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EASTER  TERM,  8  VICT.,  1845. 


1845. 
CaRHICHAEL  t;.  CaRMICHAEL.  ^     Y  22nd. 

General  H.  L.  CARMICHAEL  died  at  Demerara  a  dcfendMit 
in  May,  1813,  having  by  his  wffl  constituted  his  only  son  ^^f^^- 
John  and  his  daughter  Catherine  his  residuary  legatees,      fore  the  Master 

.  by  her  co-de- 

After  the  death  of  the  testator,  his  son  went  to  Demerara  fendant  A.  B., 
and  took  possession  of  the  property  of  the  testator  in  that  ^^tioL)  an?* 

The  bill  was  filed  in  1836,  by  the  daughter, who  was  under  read,  it  was 
tge  at  the  testator's  death,  against  her  mother,  Catherine  readit  on be- 
Carmichael,  as  administratrix  with  the  ¥dll  annexed  of  the  puintiff  :— 
testator,  and  against  John  Carmichael,  praying  an  account  ^^*  *****  ^ 
of  all  monies  received  by  both  defendants  on  account  of  were  taken  the 
the  testator's  estate,  and  for  a  due  administration  thereof,  be  the  plain- 

Upon  the  death  of  the  defendant  John  Carmichael,  the  Jjfd'thatTSi. 
bill  was  revived  against  his  executrix  Elizabeth  Carmichael.  "»?<*  m  the 

.        .  ,  cflTectof  the 

The  defendants,  by  their  respective  answers,  stated  that  evidence  was  to 
an  account  had  been  settled  between  John  Carmichael  and  and  ^rebj  to 
the  administratrix  as  to  the  property  received  by  John  ^^^Tthe* 

eridex^  oonld 
notbereoeiTed; 
the  case  not  being  within  the  stat.  6  &  7  Yict.  c.  85. 

VOL.  II.  B  0.  C.  C. 
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1846.         Carmichael  ia  Demerara,  and  that  the  defendant,  the  ad- 

^     ""^""^       ministratrix,  in  paying  over  to  the  plaintiff  her  share  of  the 

V.  residuary  estate,  had,  with  her  knowledge,  included  in  such 

Cakicicha.si< 

payment  her  proportion  of  the  property  comprised  in  the 
settled  account.  The  settled  account,  however,  was  not 
proved  by  the  defendants  at  the  hearing,  and  by  the  decree 
made  at  the  hearing,  the  Master  was  directed  to  take  an 
account  of  the  personal  estate  of  the  testator,  not  speci- 
fically bequeathed,  come  to  the  hands  of  both  defendants. 

The  Master  being  of  opinion,  that,  under  this  decree,  he 
had  no  power  to  find  that  there  was  a  settled  account, 
ordered  the  parties  to  proceed  by  charge  and  discharge  (a). 
The  alleged  settled  account  was  produced  in  the  Master^s 
office,  but  the  circumstances  under  which  it  was  effected 
were  not  shewn. 

The  defendant  Elizabeth  Carmichael  having,  at  the  sug- 
gestion of  the  Master,  exhibited  under  the  decree  certain 
interrogatories  for  the  examination  of  the  defendant  Ca- 
therine Carmichael,  under  which  the  latter  defendant  was 
examined  on  her  behalf,  declined  to  use  the  depositions ; 
whereupon  the  plaintiff,  conceiving  that  they  tended  to 
shew  that  there  had  been  no  settled  account,  proposed  to 
read  them  on  her  own  behalf,  for  the  purpose  of  charging 
John  CarmichaeFs  estate  with  the  sums  alleged  to  have 
been  accounted  for.  This  evidence  the  Master  declined  to 
receive,  on  the  ground  of  interest,  and  an  exception  was 
accordingly  taken  by  the  plaintiff  to  his  report. 

Mr.  Russell  and  Mr.  Chapman,  for  the  exception,  ob- 
served, that  Elizabeth  Carmichael  having  obtained  an 
order  for  the  examination  of  her  co-defendant  on  the  alle- 
gation that  the  witness  was  disinterested,  could  not  now 
be  heard  to  say  the  contrary.  Besides,  the  witness  was 
not  interested  in  the  issue  in  which  she  was  produced  and 

(a)  Seton,  49 ;  3  Swanst.  627. 
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sworn  and  called  to  support.    The  witness  being  so  pro-         1845. 
doced^  the  plaintiff  had  a  right  to  read  her  evidence.    [The    carmicuail 
Vtce-ChanceUor, — The  qnestion  is,  whether,  considering  ^' 

her  as  your  witness,  she  can  be  examined  for  the  purpose 
of  charging  John  CarmichaeFs  estate.] 

Mr.  Bwrge  (with  him  Mr.  Campbell)  conlrh,  referred  to 
Lee  T.  Atkinson  (a),  observing,  that  an  order  to  examine  a 
co-defendant,  saving  jast  exceptions,  is  an  order  of  course. 

The  Vice-Chancellor,  (after  observing  that  the  case 

was  not  within  the  late  statute  (i) ). — I  am  of  opinion,  that, 

nlihoagh  this  witness  was  examined  for  the  defendant, 

saviog  just  exceptioDs,  the  defendant  reading  no  portion  of 

the  evidence,  the  witness  must  be  considered  as  a  witness 

examined  and  produced  by  the  party  who  proposes  to  read 

her  evidence.     Then  arises  the  question  of  interest,  and,  I 

think,  though  unwilling  to  exclude  the  evidence,  that  there 

is  an  interest.     If  John  Carmichael  did  not  pay  over  these 

sums  to  the  witness,  she  is  not  chargeable ;  if  he  did,  she  is 

chargeable.     I  am  of  opinion  that  the  evidence  cannot  be 

received. 

Mr.  Sinq}kin8on,  amicuB  curia,  referred  to  Perigal  y. 
Nicholson  (c). 

(fl)  2  Cox,  413.  {b)  Stat.  6  &  7  Vict.  c.  85.  (c)  Wightw.  64. 
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1844. 

March  30th. 

1845. 

2lst  Feb,  &  ^  ^ 

^,  ,^/  ElLICE  V.  GOODSON. 

10th  March,  ^ 
dd,  seq,  i- 

A.deTuedbis     J  AMES  LAW  bein^  seised  in  fee  of  various  estates  in 

real  and  per-  ° 

sonai  estate  England,  Ireland,  and  the  West  Indies,  and  being  mort- 

the  payment  of  g^^e  of  estates  in  the  West  Indies,  made  his  will,  dated 

^omh^l^.^"  *^®  ^^^^  December,  1805,  whereby,  after  making  various 

pointed  hu^e-  specific  bequests  to  his  wife,  and  devising  to  her  a  life- 

deviaed  them  to  interest  in  his  English  estates,  he  gave,  devised,  and  be- 

appointed  hia  queathed  all  other  his  real  estates  and  all  his  personalty  to 

trurt  for'th?*'^  three  trustees,  their  heirs,  executors,  administrators,  and 

payment  of  his  assigns^  charged,  nevertheless,  with  the  payment  of  his 

own  and  A.'a  ti«i 

debta.    After  debts  and  funeral  expenses  and  the  several  legacies  there- 

and  B.  a  Mil  inafter  mentioned,  in  trust  for  his  brother  William  Law, 

b^tf^  A  ^*  heirs,  executors,  administrators,  and  assigns.     And  the 

creditors  of  A.  better  to  enable  his  trustees  to  raise  money  for  the  pur- 

D.,  char^  poscs  of  his  will,  he  declared  that  the  before-mentioned  de- 

sion'betwMiT"  ^^®®  ^^^  bequests  were  made  to  them  upon  trust  to  collect 

uttT  hS*  f  *^*  all  his  personalty,  and,  if  necessary,  to  raise  by  sale  or  mort- 

dolentiy  ob-  gage  of  his  realty  such  sums  as  should  be  sufficient  to  pay 

sums  o^^ney  his  said  debts  and  funeral  expenses,  and  such  sums  of  money 

Siei^^d  ^^  ^®^®   thereinafter  bequeathed.     And  he  ordered  and 

personal  estate  directed,  that,  until  a  sale  should  take  place  of  his  property, 

of  A.  f  and  pray- 
ing that  the       the  entire  management  and  superintendence  of  his  West 

Sr^c!*^d  "  Iiidian  concerns  should  remain  in  his  three  trustees  or 
D.  might  be  set  ^j^gi^    representatives,   and   he  invested   them   with   all 

aside,  and  for  ^  / 

the  due  admini-  powers  and  authorities  requisite  for  that  purpose.     And 

stration  of  A.'s      /».       -i  .i*  .•  >        t  •«  'At 

estate.  There  After  bequeathing  certain  pecuniary  legacies,  he  appointed 
^^f  muT-   ^^»  *^®®  trustees  and  his  brother  William  Law  and  his 

application  of 

A.'s  assets  by  B.,  and  the  bill  prayed  that  B.'s  estate  might  be  charged  with  the  losses  occa- 
sioned thereby.  To  this  bill  (D.  having  refused  probate  of  B.'s  will)  a  person'was  made  a  defend- 
ant who  had  obtained  a  grant  of  letters  of  administration  of  B.'s  estate,  authorizing  him  to  attend, 
supply,  substantiate,  and  confirm  the  proceedings  which  had  been  already  had,  or  which  might  be 
had  in  the  suit,  until  a  final  decree  should  be  had  :—Held,  that  B.'s  estate  was  sufficiently 
represented  in  the  suit  by  this  administrator. 
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nephew  William  Law  the  younger,  son  of  William  Law  the        1845. 
elder,  to  be  executors  of  his  will.  ^"^P^*"^ 

The  testator  died  in  1807,  leaving  his  brother  WilUam  9- 

....  .    .  GOODSON'. 

his  heir-at-law. 

The  three  trustees  executed  a  deed  of  disclaimer  of  the 
trusts  of  the  real  estate,  and  renounced  probate  of  the  will. 
The  will  was  proved  by  WilUam  Law  the  younger,  and 
afterwards  by  William  Law  the  elder. 

No  new  trustees  were  appointed  in  the  room  of  the  dis- 
claiming trustees.  Upon  the  decease  of  the  testator,  Wil- 
hamLaw  the  elder  entered  into  possession  of  all  his  estates 
and  executed  a  power  of  attorney  to  William  Law  the 
youDger,  under  which  the  latter  was  in  possession  of  the 
If  est  India  estates  until  his  bankruptcy,  which  took  place 
in  1815.  From  that  time  till  the  defendant  Groodson  took 
possession,  James  Law  the  younger  was  in  possession  under 
a  similar  power  of  attorney  from  William  Law  the  elder. 

William  Law  the  elder  died  Iq  1818,  having  by  his  will 
devised  all  his  real  and  personal  estates,  including  those 
which  had  been  devised  to  him  by  his  brother,  (except  the 
Irish  estates),  subject,  nevertheless,  to  the  payment  of  his 
debts,  to  James  Law  the  younger  and  William  Law  the 
younger,  absolutely  upon  trust  for  payment  of  his  brother's 
debts  and  l^acies,  and  subject  thereto  upon  certain  trusts 
mentioned  in  the  will.  He  declared  his  trustees  to  be  his 
residuary  legatees,  and  appointed  them  his  executors. 

Neither  of  the  executors  proved  this  will.  James  Law 
the  younger  afterwards  died,  and  William  Law  the  younger 
became  his  administrator. 

The  bill  was  filed  by  a  specialty  creditor  on  behalf  of 
himself  and  all  other  the  creditors  of  James  Law  the 
testator,  against  John  Ooodson  and  other  persons  claim- 
ing to  be  incumbrancers  of  the  testator's  estates,  (John 
Goodson  being  also  charged  in  the  character  of  consigQce 
of  the  West  India  estates),  and  against  the  testator^a 
widow,  the  cestuii  que  trust  under  the  will  of  William 
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1845.        Law  the  elder^  William  Law  the  younger,  and  other  per- 

Ellicb       ®^^® '  ^^^  ^^®  main  object  of  the  bill  was  to  obtain  pay- 

••  ment  for  the  plaintiff  and  the  other  creditors  of  the  tes- 

GOODSON.  ^ 

tator,  James  Law,  of  their  respective  debts,  out  of  funds 
which  the  plaintiff  alleged  to  have  come  to  the  hands 
of  the  defendant  Goodson,  who  had  been  in  possession  of 
the  estates  twenty  years.  There  were,  however,  certain 
charges  in  the  bill  which  affected  the  estate  of  William 
Law  the  elder. 

With  respect  to  the  defendant  Goodson,  the  main  charge 
in  the  bill,  which  was  followed  by  more  particular  charges, 
and  by  a  prayer  for  specific  relief,  was,  that,  in  the  month 
of  January,  1823,  the  defendant  William  Law,  and  James 
Law  the  younger,  began  to  consign  to  him  the  produce  of 
the  plantations  and  estates  as  a  security  for  an  alleged 
debt  pretended  to  be  due  to  him  from  the  estate  of  the 
testator  James  Law,  and  that  they  continued  to  consign 
such  produce  till  December,  1823,  when  the  defendant 
William  Law  collusively  and  in  fraud  of  the  plaintiff  and 
the  other  creditors  of  the  testator,  permitted  Goodson  to 
enter  into  the  possession  of  the  said  plantations  and  es- 
tates, under  colour  of  certain  conveyances  and  assignments 
thereof,  collusively  and  improperly  executed  by  the  de- 
fendant William  Law  to  the  said  Goodson,  and  of  certain 
judgments  in  ejectment  collusively  and  improperly  con- 
fessed to  the  said  defendant  Goodson  by  the  said  defendant 
William  Law.  There  were  also  general  and  specific  charges 
of  fraudulent  accounts  kept  by  Goodson  in  his  character 
of  consignee. 

The  charges  against  William  Law  the  elder  were,  that, 
on  the  purchase  by  William  Law  the  younger  of  the 
equity  of  redemption  of  an  estate  called  Boulogne,  in 
Grenada,  he  had  joined  with  William  Law  the  younger 
in  releasing  a  considerable  mortgage  debt  upon  that 
estate,  which  was  due  to  the  estate  of  the  testator  James 
Law ;  and  further,  that  he  had  neglected  to  pay  the  in- 
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torest  of  certain  mortgage  debts  owing  by  Jamee  Law's        1845. 
estate.     There  was  also  a  general  charge  that  he  had  paid        ellicb" 
umple  contract   debts  of  the  testator  in  preference  of  «. 

specialty  debts. 

The  bill  being  filed  in  ignorance  that  there  was  no  legal 
personal  representative  of  William  Law  the  elder,  con- 
tained a  statement  that  his  will  was  proved  by  William 
Law  the  yonnger  and  James  Law  the  yonnger,  and  that 
by  virtue  of  such  will  and  probate  they  possessed  them- 
tdves  of  the  personal  estate  and  effects  of  William  Law  the 
elder,  to  an  amount  sufficient  to  answer  and  satisfy  what 
might  be  found  due  firom  his  estate  to  the  estate  of  the 
testator  James  Law. 

The  bill,  after  praying  the   establishment  of  the  will 

of  James  Law^   and  that  the  trusts  thereof  might  be 

executed,  and   that  an  account  might  be  taken  of  the 

plaintiff's  debt,  prayed  that  an  account  might  be  taken 

of  the  personal  estate  and  effects  of  the  testator  James 

Law,  and  of  the  rents  and  profits  of  his  real  estates  in 

England  and  Lreland,  possessed  or  received  by,  or  come 

to  the   hands  of  the  defendant  William  Law  since  his 

bankruptcy,  and  of  the  said  William  Law  the  elder,  and 

James  Law  the  younger,  during  their  respective  lifetimes, 

or  of  any  other  person  or  persons  by  their  order  or  for 

their  use,  or  which,  without  their  wilful  default,  might 

have  been  received.    The  bill  then  prayed  relief  against 

other  defendants,  and  particularly  that  the  securities  given 

to  the  defendant  Ooodson,  and  the  accounts  which  had 

been  signed  and  settled  with  him  by  the  defendant  Wil» 

liam  Law,  might  be  declared  fraudulent  and  void  against 

the  plaintiff.     And  then  it  prayed  that  an  account  might 

betaken  of  the  produce,  consignments,  proceeds,  and  profits 

of  general  estates  in  Grenada,  called  Boccage,  Boulogne, 

and  Madeys,  possessed  or  received  by,  or  come  to  the  hands 

of  the  said  William  Law  the  elder,  and  James  Law  the 

younger,  during  their  respective  lifetimes,  or  by  other  de- 
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1845.  fendants  named,  or  which,  without  their  wilful  neglect, 
Ellicb  they  might  have  received ;  and  that  in  taking  such  ac- 
G00D8ON.  co^uits  the  defendant  William  Law  and  the  estate  of  the 
said  William  Law  the  elder,  might  be  charged  with  the 
loss,  if  any,  which  might  be  sustained  by  the  said  testator's 
estate,  by  reason  or  in  consequence  of  their  having  so 
improperly  executed  such  release  of  the  mortgage  debt  as 
thereinbefore  mentioned.  And  that  the  defendants  re- 
spectively, and  the  respective  estates  of  the  said  William 
Law  the  elder  and  James  Law  the  younger,  might  be 
charged  with  interest  upon  all  sums  arising  from  the  pro- 
duce of  the  said  plantations  and  estates  which  should  be 
found  to  have  been  received  and  retained  by  them  re- 
spectively. The  bill  then,  after  praying  further  specific 
relief  against  Goodson,  prayed  that  the  defendant  William 
Law  the  younger,  as  surviving  executor  of  William  Law 
the  elder,  and  administrator  of  James  Law  the  younger, 
might  admit  assets  of  William  Law  the  elder  and  James 
Law  the  elder,  sufficient  to  answer  what  might  be  found 
due  from  their  estates  respectively,  or  else  that  the  usual 
accounts  of  their  respective  estates  might  be  taken  &c. 

It  being  ascertained,  after  the  bill  was  filed,  that  no  pro- 
bate had  been  granted  to  the  executors  of  WiUiam  Law  the 
elder,  and  the  defendant  William  Law  the  younger  having, 
upon  being  cited  by  the  Ecclesiastical  Court  for  that  pur- 
pose, refused  to  take  probate,  the  plaintiff  obtained  a 
grant  of  letters  of  administration  of  a  limited  nature  to 
George  Forsyth,  already  a  defendant  to  the  suit;  accord- 
ingly the  statements  in  the  bill  as  to  this  part  of  the  case 
were  altered,  and  that  part  of  the  prayer  which  related  to 
the  admission  of  assets  of  the  estate  of  William  Law  the 
elder,  and  the  administration  of  his  estate  in  default  of 
such  admission,  was  struck  out  by  amendment,  but  the  rest 
of  the  prayer  relating  to  his  estate  was  left  as  before. 

The  letters  of  administration  which  were  granted  to 
Forsyth,  after  stating  the  commencement  of  this  suit,  and 
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that  William  Law,  one  of  the  defendants,  was  the  surviving         1845. 
execator  and  surviving  residuary  legatee  named  in  the        ellicb 
will  of  William  Law  the  elder,  and  was  also  the  admini-  ^* 

QOODSON. 

strator,  by  the  authority  of  the  ecclesiastical  courts,  of  the 
goods  of  James  Law  the  younger,  the  other  residuary  legatee, 
hat  that  the  said  William  Law  had  not  taken  upon  him  pro- 
bate of  the  said  will  of  the  said  William  Law  the  elder,  and 
that  no  letters  of  administration  of  the  estate  of  the  said 
William  Law  had  yet  been  granted  to  any  person  whomso- 
e?er,80  that  there  was  not  any  legal  representative  of  him, 
ind  that  the  said  Russell  Ellice  could  not  obtain  the  relief 
prayed  by  his  bill  in  Chancery  till  such  an  administrator 
bad  been  appointed,  proceeded  thus:   ''Now,  therefore, 
we  do  grant  full  power  to  you,  on  whose  ficteUty  we  con- 
fide,  to  attend,  supply,  subsf anfiate,  and  confirm  the  pro- 
ceedings which  have  been  already  had,  or  which  may  be 
had  in  the  aforesaid  suit  now  depending  in  the  High  Court 
of  Chancery,  or  in  any  other  court,  between  the  aforesaid 
parties,  touching  and  concerning  the  premises,  and  until  » 
final  decree  can  be  had  and  made,  and  the  said  decree 
carried  into  execution.'^ 
Upon  the  cause  coming  on  for  hearing — 

The  counsel  for  the  principal  defendants  objected  that 
George  Forsyth  was  not  a  sufficient  representative  of  the 
estate  of  William  Law  the  elder,  for  the  purposes  of  this 
suit. 

The  Vtce-ChanceUor  asked  whether  it  was  meant  to  be 
laid  that  this  administrator  could  not  effectually  enter 
into  the  question,  whether  the  personal  estate  of  William 
Law  was  indebted,  and  to  what  amount,  and  could  not  be 
a  party  to  a  binding  adjudication  as  to  the  claim  on  that 
personal  estate? 

The  defendants'  counsel  contended,  that  the  administra- 
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1845.         tor  ought  to  be  such  as  could  represent  the  estate  for  the 

Ellice       purpose  of  collecting  the  means  of  payment  of  the  testator^s 

_    V-  debts.     If  there  was  an  adjudication  that  the  estate  was 

GoODSOZf. 

liable  for  £10^000^  there  ought  to  be  some  person  present 
against  whom  that  adjudication  might  be  enforced.  Clough 
Y.Dixon  (a). 

On  the  other  side^  it  was  contended  that  these  letters 
of  administration  gave  the  administrator  the  right  of  col- 
lecting the  assets. 

The  Vice-chancellor  said^  that^  without  giving  any 
opinion  whether  the  letters  of  administration  granted  to 
Mr.  Forsyth  did  or  did  not  authorize  the  administrator  to 
collect  all  or  any  of  the  assets^  he  was  of  opinion^  that^  for 
the  purpose  of  this  particular  suit^  circumstanced  as  it  was^ 
there  was  a  sufiScient  personal  representative  of  William 
Law  before  the  court. 

Sir  Thomas  Wilde,  Mr.  Bethell,  and  Mr.  Heathfield,  ap- 
peared for  the  plaintiff. 

Mr.  Koe,  Mr.  Russell,  Mr.  Wigram,  Mr.  Caley  Shadwell, 
Mr.  Stinton,  Mr.  Blunt,  Mr.  Wilcock,  Mr.  HetJierington, 
Mr.  GoldsnUd,  Mr.  Colvile,  Mr.  Prior,  Mr.  Renshaw,  and 
Mr.  E.  F.  Smith,  appeared  for  the  several  defendants. 

(a)  10  Sim.  564. 
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1845. 
WaDLEY  v.  WaDLEY.  Jan.  I8th  ^ 

m  21,/. 

1  HE  bin  alleged^  and  it  was  admitted  in  the  cause^  that  LaDds  hoiden 

it  is  the  custom  of  the  manor  of  Ashelworth,  in  the  county  for  four  Hra, 

of  Gloucester,  for  the  lord  or  lord  farmer  of  that  manor  !^l"".!rl^! 

'  upon  payment 

to  grant  out  the  copyhold  lands  and  hereditaments  therein  of  a  fine,  are 

,  ,  devised  to  tnu- 

comprised,  for  the  life  of  one  person  named  in  such  grant  tees  in  tmst  for 
in  possession,  and  then  to  make  a  further  grant  of  the  re-  ^ife  f^r  i^^ " 
Tersion  for  the  lives  of  three  other  persons  named  in  such  ■*»«  J^^pi°« 

'^  good  the  rc- 

grant,  and  the  life  of  the  longest  liver  of  them  successively,  ncwals  and 

J    •  -  ,  11-1.  filling  np  the 

and  that  such  grants  are  accustomed  to  be  made  m  one  or  lives,  and,  sub- 
other  of  the  two  following  modes  :  viz.,  the  copyhold  lands  i^terartjntr^t 
sod  hereditaments  intended   to  be  granted,  are  either  *?  ^®^  ^^  ■*' 

°  '  the  same,  and 

granted  directly  to  the  person  intended  to  have  the  bene-  after  paying  the 
fidal  interest  therein,  his  executors,  administrators  and  as-  rents  and  land- 
signs,  for  the  life  of  one  cestui  que  vie  named  in  such  grant,  i^^fofuhT^" 
and  then  tbe  reversion  is  granted  directly  to  the  party  **^««»  ^  P*y  *^« 

°.  residue  thereof 

intended  to  have  the  beneficial  interest,  his  executors,  ad-  to  w.;  and  after 
ministrators  and  assigns,  for  the  lives  of  three  other  cestuis  ^pon  certain 
que  vie  named  in  such  grant,  and  the  life  of  the  longest  ^e'^efi/of  J^g 
fiver  of  them  successively;  or  otherwise,  the  copyhold  lands  testator'sgrand- 

children.  Upon 

and  tenements  intended  to  be  granted  are  granted  to  the  the  death  of  the 
grantee  named  in  such  grant  for  his  life  in  possession,  in  widow  enters, 
trust  for  the  person  or  persons  intended  to  be  beneficially  f?*®  afterwards 

,  ,         .  dies  msolventy 

interested  therein,  and  then  the  reversion  is  granted  to  having  neglect- 
three  other  grantees  named  in  such  grant  for  their  lives  a  life  for  that  of 
and  the  life  of  the  longest  liver  of  them  successively,  in  ^0^°^^  fo^ 
trust  for  the  person  or  persons  intended  to  be  beneficially  J'^^*  ^^p,  ^}^^ 

*^  *  "in  her  lifetime. 

W.  then  enters 
and  lik«wife  omiti  to  mbttitate  a  life  for  that  of  C. ;  and  seven  years  after  the  commence- 
ment of  his  poflsesslon  Q.,  another  nominee,  dies: — Heldf  that  two  lives  must  be  snbsti- 
tBted  for  tboae  of  C.  and  Q.,  and  that  the  costs  of  the  renewal  being  in  the  first  instance 
laised  by  a  mortgage  of  the  estate,  W.  must  repay  sneh  part  of  the  expenses  as  is  incurred  in 
renewing  the  second  life,  bat  that  he  is  in  no  default  for  not  having  renewed  the  first  life,  and 
is  exempt  firooa  audi  portion  of  the  expenses  as  ought,  on  the  death  of  C,  to  have  been  paid  by 
tbe  widow,  together  with  interest  thereon,  at  the  rate  of  £b  per  cent,  per  annum,  from  the  death 
of  C.  to  tbe  death  of  Ct 
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1845.  interested :  and  that  in  either  case  it  is  the  custom  of  the 
manor^  upon  the  death  of  any  cestui  que  vie  or  grantee  in 
trust  named  in  any  such  grants  for  the  lord  or  lord  farmer 
of  the  manor  to  make  a  new  grant  of  the  same  premises 
similar  to  the  former  grants  substituting  only  a  new  cestui 
que  vie  or  grantee  in  trust  for  the  cestui  que  vie  or  grantee 
in  trust  so  dying,  upon  the  same  premises  being  surren- 
dered into  the  hands  of  the  lord  or  lord  farmer  of  the  said 
manor  for  that  purpose,  and  upon  payment  of  a  fine 
agreed  on. 

In  October,  1797,  Michael  Wadley  purchased  a  farm 
called  Longridge,  parcel  of  the  manor  of  Ashel worth,  from 
Robert  P.  Wilton,  who  held  it  under  a  grant  in  possession 
to  himself,  his  executors,  administrators,  and  assigns,  for 
the  life  of  Thomas  Budge,  and  under  a  grant  of  the  re- 
version to  him,  his  executors,  &;c.,  for  the  lives  of  Thomas 
Quarriugton,  John  Cook,  and  Matthew  Cook,  and  the  life 
of  the  longest  liver.  In  the  same  month  of  October  the 
premises  were  duly  surrendered  by  Wilton  and  re-granted 
to  Wadley  to  hold  to  him,  his  executors,  &c.,  for  the  lives 
above  mentioned. 

Thomas  Budge  died  in  the  lifetime  of  Michael  Wadley; 
the  latter,  however,  did  not,  upon  that  event  happening, 
obtain  any  renewed  grant  of  the  premises. 

Michael  Wadley,  by  his  will,  dated  the  8th  July,  1826, 
gave,  devised,  and  bequeathed  to  John  Timbrel,  D.  D.,  and 
John  Shadwell  all  his  real,  copyhold,  leasehold  and  other 
estates  of  what  nature  or  kind  soever,  to  hold  to  them 
and  their  heirs  upon  trust,  in  the  first  place,  to  permit 
and  sufiPer  his  the  testator's  wife,  Mary  Wadley,  to  re- 
ceive and  take  the  whole  of  the  rents  and  profits  of  his 
freehold,  leasehold,  and  copyhold  estates  during  the  term 
of  her  natural  life,  she  keeping  good  the  renewals  and 
filling  up  the  lives  as  often  as  any  should  fall  in, 
and  paying  the  chief  rent,  land-tax,  and  heriots  when 


CASES    IN   CHANCERY.  18 

due,  and  all  other  necessary  payments  and  ontgoings  re-         1845. 
quired,  according  to  the  nsage  and  custom  of  snch  te- 
nures respectively,  and  also  keeping  the  buildings  in  a  fair 
itate  of  repair ;  and  subject  thereto,  as  to,  for,  and  con- 
cerning the  estate  called  Longridge,  the  testator  gave  and 
devised  the  same  to  his  said  trustees,  in  trust  to  let  and 
let  the  same  in  the  best  manner  they  could,  and  after 
paying  the  chief  and  other  rents,  land-tax,  and  keeping 
foil  the  lives,  to  pay  the  residue  thereof  to  his  the  said 
testator's  son  William  Wadley,  for  his  life ;  and  after  his 
decease  the  testator  directed  his  trustees  to  sell  and  dispose 
<^  the  same,  together  or  in  lots,  and  to  pay  and  equally 
dinde  the  monies  to  arise  from  such  sale  to  and  amongst 
all  the  children  of  his  the  testator's  son  Michael  Wadley, 
in  equal  shares  and  proportions ;  and  the  testator  directed 
that  the  receipt  of  his  said  trustees  should  be  a  sufficient 
discharge  to  the  purchaser  &c.,  and  he  appointed  his  trus- 
tees and  his  said  son  Michael  Wadley  and  his  wife  Mary, 
executors  and  executrix  of  his  will. 

The  testator  died  soon  after  after  the  date  of  his  will, 
leaving  the  several  persons  therein  named  surviving  him, 
Ihe  persons  nominated  as  trustees  declined  acting. 

The  testator's  son  Michael  had  several  children  living  at 
the  testator's  death,  and  some  who  were  born  afterwards. 

The  testator's  widow,  Mary  Wadley,  and  his  son  Michael, 
duly  proved  the  testator's  will,  and  Mary  Wadley  entered 
into  the  receipt  of  the  rents  and  profits  of  the  testator's 
estates,  and  remained  in  such  receipt  until  her  death. 

On  the  28th  April,  1828,  in  order  to  substitute  anew  life 
for  that  of  Rudge,  the  Longridge  farm  was,  upon  the  sur- 
render of  Thomas  Quarrington,  Mary  Wadley,  and  Michael 
Wadley  the  son,  re-granted  to  Thomas  Quarrington,  to 
hold  for  his  life  at  the  will  of  the  lord,  &;c.,  in  trust  for  Mary 
Wadley  for  life,  and  after  her  death  upon  the  other  trusts 
of  the  will,  and  the  reversion  was  re-granted  to  John  Cook, 
Matthew  Cook,  and  William  Wadley,  the  testator's  grand- 
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1845.        8OQ9  for  their  lives  and  the  life  of  the  longest  liver  of  them 
Wadlby      ^  ^^^^  upon  the  same  trusts. 
_„  ^'  Matthew  Cook  died  in  December,  1834. 

Wadlet. 

Mary  Wadley  died  in  July,  1836,  without  having  ob- 
tained a  re-grant  of  the  premises  to  a  new  nominee  in  the 
room  of  Matthew  Cook. 

Upon  the  death  of  Mary  Wadley,  Thomas  Wadley,  by 
virtue  of  an  arrangement  between  him  and  William  Wadley 
the  son,  which  arrangement  was  confirmed  by  an  indenture 
of  assignment  dated  in  January,  1838,  entered  into  posses- 
sion of  the  premises,  and  was  in  such  possession  at  the  time 
of  filing  the  present  bill. 

In  September,  1843,  Thomas  Quarrington  died. 

The  bill  was  filed  by  the  younger  children  of  Michael 
Wadley  the  son  against  William  Wadley  the  son,  Thomas 
Wadley,  John  Cook,  William  Wadley  the  grandson,  and 
William  Wadley  the  eldest  son  and  heir-at-law  of  Michael 
Wadley  the  son,  praying  that  the  trusts  of  the  testator's 
will,  so  far  as  related  to  the  copyhold  premises,  might  be 
carried  into  execution,  and  that  the  defendants  William 
Wadley  the  son  and  Thomas  Wadley  might  admit  the 
receipt  of  rents  sufficient  to  pay  the  fine  and  other  ex- 
penses incidental  to  and  consequent  upon  the  substitution 
of  two  new  lives  in  the  room  of  Matthew  Cook  and  Thomas 
Quarrington,  or  that  an  account  might  be  taken  of  rents 
received  by  them,  or  which,  but  for  their  wilful  default, 
might  have  been  received  &c. ;  and  that  all  necessary  di- 
rections might  be  given  for  surrendering  and  re-granting 
the  premises  so  as  to  effect  a  substitution  of  two  new  lives 
for  the  two  which  had  failed. 

The  defendants,  William  Wadley  the  son,  and  Thomas 
Wadley,  by  their  answer,  admitted  the  receipt  of  rents  of 
the  copyhold  premises  sufficient  to  answer  the  expenses  of 
substituting  two  new  lives  for  the  lives  in  question.  They, 
however,  denied  that  it  was  their  duty  to  set  apart  rents 
for  the  purpose  of  paying  the  fine  and  expenses  incidental 
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to,  and  consequent  upon  the  substitution  of  a  new  life  in        1845. 
the  place  of  Matthew  Cook,  he  having  died  in  the  lifetime      wIdlby 
of  Mary  Wadley;  however,  the  defendant  Thomas  Wadley  ^' 

alleged  that  he  had  always  been,  and  was  then  ready  and 
willing  to  pay  such  proportion  of  the  fine  and  expenses 
incidental  to,  and  consequent  upon  the  substitution  of  two 
new  lives  in  the  places  of  Matthew  Cook  and  Thomas 
Qnarrington  as  should  be  fairly  apportioned  in  respect  of 
the  substitution  of  a  new  life  in  the  place  of  the  said 
Thomas  Qnarrington.  They  insisted  that  they  were  not 
^able  in  any  case  to  pay  or  contribute  for  the  purpose  of 
such  surrender  and  re-grant  any  further  or  greater  sum 
than  sach  £ur  proportion  as  aforesaid  of  the  fine  and  ex- 
penses payable  in  respect  of  such  surrender  and  re-grant, 
or  such  a  sum  as  would  then  be  payable  for  putting  in  a 
new  life  in  the  place  of  the  said  Thomas  Quarrington,  in 
case  the  said  Mary  Wadley  had  in  her  lifetime  put  in  a 
new  life,  as  she  ought  to  have  done,  in  the  place  of  the  said 
Matthew  Cook. 

The  defendant  Thomas  Wadley  admitted  that  when  he 
took  the  assignment,  he  had  full  notice  of  the  trusts  of  the 
testator's  will. 

The  cause  now  came  on  for  hearing. 
It  was  stated  and  admitted  at  the  bar  that  Mary  Wadley 
the  testator's  widow  died  insolvent. 

Mr.  Russell  and  Mr.  Faber,  for  the  plaintiffs,  contended, 
that,  by  the  terms  of  the  will,  the  defendant  William 
Wadley,  or  his  assignee,  was  bound,  out  of  the  rents  re- 
ceived by  him,  to  pay  the  expenses  of  substituting  both 
the  new  lives. 

Mr.  Wigram  and  Mr.  HaUy  for  the  defendants,  William 
Wadley  the  son,  and  Thomas  Wadley. — ^The  testator  having 
laid  down  the  rule  by  which  the  parties  are  to  be  guided 
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Id45.        in  filling  up  the  lives,  accidents  cannot  derange  their  rights. 
^r[^^      The  widow's  insolvency  is  a  sufficient  ground  for  holding 
V'  that  the  present  tenant  for  life  is  compellable  to  pay  only 

so  much  as  he  would  have  been  compellable  to  pay  if  she 
had  performed  her  duty.  The  Court  will  restore  things  to 
the  position  in  which  they  would  have  been  if  the  accident 
had  not  happened.  In  the  case  of  repairs,  the  second  tenant 
for  life  is  bound  to  make  those  repairs  only  which  he  would 
have  been  bound  to  make,  if  the  first  tenant  for  life  had 
properly  repaired.  This  is  an  accidental  breach  of  trust 
in  the  widow,  and  must  be  visited  on  the  parties  bene- 
ficially interested  according  to  their  interests. 

Mr.  Waley  appeared  for  other  parties. 

Mr.  Russelly  in  reply. — If  the  defendants  are  not  bound 

to  put  in  two  lives,  they  are  bound  to  put  in  one ;  and  the 

* 

estate  must  be  kept  up  as  a  three-lived  copyhold  estate. 

The  Vicb-Chancellor. — I  will  not  now  finally  dispose 
of  this  case,  but  will  state  my  present  impression.  I  think 
it  impossible  to  maintain  that  the  present  tenant  for  life 
should  be  compelled,  out  of  his  own  purse,  without  contri- 
bution, to  put  in  two  lives :  but  the  circumstances  are 
in  some  degree  peculiar,  and  I  think  it  reasonable,  the 
parties  consenting,  that  the  costs  of  all  parties  should  be 
a  charge  on  the  estate,  as  in  the  case  of  a  fee  simple. 
Then,  as  the  tenant  for  life  is  not  to  bear  the  whole  ex- 
pense, (for  I  think  it  must  be  maintained  as  a  four-lived 
copyhold),  the  question  will  be,  what  contribution  he  is  to 
have,  and  how? 

As  to  the  manner  of  contribution,  the  necessity  for  con- 
tribution has  arisen  from  a  calamity  which  has  happened 
to  the  whole  estate.  It  must  fall  as  the  costs  fall,  and  is 
therefore  a  general  charge  on  the  corpus  of  the  estate. 
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The  decree  must  direct  the  present  tenant  for  life  to         1845. 
insert  two  lives.     My  present  view  is,  that  the  tenant      wTdle^ 
for  life  should  be  exempted  from  that  sum  which  it  would  ^^ 

have  cost  the  widow  to  renew  immediately  on  the  death 
of  Matthew  Cook,  when  the  necessity  for  renewal  arose, 
with  interest, — simple  interest,  from  the  time  when  the 
payment  should  have  been  made.  It  is  a  question  up  to 
what  time  the  interest  should  be  calculated. 


Mr.  Wigram  suggested  that  the  calculation  should  be 
made  to  the  death  of  Thomas  Quarrington. 

Mr.  Ibissell  contended  that  the  calculation  should  be 
made  to  the  death  of  the  widow,  the  amount  of  deteriora- 
tion being  ascertained  at  that  time. 

Wigram. — If  the  widow  had  set  apart  a  fund,  it  would 
have  accumulated  at  compound  interest. 

The  Vtce-Chancellor  said,  that  if  he  adhered  to  the 
principle  upon  which  he  proposed  to  act,  he  thought  the 
interest  must  be  continued  to  the  death  of  the  second 
life. 

The  Vice-Chancellor. — My  mind  has  fluctuated  on  Jan,  2UL 
this  subject,  but  my  original  impression  remains.  How 
this  case  would  have  stood  if  more  than  one  life,  especially 
if  three  lives,  had  dropped  in  the  widow's  lifetime,  or  how 
it  would  have  stood  if  the  widow  had  not  been  guilty  of 
any  substantial  delay  or  default,  or  if  the  present  tenant 
for  life  had  been  guilty  of  delay  after  a  life  had  dropped  in 
his  lifetime,  I  say  not.  The  facts  stand  thus  :  one  only  of 
the  four  lives  dropped  in  the  widow's  lifetime.  She  was 
guilty  of  substantial  delay — substantial  default.  The  pre- 
sent tenant  was  not  guilty  of  delay  or  default  after  one  life 
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1846. 
Wadlry 

V. 

Wadlkt. 


had  died  in  his  lifetime.  Upon  these  facts  I  think  it  would 
be  harsh,  and  substantially  unjust^  to  make  it  the  subject 
of  complaint  against  the  present  tenant  for  life^  to  the 
effect  of  prejudicing  his  pecuniary  interest,  that  he  did  not 
renew  before  the  life  dropped  in  his  lifetime.  Perhaps,  in 
extreme  strictness,  he  ought  so  to  have  done ;  but,  in  my 
opinion,  it  was  not  a  clear  case.  I  think  he  ought  not 
personally  to  be  blamed,  or  personally  to  suffer,  for  not 
having  renewed  the  first  life  under  the  circumstances. 
Exempting  him,  therefore,  from  personal  blame,  what 
would  have  been  the  case  if  the  widow  had  been  solvent  ? 
If  she  had  been  solvent,  those  representing  her  estate 
could  not  have  effectually  said  that  the  plaintiff^s  applica- 
tion should  have  been  made  sooner.  I  think,  therefore, 
that  the  expense  which  would  have  been  incurred  for  a 
renewal  on  the  death  of  Matthew  Cook,  together  with 
interest  at  £5  per  cent,  per  annum  from  his  death  to  the 
death  of  Thomas  Quarrington,  must  be  borne  by  the  corpus 
of  the  property. 


Declare  that  all  necessary  proceedings  ought  to  be  taken  by  all  proper 
and  necessary  parties  for  surrendering  the  copyhold  hereditaments  in  the 
pleadings  mentioned  to  the  lord  of  the  manor,  of  which  the  same  are  holden, 
to  the  intent,  that  the  same  may  be  re-granted  to  the  defendant  John  Cook, 
for  his  natural  life,  and  from  and  after  his  decease  to  the  defendant  William 
Wadley,  the  son  of  Thomas  Wadley,  and  two  new  grantees  in  trust,  to  be 
named  for  that  purpose,  for  their  lives  and  the  life  of  the  longest  liver  of 
them,  upon  the  trusts  of  the  will  of  the  testator  Michael  Wadley  de- 
ceased, or  such  and  so  many  of  them  as  are  still  subsisting  and  capable 
of  being  carried  into  effect;  and  declare,  that  so  much  of  the  amount  of 
the  fines  and  fees  of  and  incidental  to  such  surrender  and  re-grant  as  afore- 
said as  is  equal  to  the  amount  of  the  fines  and  fees  which  would  have 
been  payable  upon  making  and  obtaining  a  surrender  and  re-grant  of  the 
said  copyhold  hereditaments  upon  the  death  of  Matthew  Cook  deceased,  in 
the  pleadings  named,  if  the  said  copyhold  hereditaments  had  been  then  sur- 
rendered, and  a  regrant  obtained  for  the  life  of  the  first  of  the  then  surviving 
grantees  in  trust,  and  then  for  the  lives  of  the  rest  of  the  then  surviving 
grantees  in  trust,  and  of  one  new  grantee  in  trust,  and  the  life  of  the 
longest  liver  of  them,  together  with  interest  thereon  after  the  rate  of  £5 
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ptr  eemt,  per  attnum  from  the  time  of  the  death  of  the  said  Matthew 
Cook  deceased  up  to  the  time  of  the  death  of  Thomas  Quarrington  de- 
ceased, in  the  pleadings  named,  ought  to  be  borne  by  and  charged  upon 
tbe  corptu  of  the  said  copyhold  hereditaments,  and  that  the  residue  of  the 
amount  of  such  fines  and  fees,  together  with  any  other  costs,  charges, 
Bod  expenses  of  and  incidental  to  the  said  surrender  and  re-grant  now  to 
be  made  and  obtained,  ought  to  be  borne  and  paid  by  the  defendant 
Thomas  Wadley,  as  assignee  of  the  life  estate  of  the  defendant  William 
Wadley,  the  son  of  the  said  testator  in  the  said  copyhold  hereditaments  ; 
and  declare,  that  the  costs  of  all  parties  to  this,  suit,  and  of  the  reference 
hereby  directed,  and  the  costs,  charges,  and  expenses  of  preparing  and 
obtaining  the  execution  of  a  proper  deed  for  charging  the  same  upon  the 
eorpif4  of  the  said  copyhold  hereditaments  ought  also  to  be  borne  by  and 
d^arged  upon  the  corpus  of  the  said  copyhold  hereditaments ;  and  declare, 
thai  such  charge  is  to  bear  interest  at  the  rate  of  £4  per  cent,  per  annum, 
and  that  such  interest  will  be  payable  by  the  tenant  for  life  of  the  said 
esutes.  {^fteference  to  the  Master  to  ascertain  and  state  the  amount  of 
tlie  finetj  fees,  and  other  costs,  charges,  and  expenses  of  and  incidental  to 
fuch  surrender  and  re-grant,  &c.,  and  to  approve  of  two  new  grantees. 
Reference  to  the  taxing  master  to  tax  all  parties  their  costs  of  this  suit,  and 
of  the  reference  hereby  directed  as  between  solicitor  and  client.]]  And  the 
plaintifT,  Thomas  Gough  Wadley,  by  his  counsel  undertaking  to  pay  the 
amount  of  the  said  costs,  and  so  much  of  the  amount  of  the  fines  and  fees 
of  and  incidental  to  such  surrender  and  re-grant  of  the  said  copyhold 
hereditaments  as  aforesaid,  as  the  said  Master  shall  certify  ought  to  be 
charged  upon  the  corpus  of  the  said  copyhold  hereditaments,  upon  hav- 
bg  the  repayment  thereof,  with  interest  after  the  rate  of  £4  per  cent,  per 
annumy  secured  by  a  mortgage  of  the  said  copyhold  hereditaments,  let 
the  said  defendant  Thomas  Wadley  proceed  to  take  all  necessary  steps 
to  procure  a  re-grant  of  the  said  copyhold  hereditaments  to  the  said  de- 
fendant John  Cook,  for  his  natural  life,  &c. ;  and,  by  consent,  let  the 
said  plaintiff,  Thomas  Gough  Wadley,  pay  so  much  of  the  amount  of  the 
fines  and  fees  of  and  incidental  to  such  surrender  and  re-|^ant  as  afore- 
said as  the  said  Master  shall  find  ought  to  be  charged  upon  the  corpus  of 
the  said  copyhold  hereditaments ;  and  let  the  defendant  Thomas  Wad- 
ley pay  the  residue  of  the  amount  of  such  fines  and  fees,  and  of  the 
other  costs,  charges,  and  expenses  of  such  surrender  and  re-grant;  and, 
by  consent,  let  the  plaintiff,  Thomas  Gough  Wadley,  pay  all  parties  their 
costs  of  this  suit,  and  of  the  reference  hereby  directed,  when  taxed  as 
tforesaid,  and  also  pay  the  costs,  charges,  and  expenses  of  preparing  and 
procuring  the  execution  of  the  deed  next  hereinafter  mentioned,  and 
refer  it  to  the  Master  tm  approve  of  a  proper  deed  for  charging  the  corpus 
of  tbe  said  copyhold  hereditaments,  after  such  re*grant  shall  have  been 
obtained  as  aforesaid,  with  the  payment  to  the  plaintiff,  his  executors, 
administrators,  and  assigns,  of  the  amount  of  the  proportion  of  the  said 
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Wadlby 

V. 
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fines  and  fees,  and  the  costs  of  this  suit,  and  the  costs,  charges,  and  ex- 
penses of  and  incidental  to  the  said  deed  80  ordered  to  he  paid  hy  him  as 
aforesaid,  the  amount  thereof  to  be  ascertained  and  to  be  certified  by  the 
said  Master,  with  interest  thereon  after  the  rate  o££4per  cent,  per  annum. 


Feb.  12th, 
13M  4*  UM. 

A  solicitor 
took  a  mort- 
in  fee 
>in  a  client, 
and  entered 


Stevens  v.  Stevens. 

JdY  indentures  of  lease  and  release^  dated  the  28th  and 
29th  of  September,  1827,  an  estate  at  Chedworth,  in 
Gloucestershire,  in  the  occupation  of  one  Scotford,  was 
into  possession    conveyed  to  William  Scriven  in  fee.     By  indentures  of 

of  the  mort- 

med  premises,  lease  and  release,  dated  the  1st  and  2nd  of  October,  1827, 

trtmsferredthe  William  Scriven  conveycd  the  estate  to  Thomas  Lediard, 

"?^8W5  toan-  ,|  solicitor,  in  fee,  by  way  of  mortgage,  to  secure  £1200. 

and  delivered  to  Under  the  release  the  mortgagee  had  a  power  of  sale, 

him  the  title-  ,.  -  »    %  •i/.ia 

deeds,  but  re-     Without  the  concurrence  of  the  mortgagor,  in  default  of 

^^i?r-    Payraent  of  the  mortgage-money  and  interest. 

Tisibie  owner  Immediately  after  the  execution  of  the  mortsa£:e,  Le- 

of  the  property,  -^  .  ,    . 

paying  interest  diard,  who  was  Scriven's  solicitor,  entered  into  possession 
gage.money'to    ^^  ^^^  estate,  received  the  rents,  and  acted  generally  as 

the  tranrfcree.     ^^^  ^^  ^^^j^  ^f  j^ 
AnerMrards,  m 

January,  1841,       In  the  year  1831,  the  defendant,  Richard  Stevens,  a 

the  transferee, 

upon  the  appii-  farmer  living  at  Poole,  in  Gloucestershire,  placed  in  the 
solicitor,  det  hands  of  Lediard,  who  was  his  solicitor,  a  sum  of  ^1000, 
^[^titi^doeds    ^^^  *^®  purpose  of  investment;    and,   by  indentures  of 

Tezcept  the 
deeds  of  trans- 
fer) for  the  purpose  of  preparing  an  abstract  for  a  proposed  purchaser  of  the  estate.  The  pur- 
chase was  dela]f^  some  time,  in  consequence  of  a  defect  of  title,  but  was  completed  in  May, 
1841,  when  the  purchase-money  was  paid  to  the  solicitor,  and  the  tit^f-deeds  (with  the  excep- 
tion before  mentioned;  were  delivered  to  the  purchaser,  who  was  let  into  possession,  without 
notice  of  the  transferee's  title.  In  July,  1842,  the  solicitor  absconded,  and  then,  for  the  first 
time,  the  purchaser  had  notice  of  the  transferee's  title  : — Held,  that  if  the  transferee  had  not, 
before  July,  1842,  notice  of  the  payment  of  the  purchase-money  to  the  solicitor,  and  had  not 
authorized  or  assented  to  such  payment,  he  was  not  to  be  postponed  to  the  purchaser. 
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lease  and  release^  of  February  in  that  year^  executed  by         1845. 
Lediard  of  the  one  part,  and  the  defendant  of  the  other       srimcNg 
part,  Lediard  conveyed  the  mortgaged  premises  to  the  de-  f • 

fendant,  Richard  Stevens,  in  fee,  by  way  of  transfer  of  the 
mortgage.      The  consideration  for  the  transfer  was  stated 
in  the  deeds  to  be  £1200,  but,  in  fact,  the  sum  of  dElOOO 
only  was  paid  by  the  defendant  to  Lediard,  the  remaining 
£200  being  left  on  the  security  of  the  defendant's  promissory 
note.    On  the  execution  of  this  transfer,  the  title-deeds 
of  the  estate  were  delivered  to  the  defendant.     Lediard, 
however,  continued  to  act  as  owner,  paying  interest  to  the 
defendant  until  the  month  of  May,  1842.    The  defendant, 
by  bis  answer,  stated,  that  the  interest  was  so  paid  as  from 
Scriren,  the  mortgagor. 

On  the  28th  of  December,  1840,  Lediard,  in  the  charac- 
ter of  mortgagee  in  possession,  entered  into  a  contract 
with  Benjamin  N.  Lingwood,  to  sell  him  the  estate  for 
£1075.  Lediard,  about  the  same  time,  applied  to  the  de- 
fendant for  the  title-deeds,  in  order  that  an  abstract  of 
title  might  be  made  out  with  a  view  to  a  sale  of  the  pro- 
perty. The  defendant  accordingly,  on  the  23rd  January, 
1841,  placed  in  Lediard's  custody  all  the  deeds  relating  to 
the  estate,  except  the  deeds  of  transfer  of  the  mortgage. 
Upon  this  part  of  the  case.  White,  who  was  Lediard's 
clerk,  stated,  that  Lediard  and  the  defendant  came  together 
to  Lediard's  office ;  that  Lediard  said  to  White,  "  You  know 
I  have  sold  Scotford's  farm  to  Lingwood.  Mr.  Stevens 
has  brought  the  deeds.  I  wish  you  would  make  an  ab- 
stract, and  send  it  to  Bubb  &  Lingwood,''  meaning  Ling- 
wood's  solicitors;  that  the  deponent  then  assisted  the 
defendant  in  taking  the  title-deeds  out  of  his  greatcoat 
pocket;  that  they  were  then  left  at  the  office,  and  that  the 
deeds  of  transfer  were  not  then  with  them. 

On  the  10th  of  May,  1841,  the  purchase  from  Lediard 
to  Lingwood,  after  the  delivery  of  two  abstracts,  and  the 
approval  of  an  eminent  conveyancer,  was  completed.   The 
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1845.         parties  on  that  day  attended  at  Lediard's  office,  when 
g^^j^g       Lingwood  paid  his  purchase-money  to  Lediard,  and  Le- 
«'•  diard  executed  a  conveyance  of  the  property  to  Lingwood, 

the  conveyance  being  stated  to  be  in  execution  of  the 
power  of  sale  under  the  mortgage  deed,  and  without  the 
concurrence  of  the  mortgagor.  Lediard  also,  at  the  same 
time,  delivered  to  Lingwood  the  title-deeds  which  had  been 
given  up  to  him  by  the  defendant.  And  on  the  same  day 
Lingwood,  who  was  the  owner  and  occupier  of  an  adjoin- 
ing property,  took  possession  of  the  whole  of  the  property 
so  conveyed  to  him. 

It  appeared  from  the  evidence  of  White,  that,  some  time 
after  the  defendant  had  left  the  deeds  with  Lediard,  he 
called  at  Lediard^s  office,  and  inquired  the  reason  of  the 
delay  in  the  purchase,  and  was  then  informed,  that  an  ob- 
jection had  been  made  to  the  title ;  and  that,  on  several 
other  occasions,  he  had  inquired  of  the  deponent  when 
the  purchase  would  be  completed ;  and  that,  on  the  last 
occasion,  which  took  place  shortly  before  the  10th  May, 
1841,  the  deponent  informed  the  defendant  that  all  was 
ready  for  completion,  and  that  Lediard  had  written  to  Bubb 
&  Lingwood,  requesting  them  to  fix  a  day  to  complete  the 
sale. 

In  March  and  April,  1842,  Lingwood  inserted  adver- 
tisements in  the  London  and  Gloucestershire  newspapers, 
offering  the  estate  in  question,  together  with  his  adjoining 
estate,  for  sale.  He  soon  after  entered  into  an  agreement 
with  the  plaintiff,  Charles  Stevens,  for  the  sale  to  him  of 
both  estates.  This  purchase  was  completed  on  the  3rd  of 
May,  1842,  and  the  title-deeds  were  delivered  to  the  plain* 
tiff,  who  forthwith  entered  into  possession  of  the  property. 

On  the  2nd  July,  1842,  Lediard,  who  was  indebted  to 
various  persons  in  very  large  sums  of  money,  absconded. 

On  the  9th  July  the  defendant,  according  to  White's 
evidence,  called  at  Lediard's  office,  and  informed  White 
that  Lediard  owed  him  £1200,  and  asked  him  the  name  of 
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the  person  who  had  purchased  the  Chedworth  estate^  at         1845. 
the  same  time  observing^  that  it  was  a  very  hard  case  for       s"""^^^^ 
him,  and  he  supposed  he  must  lose  his  money.  t^* 

In  August  the  defendant  gave  notice  to  the  tenants  to 
pay  their  rents  to  him  as  mortgagee,  and  in  the  following 
May  he  brought  his  action  of  ejectment  against  the  plain- 
tiff, and  obtained  a  verdict,  whereupon  the  present  bill  was 
filed,  to  establish  the  plaintiff's  claim,  and  for  an  injunc- 
tion; and,  upon  the  motion  for  an  injunction,  an  order 
was  made,  the  effect  of  which  was,  to  stay  execution  in 
the  action,  upon  the  terms  of  the  plaintiff  paying  into 
court,  until  the  hearing,  the  annual  sum  of  £45,  being 
the  interest  of  the  mortgage. 
The  cause  now  came  on  for  hearing. 
The  bill  proceeded  on  the  ground,  that  the  defendant 
having  had  notice  of  Lingwood's  purchase  at  the  time 
when  it  was  completed,  but  not  having  attended  the  meet- 
ing of  May  10th,  1841,  (of  which  the  bill  charged  that  he 
was  suflSciently  informed  by  White),  and  having  given  no 
notice  either  to  Ling  wood  or  White  of  his  mortgage,  (which 
was  the  fact),  could  not,  after  such  acquiescence  in  the 
plaintiff's  title,  be  permitted  to  set  up  his  security  against 
the  plaintiff ;  more  especially  as,  by  having  left  his  title- 
deeds  in  the  hands  of  Lediard  in  the  manner  he  had  done, 
he  had  enabled  Lediard  to  commit  a  fraud. 

The  defendant,  by  his  answer,  stated,  that  throughout 
the  whole  of  the  transaction  he  was  led  by  Lediard  to  be- 
lieve that  he  was  endeavouring  to  find  a  purchaser  of  the 
estate  for  Scriven,  the  mortgagor,  and  to  procure  a  new 
security  for  the  JEIOOO  in  case  a  sale  should  take  place ; 
and  that,  until  the  9th  July,  1842,  when  he  was  informed 
of  it  by  White,  he  was  wholly  ignorant  that  Lediard  had 
disposed  of,  or  sold,  or  contracted  to  sell,  or  in  any  manner 
dealt  with  the  estate. 

Mr.  Russell  and  Mr.   f^Vigram,  (with  whom  were  Mr. 
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1845.        Campbell  and  Mr.  Jackson)^  for  the  plaintiff. — In  Evans  v. 
g!J!^^^      Bicknell{a)  and  Martinez  v.  Cooper  (b),  the  deeds  were  part- 
,  ^    ^'  ed  with  but  for  a  short  time,  and  for  a  temporary  purpose; 

in  the  latter  case  the  whole  transaction  was  compnsed  m  a 
week.  In  another  leading  case  on  the  subject,  the  deed 
was  out  of  the  mortgagee's  custody  for  one  hour  only: 
Peter  v.  Russell  {c).  Here  the  deeds  were  left  in  Lediard's 
custody  in  January,  1841,  and  were  never  returned.  [The 
Vice-Chancellor. — Have  you  any  case  of  postponement  since 
Evans  v.  Bicknell,  where  mala  mens  was  not  an  ingredient?] 
It  would  be  difficult  to  find  any  case  of  postponement  either 
with  mala  mens  or  without.  We  submit,  however,  that  it  is 
not  necessary  that  mala  mens,  in  its  literal  and  strongest 
sense,  should  exist.  There  may  have  been  that  degree  of 
negligence  on  the  part  of  the  defendant  as  to  his  own  rights, 
or  that  degree  of  acquiescence  by  him  in  the  rights  and 
conduct  of  the  plaintiflT,  as  to  render  it  equitable  that  the 
defendant  should  be  postponed.  It  is  remarkable,  that  the 
deed  on  which  his  title  was  founded  formed  no  part  of  the 
abstract  which  was  to  be  laid  before  Lingwood,  and  that 
he  knew  this.  Then  he  makes  no  inquiry  about  the  sale 
to  Lingwood,  at  least  no  inquiry  after  the  10th  May, 
1841,  although  shortly  previous  to  that  day  he  knew  the 
estate  had  been  sold  to  some  one,  and  that  a  day  was  fixed 
for  completion  of  the  contract.  Again,  he  makes  no 
inquiry  about  his  deeds  till  July,  1842,  and  even  then  he 
gives  no  notice  to  the  plaintiJST.  What  is  there  to  deprive 
a  man  of  a  right  in  equity  if  such  conduct  does  not  ?  He 
parts  with  his  deeds,  not  to  a  solicitor  only,  but  to  a  party 
apparently  owner  of  the  estate — the  party  from  whom  he 
derives  title.  We  submit,  that  he  had  no  right  to  leave  the 
deeds  with  the  apparent  owner  of  the  property  unless  he 
meant  to  give  up  his  own  security.  And  if  he  stands  by, 
and  allows  the  property  to  be  conveyed  to  a  third  person, 

(a)  6  Ves.  174.  (c)  1  Eq.  Ca.  Abr.  321  ;  Gilb. 

(b)  2  Ku88, 198.  Eq.  Rep.  122  ;  2  Vera.  726. 
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without  giving  notice  of  his  title^  he  cannot  be  allowed  to         1845. 
recover  it  from  that  person  :  Govett  v.  Richmond  (a),  Gregg       stkvens 
y.  Wells  {b).  1    ^' 

Mr.  Swansion  and  Mr.  Chandless,  for  the  defendant^ 
were  stopped  by  the  Court. 

The  Vice-Chancellor. — There  are  two  questions  of 
fact  in  this  cause  on  which  my  mind  is  not  at  present 
satisfied.     If  my  mind  were  satisfied  on  those  two  ques- 
tions,! should  have  little  or  no  difficulty  in  the  case.    The 
first  qnestion  (which  is,  perhaps,  rather  introductory  to 
the  second,  than  a  question   substantially  by  itself)  is, 
whether,  previously  to  July,  1842,   the  defendant   was 
aware  that  Lingwood^s  purchase  had  been  completed  by 
the  payment  of  the  purchase-money,  whatever  that  pur- 
chase-money was ;  the  second  is,  whether  the  defendant 
authorised  or  assented  to  the  receipt  by  Lediard,  from 
lingwood,  of  Lingwood^s  purchase-money.      If  I  were 
satisfied  that  these  two  questions  could  be  answered  in  the 
defendant's   favour,  I  should  dismiss  the  bill.     In  the 
observations  that  I  am  about  to  make,  I  shall  assume 
these  two  questions  of  fact  to  be  answered  in  the  defend- 
ant's favour. 

There  is  not,  in  my  opinion,  any  ground  for  suppos- 
ing the  existence  of  any  fraudulent  or  dishonest  inten- 
tion on  the  part  of  the  defendant,  or  for  attributing  to 
him  any  intention  to  assist  Lediard  in  the  commission 
of  an  improper  act,  or  any  belief  or  suspicion  on  his  part 
that  Lediard  would  do  an  improper  act ;  subject,  always, 
as  I  have  said,  to  the  assumption,  that  the  two  questions 
that  I  have  before  mentioned  are  answered  in  the  defend- 
ant's fitvour.  This  places  actual  fraud  entirely  out  of  the 
question. 

(a)  7  Sim.  1.  (6)  10  Ad.  &  Ell.  90. 


V. 

Stevens. 
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1845.  The   question,  therefore,  remaining,  is  this,  whether 

Stevens  ^^®  mere  deposit  of  the  title-deeds  with  Lediard^s  clerk, 
coupled  with  the  circumstance  of  the  length  of  time  dur- 
ing which  they  were  allowed  to  remain  in  his  custody, — 
indeed,  they  never  were  returned, — whether  that  is  such 
conduct  as  to  preclude  the  defendant  from  saying  effectu- 
ally that  there  was  no  fraud  in  the  sense  in  which  that 
expression  has  been  used  in  this  court. 

Lediard  was  the  defendant's  solicitor.  He  was  a  soli- 
citor of  good  credit,  and  dealt  much  in  raising  loans  cV 
money,  in  procuring  money  and  securities  for  money,  so  as 
to  approach  very  near  to  the  character  of  the  old  scri- 
vener, of  which  there  are  so  few  instances  at  the  present 
day.  Lediard  seems  to  have  assisted  a  person  of  the  name 
of  Scriven  in  the  purchase  of  a  farm  in  the  neighbour- 
hood of  Cirencester,  the  town  in  which  Lediard  lived,  for 
the  sumof  dEl200.  It  was  conveyed  to  Scriven,  in  the  or- 
dinary form  of  a  conveyance  to  uses  to  bar  dower,  and 
Scriven  immediately,  or  almost  immediately,  afterwards,  in 
effect  contemporaneously,  mortgaged  the  property  to  Le- 
diard for  i!I200,  with  a  power  of  sale.  Lediard,  who 
seems  not  to  have  trusted  much  to  Scriven,  took  posses- 
sion of  the  property  and  received  the  rents.  There  is  no 
trace  of  any  actual  enjoyment  of  the  estate  on  the  part  of 
Scriven.     This  occurs  in  1827. 

In  1831,  it  appears  that  the  defendant,  a  farmer  in  the 
neighbourhood  of  Cirencester,  and  a  client  of  Lediard's, 
has  jSIOOO  to  lay  out.  He  applies  to  Lediard  for  a  secu- 
rity ;  Lediard  thinks  it  convenient  to  let  him  have  this  se- 
curity; and  accordingly,  Lediard  prepares  a  deed,  which, 
though  it  may  be  called  a  deed  of  transfer  of  the  mortgage, 
is  not  in  the  ordinary  form  of  such  instruments ;  it  conveys 
the  legal  estate  to  a  trustee  for  sale ;  it  does  not  assign 
the  debt  or  give  the  usual  power  of  attorney  to  sue  in  the 
name  of  the  assignor.  Perhaps  there  is  nothing  very 
material  in  that  circumstance.     It  may  have  been  done 
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for  shortness,  and   to  save  expense.     Lediard^  however^         1845. 
thinks  fit  to  complete  the  transaction  as  upon  an  assign-       steveiT 
ment  for  £1200;  bnt  receives  £1000  only^  and  takes  ^' 

firom  the  defendant  a  promissory  note  for  dE200^  the  dif- 
ference, and  gives  up  the  security  to  him.     It  appears, 
therefore,  that  Lediard  trusts  him  with  the  possession  of 
the  title-deeds  and  deed  of  transfer,  and  makes  no  indorse- 
ment on  that  deed  with  respect  to  the  £200,  although,  in 
truth,  Lediard  might  have  retained  a  lien  upon  it  for  that 
amount.    The  defendant  appears,  from  time  to  time  after- 
irards,  to  have  received  interest  from  Lediard,  but  only 
on  the  £1000.     This  part  of  the  case  is  very  much  in  the 
dark. 

Some  years  afterwards,  namely,  in  the  year  1840,  Le- 
diard contracted  to  sell  the  farm  to  a  person  in  the  neigh- 
bourhood,— a  gentleman,  who  had  an  estate,  on  which 
he  resided,  immediately  adjoining.     The  contract  is  made 
in  December,  1840 ;  and  it  is  to  be  inferred,  that,  at  or  about 
that  time,  Lediard  applied  to  the  defendant  for  the  deeds, 
and  I  think  it  may  be  assumed,  for  t)ie  purpose  of  making 
an  abstract.     That  which  is  positively  proved  by  Whiter 
however,  then  Lediard's  clerk,  is,  that  in  January,  the 
defendant,  a  farmer,  as  I  have  said,  brings  the  deeds 
with  him  to  Lediard's  office.     Omitting  what  is  stated  in 
the  answer,  the  case  seems  to  turn  very  much  upon  what 
Mr.  White  says  in  answer  to  the  fifth  and  sixth  inter- 
rogatories.    [His   Honor  here  read  White's  evidence.] 
Now,  inferring  as  I  do  from  this,  without  resorting  to  the 
answer  for  information, — inferring  as  I  do  from  this  and 
the  rest  of  the  evidence,  that  the  deeds  were  left  with 
Lediard  for  the  purpose  of  preparing  the  abstract  and  the 
deeds  of  sale,  I  am  of  opinion,  that  there  was  nothing 
improper  in  this  on  the  part  of  the  defendant ;  that  there 
was  not  gross  negligence.     Lediard  was  the  person  who,  if 
he  had  not  the  power  of  sale,  had  the  possession  of  the 
famL     He  was  the  person  with  whom  the  defendant  had 
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opiaiOB^  tMt  it  is  mtitifd  to  bvt  litlfe.  T^  A  ft  ilant,  a 
hamtr,  ni^bt  hsie  vcO  tkoa^t,  and  praUhlr  did  tldnk, 
'^  IWte  vin  be  iio  harm  in  lending  Ae  title-decdi  ;  Iker  win 
be  nfe  in  mj  solicitor's  hands;  bvt  I  bad  rather  not  part 
with  mr  ovn  deed;  I  had  nlher  keep  it.^  Hemi^thaw 
soppoaedy  if  he  tkongfat  aboot  it,  that,  the  deed  baring 
been  abeadr  in  Lediard's  oflke,  he  mi^t  not  want  it.  It 
was  prepared  in  his  offioe,  and  if  he  wanted  it,  he  mi^t 
ask  for  it.  I  think,  theiefiirey  that  it  b  not  to  be  ascribed 
to  anj  supieion  or  to  anj  firandolent  or  impnqier  motire, 
that  the  defendant  took  the  precanti<Mi  of  retaining  the 
deed  of  transfer  to  himself  in  his  own  possession. 

So  much  for  the  delirer?  of  the  deeds.  Bot  then  the 
ctrcnmstance,  that  they  were  nero*  returned  to  the  de- 
fendant, might  oertainlr  tend  to  affect  the  character  of  that 
delirerj.  When,  howerer,  it  is  considered  that  Lediard 
stood  ID  the  position  of  solicitor  to  the  defendant ;  when  it 
is  considered  that  the  defendant  was  not  bound,  as  in  my 
opinion  he  was  not  bound,  to  suspect  anything  wrong;  when 
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I  assume  him  not  to  have  been  aware  that  the  purchase  had         I845. 
becu  completed  by  payment  of  the  purchase-money ;  and       ^^    ^     ' 
▼hen  I  assume^  (as  it  is  fair  and  right  to  do^  if  any  knowledge  «^- 

on  the  subject  is  to  be  imputed  to  this  defendant)^  that  be 
was  certain  that  the  money  could  not  be  paid^  and  that  his 
security  could  not  be  taken  from  him^  as  long  as  he  had 
his  own  deed ;  at  least  that  it  could  not  be  done  without 
crime — I  am  of  opinion  that  no  inference  arises  against 
him  from  the  circumstance  that  he  did  not  call  back  the 
deeds;  although  he  may  have  been  aware  that  the  treaty 
with  lAngwood  was  in  active  progress,  and  that  a  day  was 
^ipointed  for  completing  it.     He  had  a  right  to  think  that 
it  could  not  be  completed  without  his  deed,  which  was 
oeeessary  to  make  effectual  the  title,  that  the  money  would 
not  be  paid  without  his  concurrence,  and  that  Lediard  did 
not  intend  to  do,  and  would  not  do,  anything  dishonest. 

I  am  of  opinion,  therefore,  that,  on  the  mere  delivery  of 
the  deeds,  and  on  the  mere  custody  of  the  deeds,  however 
long,  nothing  to  the  prejudice  of  the  defendant  arises  in 
this  particular  case ;  and  if  I  were  satisfied  upon  the  two 
questions  of  fact  which  I  have  mentioned,  I  should,  I 
repeat,  dismiss  the  bill :  but  upon  those  two  questions,  I 
think,  as  at  present  advised,  that  the  evidence  requires 
rifting.  If  I  direct  an  issue,  I  think  it  due  to  the  defend- 
ant that  he  should  be  examined  at  the  trial. 

On  the  following  day  the  question,  whether  any  issue  or 
issues  should  be  directed,  was  argued  by  counsel  on  both 
rides.    After  argument — 

The  Vice'ChanceUar  directed  issues,  involving  the  two 
questions  of  fact  to  which  he  had  already  referred  in  his 
judgment.  The  cause,  however,  was  ultimately  compro- 
mised. 
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1845. 


Feb,  ISth. 


ShADBOLT  V.  WOODPALL. 


An  executor, 
who  has  as- 
sented uncon- 
ditionally to  a 
specific  he- 
quest  of  the 
testator's  lease- 
hold estates,  is 
not  entitled  to 
an  indemnity 
out  of  the  tes- 
tator's general 
estate  in  re- 
spect of  his 
covenants  con- 
tained in  the 
lease. 


X  HE  testator  in  this  case  had  specifically  bequeathed 
certain  leasehold  estates.  To  these  bequests  the  executors 
had  assented  unconditionally.  A  question  now  arose,  as 
to  whether  the  executors  were  entitled  to  an  indemnity 
out  of  the  testator*s  general  estate  in  respect  of  his  cove- 
nants contained  in  the  leases. 

Mr.  Russell  and  Mr.  Whatley  appeared  for  the  plaintiffs, 
the  executors. 

Mr.  Wigram  and  Mr.  Nicholson,  for  the  defendants. 

The  Yice-Chancellor. — If  an  executor  assents  uncon- 
ditionally to  a  specific  bequest  of  leaseholds,  he  can  re- 
quire no  indemnity  from  the  residuary  legatees. 


Declare  that  the  plaintiffd  are  not  entitled  to  any  indemnity  against 
covenants  entered  into  by  James  P.  Crowder,  the  testator  in  the 
pleadings  mentioned,  in  respect  of  the  leasehold  premises  specifically 
bequeathed. 
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1845. 

ShAKELS  V,  BlCHARDSON.  March  12/A. 

James  DEWAR,  a  trader,  by  his  will,  dated  the  Slst  A  trader  de- 
January,  1818,  after  bequeathing  to  his  wife,  Mary  Dewar,  estate  to  a  per- 
his  household  goods  and  furniture,  devised  unto  and  to  the  ^'rp^^Tnted 
use  of  Thomas  Shakels,  his  heirs  and  assigns,  all  his  free-  **"  executor 

upon  trusts  for 

hold  and  copyhold  lands,  upon  trust,  as  soon  as  conveni-  sale ;  and  he, 
eatly  might  be  after  his  the  testator's  death,  absolutely  to  cUred,  Uiat 
seU  and  dispose  of  the  same  :  with  a  declaration  that  the  ?^e  monies  ana- 

*^  ...  ing  from  such 

receipts  of  Shakels,  his  heirs  or  assigns,  should  be  sufficient  ^^  should  be 

discbarges  to  the  purchasers.     And  the  testator  declared  his  personal 

tb&t  the  monies  which  should  arise  by  or  from  such  sale  or  direrted  thaf  ^" 

sales  should  be  deemed  to  be  part  of  his  personal  estate,  ^"  personal 

*  ^  '    estate,  which 

and  that  the  clear  yearly  rents  and  profits  of  the  premises  should  be  re- 

until  the  same  should  be  sold,  or  so  much  thereof  as  should  paym^t  of  his 

be  remaining  unsold,  should  be  deemed  to  be  part  of  the  be^^ii^ted  ^ 

annual  income  of  his  personal  estate,  and  that  the  same  ^^  ^^«  con. 

^  n        t       1 1   t  1  .  vertiblo  part  of 

monies  and  rents  and  profits  should  be  subject  to  the  dis^  it  convened 
position  thereinafter  made  concerning  his  personal  estate,  JJ^j  that^afi'the 
and    the   annual  income  thereof  respectively.     And,  as  SJ^^*^!!"'"'* 
touching  his  personal  estate  remaining  after  payment  of  said  real  and 

personal 

his  debts,  funeral  and  testamentary  charges,  except  such  estates  should 
part  thereof  as  thereinbefore  specifically  bequeathed,  he  the^unds  or" 

gave  and  bequeathed  the  same  to  the  said  Thomas  Shakels,  ^  ^^^^  securi- 
ties : — It  eld  t 

his  executors,  administrators,  and  assigns,  upon  trust,  that  that  the  real 
he  the  said  Thomas  Shakels,  his  executors  or  administra-  equitable  auete, 
tors,  should  collect  in  and  receive  such  part  of  his  said  per-  Se  tStaS^  ^ 
sonal  estate  as  should  consist  of  debts,  monies  out  at  in-  <^^^- 

*        .  •^-       ^  •  ^1.         •  Where  a  bill 

terest,  securities  tor  momes,  or  otnerwise,  as  soon  as  con-  in  a  creditors' 
veniently  might  be  after  his  decease,  and  should  sell  and  ^y  ^  ?^ 
convert  such  part  of  the  said  personal  estate  as  was  in  its  ^^^^^^^J^'"  ''JU 

*  *  may  be  estab- 

nature  saleable,  except  as  aforesaid,  into  money,  and  then  Hshed  against 
upon  trust  that  he  the  said  Thomas  Shakels,  his  executors  gtuere,  whether 
or  administrators,  should  place  out  and  invest  all  the  monies  icrvi'Srhdr 

with  a  copy  of 
the  biU  ? 
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1845.         to  arise  from  his  said  real  and  personal  estates  respectively 
^rrrrrl      ^^  the  funds  of  Great  Britain,  or  on  real  securities  in  Eng- 

OH AK  KLS 

V-  land,  at  interest,  with  power  to  vary  the  securities,  and  to 

Richardson.  .  ,.   .  ,       ,  i  ^  i  ,  i.  ^ 

pay  the  interest^  dividends^  and  annual  produce  thereof,  to 
his  wife  for  life ;  and  after  the  decease  of  his  said  wife^  upon 
trust  that  he  the  said  Thomas  Shakels,  his  executors  or 
administrators,  should  pay  or  transfer  all  such  principal 
monies,  stocks,  funds,  and  securities,  unto  his  sons  James^ 
Thomas,  William,  Henry,  and  his  daughters  Elizabeth, 
Mary,  and  Jane,  equally  to  be  divided  between  or  among 
them,  share  and  share  alike.  And  the  testator  appointed 
Thomas  Shakels  to  be  executor  of  his  will. 

The  testator  died  soon  after  the  date  of  his  will,  which 
was  proved  by  Thomas  Shakels. 

The  bill  was  filed  by  John  Shakels,  the  heir-at-law  and 
administrator  of  Thomas  Shakels,  against  the  personal 
representatives  of  the  testator  and  the  cestui  que  trusts  of 
the  will,  and  also  against  the  testator^s  heir-at-law,  (who 
was  served  with  a  copy  of  the  bill),  alleging  that  the  testator 
died  indebted  to  various  persons  by  simple  contract,  and 
amongst  them  to  Thomas  Shakels  in  the  sum  of  <£535,  and 
that  the  personal  estate  and  rents  of  the  realty  had  been  ap- 
plied pro  tantOy  in  payment  of  such  debts,  except  the  plain- 
tiff's debt,  and  praying  that  the  trusts  of  the  will  might  be 
carried  into  execution,  and  that  the  real  estate  might  be 
sold  and  the  sum  due  to  the  plaintiff  as  administrator  of 
Thomas  Shakels  might  be  retained  out  of  the  proceeds  &c. 

The  question  was,  whether  the  real  estate  was  legal  or 
equitable  assets  ? 

Mr.  Russell  and  Mr.  Ellis,  for  the  plaintiff. 

Mr.  Swanston  and  Mr.  IVilcock,  for  the  defendants,  the 
personal  representatives  of  Dewar. 

Mr.  Smale,  for  other  defendants. 
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The  cases  of  Sidney  v.  Coussmaker  {a),  aod  Gibbs  v. 
Ouffier  {b),/weTe  referred  to. 

The  Vics-Chancbllor^  after  obsenring  that  the  heir- 
at-law  of  the  testator  must  be  treated  as  not  a  party  to 
the  suit  (c),  said^  that  he  considered  that  the  real  estate 
was  charged  with  the  debts  by  the  will. 


1845. 


SHAKELg 
V. 

Richardson. 


DccLAEK  that,  according  to  the  true  construction  of  the  will,  the  debts 
are  charged  on  the  real  estate.    Dismiss  the  bill  against  John  Dewar  the 
younger,  (the  testator's  heir-at-law),  without  prejudice  to  any  question 
as  to  his  rights. 

(m)  1  Ves.  J.  436  ;  2  Yes.  J.  (e)  The  bill  did  not  pray  that 

267.  the  will  might  be  established. 

(i)  12  Ves.  413. 


T 


AtTORNEY-GeNEEAL  v.  BerRT.  Afarch  \3th. 

HE   information  was  filed  at  the  relation  of  some  of  On  an  informa- 
the  parishioners  against  the  churchwardens  and  overseers  *»^n  filed  at  the 

*^  ^^  relation  of  ccr- 

of  a  parish^  being  also  trustees  of  a  charity,  for  the  pur-  f^m  parish, 

pose  of  having  the  charity  fund  administered.     The  in-  the  church- 

formation  charged,  that  the   defendants,  and  their  pre-  ^^^^rnottbe 

decessors,  had  mixed  up  the  funds  of  the  charity  with  the  P*™h,  praying 

the  dne  admin* 

parish  monies ;  and  that  the  defendants  had  in  their  pos-  istration  of  a 
session  or  power  divers  books  and  documents  relating  to  whi^^ 
the  matters  in  question  in  the  suit,  from  which  the  truth  <^*>^'^''w^cns 

^     ^  '  ^  and  overseers 

of  the  matters  mentioned  in  the  information  would  appear;  were  trustees, 
and  from  which,  also,  it  would  appear,  who  had  for  a  series  wardens  and 
of  years  been   the  churchwardens  and  overseers  of  the  bookswere 


parish. 


ordered  to  be 
produced,  id. 

The  defendants,  by  their  answer^  stated,  that  they  had  in  though  it  was 

sworn  by  the 
defendants  that 
they  did  not 
relate  to  the  matters  in  question  in  the  suit. 


VOL.  II. 


C  C  Ca 
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1945.  tbeir  ponesnon  oertadn  books,  called  die  "  ChnrcfawardeDs' 
Book/'  and  the  ''General  Oreneen'  Acoount  BocdL :^  but 
thejr  denied,  to  the  best  of  their  knowledge  and  belief^  that 
it  would  appear  ftxnn  these  books  who  had  been  church- 
wardens or  overseers  of  the  parish.  Ther  also,  in  a  sub- 
sequent part  of  the  answer,  denied  that  these  books  re- 
lated to  the  matters  in  question  in  the  suit,  and  they  in- 
sisted that  they  were  not  bound  to  produce  them. 

Mr.  Foots,  for  the  relators,  now  moved  for  the  produc- 
tion of  the  books. 

Mr.  Osborne,  for  the  defendants,  opposed  the  motion. 

The  Vice-Chancellor. — The  parishioners  may  surely 

see  their  own  books.     Besides,  I  cannot  suppose  that  the 

books  do  not  shew  who  have  been  churchwardens  and 

overseers. 

Motion  granted. 


Afartk  \5tk,  HAifPaHi&B  v.  Bradlet. 

Trustee  of  a  L/ERTAIN  freehold  lands  in  Leeds  having  been  pur- 

for  Becoring  to  chascd  by  Henry  Birkby,  were,  by  indentures  of  lease  and 

ftcTciSK*"  release  of  the  I2th  and  13th  May,  1841,  conveyed  to  him 

power  of  nie),  fQf  ufg  ^th  the  usual  limitation  to  bar  dower,  with  an 

hii  mortgage-  ...  . 

mooej,  and  ultimate  limitation  to  himself  in  fee ;  and  a  certain  term 

in  tnwt  for  the  o(  1000  years,  affecting  the  premises,  was  assigned  to  the 

K^.?^  defendant  James  Bradley,  (who   was  Birkby's  solicitor), 

creed,  in  a  plain  his  executors,  administrators,  and   assigns,  in   trust  for 

caae,  to  pay  the  ...  .  o     y 

cosuofasoit      Henry  Birkby,  his  heirs  or  assigns,  and  to  be  disposed  of 

broog^  against 

him  to  compel 

him  to  execatc  a  deed  for  rarrendering  the  term  to  a  pnrchaaer  from  the  mortgagee. 
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as  he  or  they  should  direct  or  appoint,  and  in  the  mean         1845. 
time  to  attend  the  reversion,  freehold,  and  inheritance  of    HAMPgniiL* 
the  premises,  in  order  to  protect  the  same  from  all  mesne  «* 

Bra  DLBTa 

charges  and  incumbrances,  if  any  such  there  might  be. 

By  indentures  of  lease  and  release,  dated  the  l#h  and 
15th  May,  1841,  Birkby  mortgaged  the  premises  for  £500, 
to  the  plaintiff  Thomas  Hampshire,  in  fee.     The  defend- 
ant, who  acted  as  solicitor  on  this  occasion,  was  a  party  to 
and  executed  the  indenture  of  release.    By  that  indenture, 
it  was  provided,  that  if  default  should  be  made  in  payment 
of  the  £500  and  interest,  at  the  time   and  in  manner 
mentioned  in  the  indenture,  of  which  default  the  produc- 
tion of  the  indenture  should  be  conclusive  evidence,  it 
should  be  lawful  for  the  plaintiff  Hampshire,  his  heirs  or 
assigns,  of  his  or  their  sole  proper  authority,  and  without 
giring  any  notice,  and  without  any  further  concurrence 
of  the  said  Henry  Birkby,  his  heirs  or  assigns,  and  with- 
out prejudice  to  any  remedy  by  foreclosure  or  action,  at 
any  time  or  times  thereafter,  to  sell  and  absolutely  dispose 
of  the  said  hereditaments,  or  any  part  thereof,  with  the 
appurtenances,  either  together  or  in  lots,  and  by  auction 
or  by  private  contract,  &c.,  with  liberty  to  buy  in,  &c.,  and 
to  convey  the  same  hereditaments,  when  sold,  unto  the 
purchaser  or  purchasers  thereof,  or  as  he  or  they  should 
direct.     The  indenture  also  contained  a  declaration,  that 
the  plaintiff  Hampshire,  his  heirs,  executors,  administra- 
tors, and  assigns,  should  stand  possessed  of  the  proceeds 
of  such  sales,  and  of  all  rents  and  profits  which  should 
have  come  to  his  or  their  hands  previously  thereto,  in  trust, 
after  deducting  all  expenses  incident  to  such  sales,  to  re- 
tain the  said  sum  of  £500  and  interest,  and  then  in  trust 
for  the  said  Henry  Birkby,  his  heirs,  executors,  admini- 
strators, or  assigns.   And  it  was  declared  and  agreed,  that, 
the  term  of  1000  years,  then  vested  in  the  defendant,  by 
the  indenture  of  the  13th  May,  1841,  should  be  possessed 

d2 
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1845.  hj  and  remain  Terted  in  fann,  in  tnnt,  in  the  fint  place, 
for  better  tecoring  to  the  jriaintiff  Hawpihire,  his  execu- 
ton,  administratoriy  and  assgns,  the  repajment  of  the 
said  sum  of  £5€0  and  interest,  and  other  sums  as  afore- 
said, and  from  and  immediateij  after  payment  thereof,  in 
tmst  lor  the  said  Henry  Birkbj,  his  heirs,  execntin,  and 
administrators,  and  to  be  asB^ed  and  disposed  of  as  he 
or  ther  might  direct. 

On  the  27th  Jnne,  1813,  the  defendant,  by  a  l^ter  of 
that  date,  gare  the  plaintiff  ELampshire  notice  that  he  had 
registered  a  judgment  against  Birkby,  whidi  judgment,  he 
stated,  affected  the  mortgaged  premises;  and  he  thereby 
required  the  pbdntiff  Hampshire  not  to  transfer  his  mort- 
gage without  notice  to  the  defendant :  and  he  stated  that  he, 
the  defendant,  would  continue  seised  in  the  term  of  one 
thousand  years  affecting  the  premises,  not  only  in  trust  for 
better  securing  to  the  plaintiff  the  repayment  of  the  £500 
and  interest,  due  under  the  mortgage,  but  also  for  securing 
to  the  defendant  the  amount  of  such  judgment,  together 
with  lawful  interest  and  costs,  &c. 

Default  haying  been  made  in  payment  of  the  mortgage- 
debt,  under  the  proTisions  of  the  indenture,  the  plaintiff 
Hampshire,  in  February,  1844,  caused  the  mortgaged  pre- 
mises to  be  put  up  for  sale  by  auction.  They  were,  how- 
ever, in  consequence  of  not  fetching  a  suflScient  price, 
bought  in,  and  the  plaintiff  Hampshire  then  contracted  to 
sell  them  to  the  plaintiff  William  Walker,  by  private  con- 
tract, for  £515.  Accordingly  the  draft  of  an  indenture 
of  release  of  the  premises,  from  Hampshire  to  Walker  in 
fee,  was  prepared,  to  which  the  mortgagor  was  not  made 
a  party,  but  to  which  Bradley  was  made  a  party,  surrender- 
ing the  term  to  merge  in  the  inheritance,  and  was  made  to 
covenant  for  himself,  his  executors  and  administrators, 
with  Walker,  his  heirs  and  assigns,  that  he  had  not  made, 
done,  or  committed,  any  act,  deed,  matter,  or  thing  what- 
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soever,  whereby  the  said  hereditaments^  or  term  therein, 
might  be  in  any  way  incumbered. 

This  draft  was,  on  the  8th  March,  1844,  sent  to  the  de-     "^"'v. 
fendant  for  his  perusal,  but  he  refused  to  look  at  it.     It 
was  afterwards,  at  his  request,  sent  to  him  again ;  but  it 
was  returned  by  him,  on  the  18th  March,  with  a  message, 
that  he  had  not  made  up  his  mind  on  the  subject. 

The  draft  was  then  engrossed,  and  was  executed  by  the 

plaintifT  Hampshire,  and,  on  the  22nd  March,  1844,  it  was 

tent  by  his  solicitors,  Messrs.  Upton,  to  the  defendant,  for 

Yus  execotion.     He,  however,  refused  to  execute  it,  and,  on 

the  same  di^,  wrote  to  the  plaintiff's  solicitors  as  follows : — 

'^  Gentlemen, — In  order  that  there  may  be  no  misunder- 
standing as  to  the  grounds  upon  which  I  at  present  decline 
to  execute  this  conveyance,  I  think  it  best  to  state  them. 
By  the  deed  of  conveyance  to  Birkby,  dated  the  13th  May, 
1841,  a  term  of  1000  years  was  conveyed  to  me,  '  In  trust 
for  Birkby,  his  heirs  and  assigns,  and  to  be  disposed  of  as 
he  or  they  shaU  direct  or  appoint,  &c.,'  [the  defendant  here 
set  out  the  words  of  the  deed].  By  the  deed  of  mortgage 
from  Birkby  to  Hampshire,  dated  the  16th  May,  1841, 
there  is  simply  a  declaration  and  agreement  that  the  term 
shall  '  remain  vested  in  the  said  James  Bradley,  in  trust, 
in  the  first  place,  for  better  securing  to  the  said  Thomas 
Hampshire,  his  executors,  administrators,  and  assigns,  the 
repayment  of  the  said  sum  of  £500,  and  interest,  &c. ;  and 
from  and  immediately  after  payment  thereof,  in  trust  for 
the  said  Henry  Birkby,  his  heirs,  executors,  and  administra- 
tors, and  to  be  assigned  and  disposed  of  as  he  or  they  may 
direct/  I  do  not  see,  therefore,  how  I  can  with  propriety 
sssign  this  term  to  any  one  without  the  consent  of  Mr. 
Birkby,  or  by  the  direction  of  a  Court  competent  to  pro- 
tect me  firom  any  after  consequences/* 

The  bUl  was  filed  against  the  defendant  on  the  4tb  April, 
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1844^  to  eompd  him  to  execute  tke  etmtrjMmot,  In  Maj, 
tlie  defendant  took  the  opinion  of  eonBad,  who  admed  him 
to  execnte  the  deed,  fHonded,  first,  that  the  eotenant 
agaioft  incnmhraneet  vm  qnahfied  br  an  exeeptim  of  the 
defendant's  jodgment ;  iccondh-,  npon  bdn^  paid  eosts  of 
suit  ont  of  pocket ;  ddrdlT,  npon  being  paid  his  eorts  ont 
of  pocket  of  taking  coonseFs  adnee  since  the  snit 
commeneed,  ^wwinHn^  to  8^  ISsl  liML,  to  which  he 
adiised  he  wai  stricth-  entitled. 

The  defendant,  in  his  answer,  set  ont  a  ktter,  dated  in 
Jane,  i&H  to  the  plaintiff's  solicitor^  brwhich  he  stated* 
that  he  had  not  set  np  Us  jndgment-debt  aa  in  anj  waj^ 
akidging  or  affecting  the  rights  of  Mr.  Hampihire,  and 
onlr  suggested  its  being  noticed  in  the  deed  to  peeient  the 
corenant  baring  the  ^»pearance  of  an  nntroA.  He  also, 
bj his  answer,  stated,  that  he  honeatlr  entertained  adonbt 
whether  he  coobi,  with  safetr  and  proprietr,  at  the  reqnert 
onlr  of  the  plaintiff,  destroT  the  estate  of  which  he  was 
made  a  tmstee,  for  the  purpose  of  keeping  it  on  foot  to 
attend  the  inheritance. 

Mr.  fngrmm  and  Mr.  SkadnOy  for  the  plaintiff. 

Mr.  Greene,  for  the  defendant. — ^The  bill  »  filed  too 
soon.  Althoogh  the  defimdant  is  willing  to  execnte  the 
deed  in  its  present  fixm,  jet,  as  it  requires  him  br  sur- 
render to  destroT  the  term  of  which  he  is  trustee,  he  is 
justified  in  coming  to  the  Coort.  In  addition  to  the 
objection  as  to  merger,  there  is  this, — that  the  deed  con- 
tains a  miarecital,  in  stating  hun  to  be  a  trustee  for  Hamp- 
shire onlj:  he  b  trustee  merelr  to  secure  to  Hampshire 
his  mortgage-^noncT,  and  sabject  thereto  for  Birkbj,  and 
those  daiming  under  him.  Then,  in  a  sense,  Bradkr 
has  encumbered  the  properti  and  cannot  absolutelj  cove- 
nant against  UMrumbrancea.    IjuaiiLj,  although  the  mart- 
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gage  deed  proirides  that,  upon  a  sale  taking  place  under         i845. 
the  power,  the  mortgage  deed  shall  be  produced,  in  order    ^^^ " 
to  shew  default  in  payment  of  the  mortgage  money,  yet  ^- 

the  parties  did  not  produce  it  to  the  defendant.  [The 
Vice-chancellor. — Did  he  ask  for  it?]  Upon  the  whole  it 
is  submitted,  that  the  defendant  is  entitled  to  his  costs : 
Poole  ▼.  Pass  (a). 

At  the  close  of  the  argument,  the  Vice- Chancellor  asked 
the  defendant's  counsel,  whether  he  wished  a  reference  to 
the  Master,  to  inquire  as  to  the  propriety  of  the  deed 
which  the  defendant  was  called  upon  to  execute,  or  a  refer- 
ence to  ioqnire  whether  any  of  the  charges  mentioned  in  a 
letter  written  by  the  defendant,  were  incurred  before  the 
filing  of  the  bilL 

The  defendant's  counsel  declined  both  references. 

The  Vice-Chancbllor. — ^Mr,  Bradley,  the  defendant, 
a  solicitor,  became  trustee  of  a  term  attendant  upon  the 
inheritance  of  an  estate  bought  by  Mr.  Birkby,  his  client. 
Birkby  mortgages  the  estate  to  the  plaintiff,  Mr.  Hamp- 
shire. The  mortgage  deed  contains  a  power,  enabling  the 
mortgagee  to  sell,  and  it  directs  that  the  production  of  the 
deed  shall  be  sufficient  evidence  of  the  mortgage-money 
remaining  unpaid ;  according  to  a  form  which  has  been 
in  use  for  several  years. 

Mr.  Bradley  executes  the  deed :  it  was  then  reasonably 
possible,  and  not  improbable,  that  the  power  of  sale  would 
be  exercised :  both  the  purchase  deeds  and  the  mortgage 
deeds  are  dated  in  May,  1841.  Hampshire  alleges,  that 
he  has  conveyed  the  estate  to  the  plaintiff,  Mr.  Walker, 
under  the  power  of  sale ;  Birkby *s  consent  not  being  ob- 

(a)  1  Beav.  600. 
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taiaed,  nor  necessary ;  indeed,  a  power  of  sale,  with  con- 
sent, would,  substantially,  be  no  power  to  sell  at  all. 

Tbe  defendant,  Mr.  Bradley,  is  informed  in  reasonable 
time  of  this  alleged  sale.  He  does  not  suggest  a  doubt  as 
to  the  fact  of  tbe  sale,  or  the  propriety  of  it.  He  asks  no 
question,  but  conducts  himself  throughout  as  if  it  was  clear 
that  a  Bale  had  taken  place.  If  he  had  any  doubt,  or  had 
asked  any  question,  it  wonld  have  been  for  tbe  other  par- 
ties to  solve  that  donbt.  But  they  were  entitled  to  assume 
(he  not  asking)  that  be  had  no  doubt,  and  wanted  no 
information  on  tbe  subject.  That  being  so,  it  was  clearly 
his  duty  to  execute  a  deed  aSBigning  the  term,  or  surren- 
dering it,  as  should  be  desired  by  Hampshire  and  Walker. 
A  draft  of  such  a  deed,  in  proper  form,  is  sent  to  him  eurly 
in  March,  1844.  Difficalties  are  made  by  him,  and  the 
draft  is  sent  back.  It  is  afterwards  returned  to  bim.  He 
keeps  it  a  few  days,  and  then  sends  it  back  again ;  and,  on 
the  32nd  March,  by  a  letter,  narrating  certain  portions  of 
tbe  deed,  be  says: — "1  do  not  see,  therrfore,"  (wbat  the 
force  of  this  word  is  I  do  not  know],  "  how  I  can,  with 
propriety,  assign  this  term  to  any  one  without  the  con< 
sent  of  Mr.  Birkby,  or  by  the  direction  of  a  court  compe- 
tent to  protect  me  from  any  after  consequences."  And 
that  might  have  been  reasonable,  if  he  had  suggested  a 
doubt  whether  a  valid  sale  had  taken  place,  but  he  does 
not. 

This  being  done,  the  bill  is  filed  on  the  4tb  of  April. 
Under  existing  circumstances  it  was  not  filed  an  hour  too 
soon.  After  the  bill  was  filed,  Mr.  Bradley  takes  (as  it  is 
said)  advice  on  the  subject,  and,  in  consequence  of  that 
advice,  resolves  upon  executing  the  deed ;  but  be  makes  it 
a  term  that  he  shall  pay  no  costs  of  the  suit,  and  also  re- 
quires (as  I  understand)  payment  of  a  aum  of  8/.  ISs.  lOd. 
Whether  he  afterwards  waives  that  I  do  not  know,  but  he 

!ver  offers  to  pay  the  costs  of  the  suit  to  that  time,  and 


V, 

Bradley. 
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I  suppose  him  to  have  persisted  in  his  demand  of  the         l^-^^* 
8/.  18».  lOd.,  an  expense  incurred  after  filing  a  biU^  in     Hampsbire 
which  the  question  is^  whether  a  solicitor  shall  assign  a 
term  as  trustee  in  as  plain  and  simple  a  case  as  can  occur. 
Under  these  circumstances^  no  inquiry  being  asked  as  to 
the  matters  which  I  before  mentioned^  (and  in  that  respect 
I  think  that  the  defendant's  counsel  has  acted  with  discre- 
tion), it  is  to  be  said  how  the  costs  of  this  suit  ought  to  be 
borne.    And  I  am  of  opinion  that  the  defendant  must  be 
decreed  to  execute  the  deed,  and  to  pay  all  the  costs  of 
the  suit.    I  think,  also,  that  against  the  plaintiffs  he  ought 
not  to  be  allowed  the  8/.  ISs,  lOd.,  or  the  costs  of  execut- 
ing the  deed.      He  does  not,  indeed,  ask  them. 


Samuel  Law  and  Others  t;.  John  Law  and  Others.  AprillSth, 

Betty  Law  and  Others  v.  John  Law  and  Others.  ^ 

JKOBERT  LAW,  Thomas  Law,  and  Samuel  Law  carried  A.,  B.,  and  C. 

t_      •  xi.  •  '^i-      A.  j^  1  having  been  in 

on  business  as  cotton  spinners,  without  any  articles  or  partnership  to- 
written  agreement,  in  partnership,  on  leasehold  property  ^^*  ^**.  ^* 
on  which  they  had  erected  mills  and  other  buildings,  at  died,  a  bill  bj 
Ramsden,  near  Todmorden.    Robert  Law  died  on  the  27th  legatees  of  A. 
January,  1842,  having  by  his  will  bequeathed  his  personal  £*^"* 
estate  to  his  wife  and  children,  and  appointed  John  Law,  *8"in»t  B.  and 

the  ezecuton 

John  Marland,  Eli  Hudson,  and  Bobert  Law  the  younger,  C.  for  an  ac- 
his  executors.     The  executors  of  Robert  Law  continued  to  personal  estate 
carry  on  the  business  with  Thomas  Law  and  Samuel  Law  g^'J^ncd'under 
until  the  month  of  November,  1842,  when  Thomas  Law  the  special  dr- 

cumstances  of 

died,  having  made  his  will,  and  appointed  Mathias  Law,  the  case,  al- 
Zachariah  Law,  and  Abraham  Law,  his  executors.  The  lio^n  letireen 
executors  of  Robert  Law  and  the  executors  of  Thomas  Law  ^^^  executors  of 

a.  and  the 

continued  the  business  with  Samuel  Law  until  February,  other  defend- 

ants  was  nei- 
ther charged 
nor  proYdl. 
The  case  of  Newland  v.  Champion,  1  Vex.  sen.  105,  considered. 
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wliekwrnambmei  bj aa  addkioail  agROBeat of  tke  Ut 
Maidi,  1843,  niidcr  wUdb  d^  aenton  cf  Kofaot  Law 
eoBtncted  to  twinliiw  the  sbana  of  tke  cdKr  partaen  at 

Tbe  bin  to  tlK  fint-mentioiied  nit  haaimg  httm  £kd  bjr 
Samod  Law  and  the  executori  of  TIwbw  Lanr  agamit  the 
execoton  of  Bobeit  Law  ibr  die  fwupuae  of  nhtaining  a 
ifMcific  perlbrmaiiee  of  thew  agreesenta,  aad  hafing  beea 
resisted  on  tbe  poood  that  there  had  beea  fraaduknt 
aheratioDs  in  the  aoooonts  between  the  partBOs;  the  cause 
came  on  for  hearing  befive  Kmght  Brmee,  T.  C^  on  the 
18th  April,  1845,  when  his  HonOT  decreed  that  the  agree- 
ments shonld  be  spedficaDy  perlbrmed,  with  a  declaration, 
however,  that  the  defendants  were  entitled  to  hare  the 
purchase-money,  £6200,  reduced  to  5993/.  11«^  bjr  reason 
of  certain  items  which  appeared  in  the  partnenhip  books; 
and  his  Honor  decreed  piqrment  of  that  sum,  with  interest, 
by  the  defendants  to  the  plaintifiEs,  together  with  the  costs 
of  the  suit  to  the  hearing. 

After  this  decree  had  been  pronounced,  the  counsel  for 
the  defendants  in  tbe  first  suit,  proceeded  to  open  the  case 
for  the  plaintiffs  in  the  second  suit.  Hie  bill  in  that  suit 
was  filed  by  the  widow  and  children  of  Robert  Law  as  re- 
siduary legatees  under  his  will,  against  his  surviving  exe- 
cutors, and  against  Samuel  Law  and  the  executors  of 
Thomas  Law,  stating  that  the  plaintiffs  were  desirous  of 
having  the  partnership  business  (so  far  as  the  estate  of  their 
testator  was  concerned)  wound  up,  and  the  share  of  the 
testator  ascertained ;  charging  that  there  had  been  an  in- 
accurate investigation  of  the  partnership  accounts  by  an 
accountant  who  had  been  employed  to  take  those  accounts; 
charging  also  in  what  particulars  the  accoimts  were  wrong, 
and  praying  an  account  of  the  personal  estate  and  effects 
of  Robert  Law,  and  that  his  share  and  interest  in  the  part- 
nership might  be  ascertained. 


Mr.  Cooper  and  Mr.  Wright,  for  the  defendants,  Samuel 
Law  and  the  executors  of  Thomas  Law,  insisted  that  their 
ctieots  were  not  proper  parties  to  the  suit,  as  no  collusion 
between  them  and  the  executors  of  Robert  had  been  proved, 
or  even  charged  in  the  bill. 

The  counsel  for  the  plaintiffs  relied  on  the  observations 
of  Lord  Hardwicke  in  Newland  v.  Champion  (a),  as  shewing 
that  a  surviving  partner  might  be  made  a  defendant  to  a 
bill  filed  by  residuary  legatees  against  the  representatives  of 
a  deceased  partner  for  an  account  of  their  testator's  assets, 
although  collusion  was  not  charged  or  proved. 

The  Vice-Chancellor  entertaining  some  doubt  as  to  the 
accuracy  of  the  report  of  Newland  v.  Champion,  the  cause 
was  ordered  to  stand  over  in  order  that  the  pleadings  in 
that  case  might  be  examined. 

On  a  subsequent  day,  the  record  in  the  cause  of  Newland 

(a)  1  Vez.  len.  105. 
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The  defendants,  Samuel  Law  and  the  executors  of  Thomas  1845. 
Law,  by  their  answer  to  this  bill,  submitted  that  they  were 
not  necessary  parties  to  any  bill  for  an  account  of  the 
assets  of  Robert  Law,  and  ought  not  to  have  been  made 
parties  thereto ;  and  they  insisted,  that,  as  between  them- 
seWes  and  the  executors  of  Robert  Law,  the  accounts  of 
the  late  partnership  in  the  bill  mentioned  had  been  settled 
and  balanced.  In  a  further  answer,  they  said,  that  they 
verily  believed  that  the  bill  was  filed  coUusively  by  the 
plaintifTs,  at  the  request  and  by  the  desire  of  the  defend- 
ants, the  executors  of  Robert  Law. 

Mr.  Rustell  (with  him  Mr.  Elmsley)  having  opened  the 
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T.  ChaagHom  (a)  having  been  eximined.  Caliper  snd  Wright 
renewed  tlieir  argnment,  obserring,  that,  attbongfa  the 
facts  of  that  case  appeared  qnite  sufficient  to  snpport  the 
decree  of  Lord  Hardwicke,  yet  it  was  clear  that  the  ob- 
serrations  attributed  to  his  Lordship  in  the  report  in  Vtseg 
were  annecessary  for  his  decision.  And  they  compared 
these  observations  with  what  fell  from  the  same  learned 
Jndge  in  the  prerioos  case  of  Beckleg  t.  Dorringtom  (i). 
They  also  said  that  in  Bcnoaher  t.  Watkau  (c),  coUosion  was 
charged,  and,  in  substance  proved.  And  they  referred  to 
Daviea  v.  Daoia  {d)  and  Gtdge  v.  TraUl  (e). 

The  Vic£-Chancbllob  said,  that,  if  be  were  satisfied 
that  Lord  Hardmeke  had  meant  to  decide  snch  a  point  as 
that  in  question,  he  should  he  very  much  disposed,  whether 
he  entirely  agreed  or  not,  simply  to  follow  him.  But, 
looking  at  the  &cts  as  they  appeared  in  the  record  of  JVcw. 
land  V.  Champion,  there  was  probably  enough  in  that  case, 
consistently  with  every  view  of  the  law,  and  without  en. 
tering  into  the  general  question,  to  support  liordHarit- 
wickf^s  decision.  If  so,  the  large  doctrine  attributed  to 
his  lordship  in  the  report  was  unneceasary;  and,  upon  the 
whole,  his  Honor  was  disposefl  t^  think  that  the  report, 
given  ex  relatione,  did  overstate  the  doctrine.  Still  it  was 
so  expressly  stated,  that,  if  it  were  necessary  to  come  to 
any  conclusion  against  the  report,  be  should  have  great 
difficulty  in  doing  so.    In  the  present  case,  however,  it 

{a)  The  reporter  is  indebted  to  of   Lord   Hardtekke  are  generaL 

Mr.  Wright  foraome  extnicti  from  See  alto   the  judgment  of   Lord 

the  record  in  Ntwlmidv,  Ciamphn,  Broughaai  jd  /foUaad  v.  Prior,  Ca. 

vhich  will  be  round  at  the  end  of  I.  Braugh.  426 ;  1  M  jl.  &  R.  237. 

therepoKorthepretcnt  ea-ie.  (c)  1  Riua.  &  M.  277.     There 

<&)  West.  Ca.  temp.  Uurdw.  169;  appears   to   have  been   a  general 

0  Vea.  749,  rited  ;  2  £q.  Ca.  Abr.  charge  of  colluaion  in  this  case. 

78.     But  in  this  caae  the  partner-  {d)  2  Keen,  534. 

■hip  «ai  diuolved  before  the  cause  (e)  2  R.  &  M.  281  d. 
of  suit  ace  rued,  snd  the  obsei  rations 
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was  not  necessary  to  come  to  any  conclusion  upon  the         1845. 
general  doctrine.     A  certain  contract  had  been]  entered 
into  between  the  executors  of  Robert  Law  on  the  one 
htnd,  and  Samuel  and  the  executors  of  Thomas  on  the 
other,  by  which  the  executors  of  Robert  had  become  the 
porcliasers  of  the  interests  of  the  other  partners.     In 
inoiher  suit^  continued  his  Honor^  between  the  vendors 
and  purchasers,  I   have  declared  that  the  vendors  are 
entitled  to  the  benefit  of  that  contract,  against  the  pur- 
chasers personally,  without  any  reference  to  their  cha- 
Tsctear  kS.  executors,  and  without  reference  to  the  question, 
vhether  the  contract  is  sustainable  by  the  executors  against 
those  for  whom  they  are  trustees.     That  suit  does  not  re- 
late to  a  mere  question  of  ordinary  accounts ;  if  it  did,  it 
is  probable  that  the  legatees  would  be  bound  by  it ;  but  it 
relates  to  a  matter  of  purchase — a  matter  beyond  the  or- 
dinaiy  powers  of  executors,  but  which  still,  in  my  judg- 
ment, involves  a   settlement  of  accounts.      The  conse- 
quence is,  that  the  executors  of  Robert  are  precluded  from 
suing  Samuel  and  the  executors  of  Thomas  for  an  account. 
That,  however,  leaves  unaffected  the  claims  of  the  lega- 
tees of  Robert.     The  executors  must  be  answerable  to  the 
legatees  for  the  consequences,  if  any,  of  departing  from  the 
general  rule,  which  supposes  their  ability  to  sue  and  be 
sued  in  respect  of  their  testator's  estate.      They,  being 
trasteea  for  others,  have  barred  themselves  from  asserting 
their  rights  by  means  of  a  transaction  which  may  be,  as 
far  as  regards  those  others,  of  a  questionable  nature.     I 
think,  on  the  whole,  that  there  are  special  circumstances 
in  this  case,  which  make  it  right,  if  the  legatees  of  Robert 
wish  it,  (whether  usefully  or  not  is  another  question),  to 
retain  in  this  suit  Samuel  and  the  executors  of  Thomas. 
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1748. 
July  Stk,  Newlavd  r.  Chamfiok. 

BiUbjtheieiM-  BiLL  by  George  Newland  gfatei,  that  Edmund  Newland  his  hroiher, 
^J^^^^HJl^^^  with  Sir  George  Champioo,  were  co-partnen;  under  artidet  dated  20th 
ner,  sostained,  December,  1734 ;  that  they  had  raised  a  stock  of  £16,000,  and  mntoally 
imder  the  dr-  agreed,  that,  after  the  24th  December,  1734,  they  were  to  become  equal 
the  case  acainst  P'^'^^''  ^^  fourteen  years,  to  share  gains  and  losses  equally.  Once  a 
the  represent-  y^ftr  to  make  a  reckoning.  If  either  party  die  during  the  fourteen  years, 
ative  of  the  de-  no  advantage  of  sunrivorship,  except  that  the  house -where  the  business 
jotntlT  whh^e  ^^  carried  on  should  belong  to  the  surriTor ;  in  case  of  the  death  of  either 
sDnriTing  part-  of  the  co-partners  during  the  co-partnership,  the  survivors  to  pay  the  execu- 
'*^'  tors  or  administrators  of  the  deceased  a  moiety  or  equal  share  of  the  stock, 

&c.  Times  of  payment  stated.    All  delits  of  the  partnership  first  to  be  paid, 
and  all  debts  to  be  called  in.    Debts  to  be  vested  in  the  survivor.   Refers 
to  the  deed.  That  Newland,  having  occasion  for  /lOOO,  applied  to  plain- 
tiflTto  advance  him  that  sum,  which  he  did.  That  Edmund  Newland,  by  his 
bond,  dated  13th  October,  1737,  became  bound  to  the  plaintiff  in  £2000, 
conditioned  for  the  payment  of  /1 000,  on  2nd  November  then  next,  with 
interest  at  /4  ^er  cent,  per  annum  from  30th  July  then  last.    That,  dar- 
ing the  partnership,  several  accounts  were  made  up  annually.    That,  not 
long  before  the  death  of  Edmund  Newland,  an  account  was  taken  to  the 
1st  January,  1735,  in  which  account  the  wines  only  amounted  to  /19,023. 
That  Edmund  Newland  was  a  creditor  on  the  partnership  for  \9&2l,  7s.  Id, 
That  the  net  profits  amounted  to  ;C6000.  That  a  memorandum,  dated  30th 
April,   1736,  approving  the  account,  was  signed.     The  account  is  set 
forth  by  way  of  schedule  to  the  bill,  by  which  Edmund  Newland's  stock 
was  of  the  value  of  £1080,  exclusive  of  the  said  sum  of  1892/.  7s.  Id, 
That  Edmund  Newland  died  in  January,  1 737,  intestate,  "  whereupon 
the  said  Sir  George  Champion  procured  letters  of  administration  of  all 
and  singular  the  goods,  chattels,  and  personal  estate  whatsoever,  to  be 
granted  to  Barbara  Newland,  daughter  of  the  said  Sir  George  Champion, 
who  was  the  widow  of  the  said  Edmund  Newland ;  but  your  orator 
charges,  the  truth  is,  that  he  the  said  Sir  George  Champion  possessed 
himself  of  all  and  singular  the  personal  estate  of  the  said  Edmund  New- 
land,  deceased,  and  of  all  his  books,  papers,  accounts,  and  securities  for 
money,  and  only  paid  or  allowed  to  the  said  Barbara  Newland  some 
small  sum  or  sums  of  money  for  and  towards  the  maintenance  of  herself 
and  three  children,  which  the  said  Edmund  Newland  left  by  the  said  Bar- 
bara Newland.     And  your  orator  further  sheweth,  that,  there  being  due 
to  your  orator,  at  the  time  of  the  death  of  the  said  Edmund  Newland, 
the  principal  sum  of  £1000,  with  all  interest  for  the  same,  your  orator 
applied  to  the  said  Barbara  Newland,  as  administratrix  of  her  said  late 
husband,  deceased,  for  payment  of  the  said  bond,  whereupon  the  said 
Barbara  Newland  informed  your  orator,  that  the  whole  estate  of  her  late 
husband  was,  at  the  time  of  his  death,  and  then  continued,  employed  in 
the  said  joint  trade  and  co-partnership  with  the  said  Sir  George  Cham- 
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pioD)  and  therefore  sbe  was  not  able  to  give  any  account  thereof,  but  re* 
fused  your  orator  to  her  father,  the  said  Sir  George  Champion,  for  such 
scconnt,  and  for  satisfaction  of  your  orator's  said  debt ;  and,  on  your  ora- 
tor's application  to  the  said  Sir  George  Champion  for  payment  of  your 
orator's  said  debt  so  due  as  aforesaid,  the  said  Sir  Geoi^e  Champion  an- 
swered your  orator,  that  he  need  not  be  under  any  apprehensions  concerning 
the  payment  thereof,  for  that  the  said  Edmund  Newland  had  died  possessed 
of  a  very  plentiful  estate,  and  that  the  demands  upon  it  were  very  incon- 
siderable, and  at  the  same  time  confirmed  what  the  said  Barbara  New- 
land  had  alleged ;  that  is  to  say,  that  all  his  the  said  Edmund  Newland's 
estate  was  then  employed  in  the  said  joint  trade,  and  that  it  had  been 
stipulated  by  the  articles  of  co-partnership,  that  the  same  should  be  paid 
out  in  instahnenta.     And  the  said  Sir  George  Champion,  in  order  to 
u&nee  your  orator  the  more  effectually  to  rely  on  what  he  then  informed 
lum,  prodnced  to  your  orator  an  account,  which  he  affirmed  to  be  a  true 
one,  whcf^  it  appeared  that  the  share  of  the  said  Edmund  Newland  in 
die  said  jomt  stock  amounted  to  £10,500."    States  applications  for  the 
debt,  which  proved  ineffectual;  and  plaintiff,  for  the  more  speedy  reco- 
very thereof,  in  Hilary  Term,  1742,  brought  an  action  at  law  against 
said  Barbara  Newland,  as  administratrix  of  her  late  husband,  deceased, 
to  which  the  aaid  Barbara  Newland,  to  plaintiff's  great  surprise,  but  by 
direction  of  the  aaid  Sir  George  Champion,  and  by  the  advice  and  pro- 
curement of  his  own  attorney,  who  was  employed  by  the  said  Sir  George 
Champion,  and  not  by  the  said  Barbara  Newland,  pleaded,  that  she  had 
fully  administered  the  assets  of  the  said  Edmund  Newland,  deceased, 
much  more  than  sufficient  to  answer  all  demands  on  his  estate.    But 
plaintiff  charges,  as  the  truth  is,  that  the  said  Barbara  Newland  was  then 
^te  ignorant  of  the  affairs  and  estate  of  her  said  late  husband  Edmund 
Newland,  and  she  was  prevailed  upon  by  the  said  Sir  George  Champion 
to  permit  the  said  plea  to  be  put  in  to  plaintiffs  said  declaration ;  and 
sndi  plea  was  actually  put  in  or  filed  in  the  said  court  by  the  attorney 
concerned  for  him  the  said  Sir  George  Champion;  and  the  said  Barbara 
Newland  did  not  employ  any  person  or  persons  to  advise  her  in  that 
respect,  which  the  said  Sir  George  Champion  well  knows.     And  plaintiff 
has  <^ien,  since  the  time  of  bringing  his  said  action  and  the  said  Barbara 
Newland  putting  in  such  plea  as  aforesaid,  applied  to  the  said  Barbara 
Newland  and  Sir  George  Champion  for  satisfaction  of  his  said  debt,  or 
for  an  account  of  the  estate  and  effects  of  the  said  Edmund  Newland  de- 
ceased, and  a  discovery  of  how  and  in  what  manner  the  same  have  been 
disposed  of.    But  plaintiff  charges  that  the  said  Barbara  Newland  and 
Sir  George  Champion,  combining,  &c.,  refuse  to  settle  any  account  with 
plaintiff^  pretending  that  Edmund  Newland  was  never  indebted,  or,  if  he 
was,  that  the  same  was  paid ;  that  he  never  entered  into  the  bond,  or  if 
be  did,  that  it  was  paid  off.    And  Sir  George  Champion  pretends,  that 
he  has  fully  accounted  with  Barbara  Newland.  And  the  plaintiff  charges, 
that,  in  case  any  account  was  made  up,  it  was  fraudulent  and  colourable, 
and  so  made  up  to  deprive  plaintiff  of  his  just  debt.    That  the  said  Sir 
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3  J^i^  Geai|;K-  Oiauipfw  Itst  Morr  tbaa  soffident  in  his  hands  &c     Charges 

iftufi  Sir  GctJBjwi  Qmb^mb,  W  am  wmsmtr  pot  in  to  a  bill  exhibited  against 
lust  \m  :^  mat  BbsioiEa  X^  wliai,  im  tbe  second  sdiednle,  admitted  that 
^tn  ymmmiki^  inii  UasniflBg  to  tae  aid  Edmund  Newland  and  Sir 
GtaiEgpK  dtmmnyn^  a&  s&e  vaaCbi  m  OoacBtVlane,  and  at  Bromley,  in 
Km^  jBUHBCBcai  -UHC;.  Ul,  and  dkait  tlie  debu  due  to  the  partnership 
a  ItUidliL  7«.  Id^    Ibft  tW  slock  had  been  sold  at  a  much 
'±wm  ^^Mirni  ML.    -nat  tW  aaid  Sir  Geoige  Cham- 
Kimunri  ScvUad  was  iadditcd  to  him 
ia  .£3297;  t&a£  t&c  Mte  vas  dated  24th  Jone, 
ba  gBMBatied.  tfattC  xim.  mki  Baihais  Xcvlaad  had  paid  him  in 

I  htttbtt  to  oakar  the  li  miss i  lion, 
C^  Jmamw,  IIZS.  as  adaaiaisbauix,  for 

ckic  tW  mod  fitofaim  Xewlaod  had 
Eom^M  A««i^w  a  caute.  Plam- 
fsrkisboad-deteofcr  tbe  aoCe  amd  omfle  oootiaci- 
tit  ■athiag  was  dne  to  Champsim  oahss  ■ale.   That 
giTca  at  the  time  it  bean  dale,  war  dll  loa^  after. 
Ointi>i  that  Eivan  Thomas,  at  Bath,  waa  agent  to  the  paitMn,  and  had 
«■  ilMsr  acieoaot,  a  lafge  stock  of  wines  to  sell,  whidi  lie  £d,and  paid  Sir 
G«Mftt  Champion,  since  the  death  of  Edmund  Newland.    Oarga  diat, 
hy  iW  acbcdale  to  tha  said  Sir  George  Champion's  answer,  the  had  debts 
conCmeted  at  Bath  are  made  to  amount  to  1244/.  1«.  9<L    Quiges  that 
tlie  debts  wars  good  and  operate  debts.    That  Sir  George  Chanpioo  ha% 
•iiice  he  put  in  his  answer,  received  them.    That  £Tan  HMmas  has 
«4ilefvd  into  a  bond  to  pay  to  Sir  George  Champion  £1200,  or  some 
««lMt-  Mim  due  to  the  pattJierthip.     And  that  Sir  Geoi^e  Champion  has  a 
Uiy«  •am  «»f  money  in  hand  belonging  to  the  said  Edmund  Newlaod's 
f'lAal^i  and  thai  he  threatened  to  account  with  said  Barbara  Newland  for 
aU  «h«  p^ra^tal  ««tate  of  Edmund  Newland  in  his  hands.    Chaiges  that 
lh«  mM  lUirbara  Newland  is  in  very  necessitous  circumstances,  and,  if  die 
|^^r•«^Mll  isitate  were  paid  to  her,  plainliff  would  be  in  great  danger  of 
l^ll^K  th«  whole  of  his  demand.     Prayer : — '<  And  that  the  said  Sir 
ii(»m'||^  Champion  may  account  with  your  orator  for  the  stock  in  trade 
lmliill|lli»g  to  the  said  Edmund  Newland,  and  the  profits  arising  there- 
ftHMiti  IVum  the  said  Ist  day  of  January,  1735,  as  also  for  the  other  per- 
msiA  OiUto  of  the  said  Edmund  Newland  come  to  his  hands,  custody,  or 
piMHi§t»ion;  and  that  the  said  Barbara  Newland  may  be  decreed  to  pay 
unto  your  orator  what  shall  appear  due  on  said  bond;  and,  in  case  the 
p^riional  estate  of  the  said  Edmund  Newland  come  to  her  hands  be  defi- 
cient for  that  purpose,  that  then  the  said  Sir  George  Champion  may  be 
decreed  to  pay  the  same  out  of  such  part  of  the  personal  estate  of  the 
Miid  Edmund  Newland  come  to  his  hands,  custody,  or  possession.    And 
that  he  may  be  enjoined  from  paying  any  more  of  the  personal  estate 
of  the  said  Edmund  Newland  unto  the  said  Barbara  Newland,  until 
•ueh  time  as  your  orator  shall  have  been  paid  and  satisfied  what  shall 
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tppear  to  be  due  and  owing  onto  him  on  the  said  bond.  And  that 
your  orator  may  be  otherwise  relieved,  according  to  equity  and  good 
conscience.     May  it  please,"  &c 

Pint  answer  of  Sir  Geoige  Champion,  May  6,  1747,  admits  articles  of 

co-partnership.     Believes  that  Edmund  Newland  might  have  executed 

mdi  bond.     Admits  Newland's  death  intestate  and  administration  to 

Barbara  Newland,  but  denies  contriTance  on  his  part     Admits  that  he 

possessed  himself  of  the  personal  estate  of  Edmund  Newland,  but  says, 

that  he  fiurly  accoonted  with  Barbara  Newland  for  the  same,  and  to  his 

own  loss,  and    paid   more  than  her  husband's  share.     That  Barbara 

Kewland  notwithstanding  has  brought  a  bill  in  adverse  manner  against 

him  for  a  discovery  of  her  husband  s  estate,  and  the  amount  thereof,  to 

vhkh  bin  this  defendant  put  in  his  answer,  and  the  cause  was  then  at 

nsne.    And  be  believed  that  there  was  a  great  intimacy  and  friendship 

pttsciied between  the  said  complainant  and  the  said  Barbara  Newland, 

and  that  he  was  very  well  acquainted  with  such  proceedings  so  had 

hk  defendant,  and  he  hoped  he  was  not  to  be  harassed  by  two 

Har  one  and  the  same  matter ;  and  that  the  complainant's  proper 

RBedj,  if  he  had  any  cause  of  complaint,  was  against  the  said  Barbara 

Ifewland  only.     Denies  combination,  &c. 

Second  answer  of  Sir  George  Champion,  August  21,  1747,  admits  the 
itodk  of  wine  to  be  worth  £19,023.     That  Edmund  Newland  was  a  cre- 
ditor of  the  estate  for  1892/.  7«.  \d„  but  that  before  his  death  he  received 
the  same  sum  of  1892/.  7«.  Id,,  and  was  not  a  creditor  for  any  sum  at 
the  time  of  bis  death,  but  was  really  a  debtor,  and  owed  the  partnership 
247/L  12s.  10</.     And  it  appeared  by  the  account  that  the  profit  to  the  1st 
January,  1737,  amounted  to  £5000,  supposing  the  debts  due  to  the  part- 
aenhip  were  good,  many  of  which  were  then  known  to  be  dubious,  and 
ifterwards  proved  bad.     Admits  a  memorandum  at  the  foot  of  the  sche- 
dule ;  and  that  it  appears  by  it  that  Edmund  New  land's  share  of  the 
stock  on  the  1st  January,  1735,  was  £10,500,  exclusive  of  the  said 
1892/.  7s*  !</•    That,  on  Edmund  Newland's  death,  he  possessed  himself 
of  the  partnership  estate,  which  he  accounted  for  to  Barbara  Newland, 
liis  administratrix.     Denies  that  he  ever  possessed  himself  of  any  part  of 
tlie  separate  estate  of  Edmund  Newland,  except  a  memorandum-book, 
which  was  left  with  Mr.  Bennett,  a  Master,  by  order  of  the  court.     Has 
been  informed  that  Barbara  Newland  possessed  herself  of  the  other  parts 
of  the  intestate's  estate.    That,  before  exhibiting  the  bill,  he  accounted 
vith  Barbara  Newland,  and  paid  her  more  than  Edmund  Newland's 
ikare  of  the  partnership  estate.    That  he  was  a  stranger  to  what  was 
pretended  to  be  due  to  the  said  complainant,  and  to  what  passed  between 
ham  and  Barbara  Newland,  and  has  beard  nothing  relating  thereto  but 
what  is  stated  in  the  bill.    Denies  applications  and  what  is  alleged  as 
to  promises  by  the  defendant  to  the  plaintiff.    Admits  applications,  and 
alleges  that  he  shewed  plaintiff  the  books  of  account  of  partnership. 
Does  not  remember  any  assurance  on  his  part  as  alleged  in  the  bill.  Has 
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174g.  hHva«rdieactMBiaMiflMdateULaod«i«ibtB«iMm5e«kiia 

CBq>]oTcid  Mr.  Robert  Hembsv  m  Wr  ifliiii.  id  adne  Wr  who 
■Bgiit  file  tucfa  plea  m  ix.  t^  bCl  ii  ntfr'nwi^ :  Wt  ^esaci  dial  be,  tbis 
dcfeBdan:.  crer  adrised  ber  to  piead  Hxb  plea,  or  taas  tboi  MSendant't 
itftenMT  w  eziploTcd  bj  bia  for  tijt  parpoae.  Dfki  naVing  vp  anj 
«f  tbe  pntoeniiip  vitb  Bobarm  Xevhnd.  Deaaei  tbat  W  poa- 
pcnonal  ettate  of  Ednmad  Nevlaid  aofideat  la  irwibMgc  die 
plaiatiTi  prcCcaded  debt.  Savs  tbat  Barban  Xeviad,  ai  adwiabtfa- 
tgOLf  vitb  tbe  pUzotzfTfl  prhitj,  bai,  ke  beliercdi,  fled  bcr  biO  for  £*- 
rr,  Arc  egainit  dni  deCeadast.  That,  in  bis  aniw  to  dtai  bill,  be 
the  admiaioiif  allied  ia  dot  bilL  "*  SaiA  dbat  ke  caanot  wt 
Ibrtb  tbe  price  tbe  mme  (tbe  viaca)  bave  been  aoU  and  fepoaed  of  by 
bim,  tbe  aame  baring  been  froai  time  to  time  for  tbe  aioat  part  aold  and 
diipoafd  of  by  tbii  defendant,  witb  otber  wines  of  dot  defendant,  and 
vidioat  anj  aeeoont  taken  to  diieriminate  or  difCiz^vmb  tbe  aame.'* 
Tbat  there  vcre  other  vines  ai  Bath  and  Bristol,  of  vbicb  be  baa  set 
ferdi  an  aeooont  in  his  answer  to  Barbara  Nevland*s  biD,  and  be  refers 
to  It.  Sajs  that  he  is  advised  diat  eomplainant  has  no  right  to  call  oa 
bim  to  aeooont  lor  moner  he  has  recerred  on  aeccvnt  of  the  paitiierdup 
estate;  jet,  for  the  complainant's  satiilactioBy  he  relen  him  to  tbe  aebe- 
dnles  annexed  to  this  defendant's  ansver  to  the  btD  of  complaint  of  the 
aaid  BarbsFS  Nevland.  Admits  receipts  of  money  s:nee  he  pot  in  his 
ansver  to  Daibaia  Newland's  biU.  States  diat  Edmond  Nevland  vas,  at 
bis  death,  indebted  to  him  on  his  note  in  £3397,  vhidi  be  lent  to  Ed- 
■rand  Nevland  on  fab  separate  aeooont.  Saith  that,  by  tbe  articles  of 
co-partnersbip,  in  case  of  the  death  of  eidier  partner,  the  sorriTor  shoold 
fint  retain  oot  of  the  partnership  estate  the  sums  doe  to  him  from  the  de- 
ceased partner;  and  insists  diat  he  had  a  right  to  retain  his  debt,  vhidi 
the  administrstrix  had  not  paid;  bat  she  consented  to  allov  and  aatiafy 
tbe  amoont  oot  of  Edmimd  Nevland*s  share  in  his  hands  4,2001.  12t., 
ibr  the  principal  of  his  debt  on  the  said  note,  and  thereon  be  gare  her  the 
receipt  in  the  Inll  mentioned,  which  vas  giren  some  time  (hot  how  long 
he  does  not  remember)  after  the  same  hears  date,  and  vas  antedated  only 
agreeably  to  the  time  the  said  Barbara  Newland  alloved  this  defendant 
interest  on  the  said  note,  and  positirely  denies  that  it  vas  done  for  the 
reason  in  the  bill  mentioned.  Sajrs  that  he  receired  no  money  vhen  the 
receipt  vas  giren.  Says  that  he  vas  a  partner  in  the  partnership  stock 
for  5179/.  4f.  2d.  orer  and  shore  the  money  then  doe  to  him  from  the 
said  Edmand  Newland  on  the  said  note,  vhich  he  has  been  since  paid 
oot  of  the  partnership  eflfects.  That  he  had  receired  money  for  a  diri- 
dend  as  assignee  of  the  estate  of  James  Durham,  a  bankrupt.  Denies 
diat  he  has  in  his  hands,  custody,  or  pover  any  money  belonging  to  Ed- 
mund Nevland*s  estate;  but  says  that  he  has  gready  orerpaid  Barbara 
Newland  in  respect  of  her  share  in  the  partnership  estate.  Denies  com- 
bination, ke* 
Barbara  Nevland's  answer,  Norember  18,  1747,  admits  Edmund 
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Kewland't  co-partnenhip  wilh  Sir  George  Champion  her  fatlier,  in  equal 
moieties,  with  a  considerahle  stock.    That  she  has  heard,  and  believes, 
that  the  stock  in  trade  brought  into  partnership  was  £16,000.    Admits 
the  articles  of  partaerahip^  and  refers  to  them.     Believes  Edmund 
Newland  borrowed  i01OOO  of  pUdutiff,  and  entered  into  the  bond  in 
the  bill  mentioiiedY  and  refers  to  the  bond.    That  he  died  intestate,  and 
that  letters  of  administration  of  his  estate  were  granted  to  her,  but  she 
cannot  amy  what  is  now  due  on  the  bond.     Has  heard  that  only  one 
account  was   ever  settled  between  Edmund  Newland  and  Sir  George 
Champion,  which  was  the  amount  from  Christmas,  1734,  to  CbristmaSy 
1735y  and  on  the  adjusting  of  which  account  the  partnership  stock  was  set- 
tled at  £21,000;  but  she  says  that  Sir  G.  Champion  has  not  yet  accounted 
vith  her  touching  the  same.    But  she  says,  that  the  said  Sir  George 
Champion  did,  acme  years  ago,  promise  her  that  he  would  come  to  an 
aocQont  vith  her ;  but,  he  not  having  done  so,  she  has  preferred  her  bill 
against  him  in  this  court  to  compel  him  to  such  an  account.     Admits  an 
scticD  Mgahut  ber  as  administratrix,  and  that  she  pleaded  thereto  that 
she  bad  folly  administered  the  assets  of  her  said  husband,  and  refers  to 
the  pleadings  in  the  action.    Saith  that  she  cannot  admit  assets  of  her 
Ute  husband's  estate  to  answer  the  demand  set  up  by  the  plaintiff;  but 
she  doca  not  know,  and  cannot  let  forth  or  form  any  belief,  what  the 
anets  of  her  said  late  husband  will  amount  to,  till  the  said  account  of  the 
laid  Sir  George  Champion  shall  be  settled.   Denies  the  alleged  pretences, 
otherwise  than  according  to,  and  consistent  with,  her  answer. 
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Decree,  July  8,  1748. — Let  it  be  referred  to  the  Master  to  take  an 
seoount  of  all  dealings  and  transactions  between  the  defendant  Sir  George 
Champion  and  Edmund  Newland  the  intestate,  in  partnership,  from  the 
foot  of  the  account,  or  rest,  dated  the  30th  April,  1736,  according  to  the 
terms  of  the  articles  of  co-partnership,  dated  the  20th  December,  1734, 
in  the  taking  which  account  the  Master  is  to  make  unto  all  parties  all 
jost  allowances.  And  let  what  shall  appear  to  be  coming  on  the  balance 
of  the  account  of  the  said  partnership  estate  be  divided  into  equal  moieties, 
whereof  one  is  to  be  considered  as  the  share  of  the  defendant  Sir  George 
Champion,  and  the  other  as  the  share  of  the  plaintiff  Mrs.  Newland,  as 
administratrix  of  her  husband ;  and  let  the  same  be  paid  to  her  by  the 
defendant  Sir  George  Champion,  and  be  carried  to  the  account  of  the 
personal  estate  of  her  husband  as  hereinafter  directed.  And  as  between 
George  Newland,  the  plaintiff  in  the  second  cause,  and  the  defendant 
Mrs.  Newland,  the  administratrix,  let  the  Master  take  an  account  of  what 
is  due  to  the  plaintiff  George  Newland  for  the  principal  and  interest  due 
CB  his  bond  in  the  pleadings  mentioned.  And  let  what  shall  be  found 
doe  to  the  plaintiff  George  Newland,  for  such  principal  and  interest,  be 
ptid  to  him  out  of  the  assets  of  the  intestate  Edmund  Newland,  in  a 
ooune  of  administration.  And,  if  the  defendant  Mrs.  Newland  shall  not 
admit  assets,  then  the  said  defendant  Mrs.  Newland,  the  administratrix, 

e2 
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1845.        1843^  when  an  agreement  was  entered  into  between  them^ 

'j^^^         which  was  confirmed  by  an  additional  agreement  of  the  Ist 

0.  March.  1843.  under  which  the  executors  of  Robert  Law 

Law. 

contracted  to  purchase  the  shares  of  the  other  partners  at 
£6200. 

The  bill  in  the  first-mentioned  suit  having  been  filed  by 
Samuel  Law  and  the  executors  of  Thomas  Law  against  the 
executors  of  Robert  Law  for  the  purpose  of  obtaining  a 
specific  performance  of  these  agreements^  and  having  been 
resisted  on  the  ground  that  there  had  been  fraudulent 
alterations  in  the  accounts  between  the  partners ;  the  cause 
came  on  for  hearing  before  Knight  Bmce,  V.  C,  on  the 
18th  Aprils  1845^  when  his  Honor  decreed  that  the  agree- 
ments should  be  specifically  performed^  with  a  declaration^ 
however,  that  the  defendants  were  entitled  to  have  the 
purchase-money^  £6200^  reduced  to  5993/.  11^.^  by  reason 
of  certain  items  which  appeared  in  the  partnership  books ; 
and  his  Honor  decreed  payment  of  that  sum^  with  interest^ 
by  the  defendants  to  the  plaintiffs^  together  with  the  costs 
of  the  suit  to  the  hearing. 

After  this  decree  had  been  pronounced,  the  counsel  for 
the  defendants  in  the  first  suit,  proceeded  to  open  the  case 
for  the  plaintiffs  in  the  second  suit.  The  bill  in  that  suit 
was  filed  by  the  widow  and  children  of  Robert  Law  as  re- 
siduary legatees  under  his  will,  against  his  surviving  exe- 
cutors, and  against  Samuel  Law  and  the  executors  of 
Thomas  Law,  stating  that  the  plaintiffs  were  desirous  of 
having  the  partnership  business  (so  far  as  the  estate  of  their 
testator  was  concerned)  wound  up,  and  the  share  of  the 
testator  ascertained ;  charging  that  there  had  been  an  in- 
accurate investigation  of  the  partnership  accounts  by  an 
accountant  who  had  been  employed  to  take  those  accounts ; 
charging  also  in  what  particulars  the  accounts  were  wrong, 
and  praying  an  account  of  the  personal  estate  and  effects 
of  Robert  Law,  and  that  his  share  and  interest  in  the  part- 
nership might  be  ascertained. 


Mr.  Cooper  and  Mr.  Wright,  for  the  defendants^  Samuel 
Law  and  the  execntors  of  Thomas  Law^  insisted  that  their 
clients  were  not  proper  parties  to  the  suit^  as  no  collusion 
between  them  and  the  executors  of  Robert  had  been  proved^ 
or  even  charged  in  the  bill. 

The  counsel  for  the  plaintiffs  relied  on  the  observations 
of  Lord  Hardvncke  in  Newland  v.  Champion  {a),  as  shewing 
that  a  surviying  partner  might  be  made  a  defendant  to  a 
bill  filed  by  residuary  legatees  against  the  representatives  of 
a  deceased  partner  for  an  account  of  their  testator's  assets^ 
althoagh  collusion  was  not  charged  or  proved. 

The  Vice-Chancellor  entertaining  some  doubt  as  to  the 
accuracy  of  the  report  of  Newland  v.  Champion,  the  cause 
was  ordered  to  stand  over  in  order  that  the  pleadings  in 
that  case  might  be  examined. 

On  a  subsequent  day^  the  record  in  the  cause  o(  Newland 

(a)  1  Vex.  sen.  105. 
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The  defendants,  Samuel  Law  and  the  executors  of  Thomas  1845. 
Law,  by  their  answer  to  this  bill^  submitted  that  they  were 
not  necessary  parties  to  any  bill  for  an  account  of  the 
assets  of  Robert  Law^  and  ought  not  to  have  been  made 
parties  thereto ;  and  they  insisted^  that,  as  between  them- 
selves and  the  executors  of  Robert  Law,  the  accounts  of 
the  late  partnership  in  the  bill  mentioned  had  been  settled 
and  balanced.  In  a  further  answer,  they  said,  that  they 
veiily  believed  that  the  bill  was  filed  collusively  by  the 
plaintiffs,  at  the  request  and  by  the  desire  of  the  defend- 
ants, the  executors  of  Robert  Law. 

Mr.  IbttseU  (with  him  Mr.  Elmsley)  having  opened  the 
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y.  Champion  (a)  having  been  examined.  Cooper  and  Wright 
renewed  their  argument,  observing,  that,  although  the 
facts  of  that  case  appeared  quite  sufficient  to  support  the 
decree  of  Lord  Hardwicke,  yet  it  was  clear  that  the  ob- 
servations attributed  to  his  Lordship  in  the  report  in  Vezey 
were  unnecessary  for  his  decision.  And  they  compared 
these  observations  with  what  fell  from  the  same  learned 
Judge  in  the  previous  case  of  Beckley  v.  Dorrington  (d). 
They  also  said  that  in  Bowsher  y.  Watkins  (c),  collusion  was 
charged,  and,  in  substance  proved.  And  they  referred  to 
Davies  v.  Davies  {d)  and  Gedge  v.  Traill  (e). 


The  Vice-Chancellor  said,  that,  if  he  were  satisfied 
that  Lord  Harduncke  had  meant  to  decide  such  a  point  as 
that  in  question,  he  should  be  very  much  disposed,  whether 
he  entirely  agreed  or  not,  simply  to  follow  him.  But, 
looking  at  the  facts  as  they  appeared  in  the  record  of  New^ 
land  V.  Champion,  there  was  probably  enough  in  that  case, 
consistently  with  every  view  of  the  law,  and  without  en- 
tering into  the  general  question,  to  support  Lord  Hard' 
wicke's  decision.  If  so,  the  large  doctrine  attributed  to 
his  lordship  in  the  report  was  unnecessary ;  and,  upon  the 
whole,  his  Honor  was  disposed  to  think  that  the  report, 
given  ex  relatione,  did  overstate  the  doctrine.  Still  it  was 
so  expressly  stated,  that,  if  it  were  necessary  to  come  to 
any  conclusion  against  the  report,  he  should  have  great 
difficulty  in  doing  so.     In  the  present  case,  however,  it 


(a)  The  reporter  is  indebted  to 
Mr.  Wright  for  some  extracts  from 
the  record  in  Newlandv,  Champion, 
which  will  be  found  at  the  end  of 
the  report  of  the  present  ca^e. 

(b)  West.  Ca.temp.  Hardw.  169; 
6  Ves.  749,  cited ;  2  £q.  Ca.  Abr. 
78.  But  in  this  case  the  partner- 
ship was  dissolved  before  the  cause 
of  suit  accrued,  and  the  observations 


of  Lord  Hardwicke  are  general. 
See  also  the  judgment  of  Lord 
Brougham  in  Holland  v.  Prior,  Ca, 
t.  Brough.  426  ;  1  Myl.  &  K.  237. 

(c)  1  Russ.  &  M.  277.  There 
appears  to  have  been  a  general 
charge  of  collusion  in  this  case. 

(d)  2  Keen,  534. 

(/)  2  R.  &  M.  281  n. 
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was  not  necessary  to  come  to  any  conclusion  upon  the         1845. 
general  doctrine.     A  certain  contract  had  been]  entered 
into  between  the  executors  of  Robert  Law  on  the  one 
hand,  and  Samuel  and  the  executors  of  Thomas  on  the 
other,  by  which  the  executors  of  Robert  had  become  the 
purchasers  of  the  interests  of  the  other  partners.     In 
another  suit,  continued  his  Honor,  between  the  vendors 
and  purchasers,  I  have  declared  that  the  vendors  are 
entitled  to  the  benefit  of  that  contract,  against  the  pur- 
chasers personally,  without  any  reference  to  their  cha- 
racter of  executors,  and  without  reference  to  the  question, 
vhether  the  contract  is  sustainable  by  the  executors  against 
those  for  whom  they  are  trustees.     That  suit  does  not  re- 
late to  a  mere  question  of  ordinary  accounts ;  if  it  did,  it 
is  probable  that  the  legatees  would  be  bound  by  it;  but  it 
relates  to  a  matter  of  purchase — a  matter  beyond  the  or- 
dinary powers  of  executors,  but  which  still,  in  my  judg- 
ment, involves  a   settlement  of  accounts.     The  conse- 
quence is,  that  the  executors  of  Robert  are  precluded  from 
suing  Samuel  and  the  executors  of  Thomas  for  an  account. 
That,  however,  leaves  unaffected  the  claims  of  the  lega- 
tees of  Robert.     The  executors  must  be  answerable  to  the 
legatees  for  the  consequences,  if  any,  of  departing  from  the 
general  rule,  which  supposes  their  ability  to  sue  and  be 
sued  in  respect  of  their  testator's  estate.      They,  being 
trustees  for  others,  have  barred  themselves  from  asserting 
their  rights  by  means  of  a  transaction  which  may  be,  as 
far  as  regards  those  others,  of  a  questionable  nature.    I 
think,  on  the  whole,  that  there  are  special  circumstances 
in  this  case,  which  make  it  right,  if  the  legatees  of  Robert 
wish  it,  (whether  usefully  or  not  is  another  question),  to 
retain  in  this  suit  Samuel  and  the  executors  of  Thomas. 
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1748. 
July  8th,  Newland  v.  Champion. 

Billbythesepa*  iJlLL  by  George  Newland  states,  that  Edmund  Newland  bis  brother, 
a^deceasednart-  ^^^^  ^^^ George  Champion,  were  co-partners,  under  articles  dated  20th 
ner,  sustained,  December,  1734 ;  that  they  had  raised  a  stock  of  £16,000,  and  mutually 
under  the  cir-  agreed,  that,  after  the  24th  December,  1734,  they  were  to  become  equal 
tibecase ^tundnst  P*^**®"  ^"^'  fourteen  years,  to  share  gains  and  losses  equally.  Once  a 
the  represent-  year  to  make  a  reckoning.  If  either  party  die  during  the  fourteen  years, 
ativc  of  the  de-  no  advantage  of  survivorship,  except  that  the  house  where  the  business 
jointlv  with  ^c  ^^  carried  on  should  belong  to  the  survivor ;  in  case  of  the  death  of  either 
surviving  part-  of  the  co-partners  during  the  co-partnership,  the  survivors  to  pay  the  execu- 
^^^'  tors  or  administrators  of  the  deceased  a  moiety  or  equal  share  of  the  stock, 

&c.  Times  of  payment  stated.    All  debts  of  the  partnership  first  to  be  paid, 
and  all  debts  to  be  called  in.    Debts  to  be  vested  in  the  survivor.   Refers 
to  the  deed.  That  Newland,  having  occasion  for  £1000,  applied  to  plain, 
tiff  to  advance  him  that  sum,  which  he  did.  That  Edmund  Newland,  by  hit 
bond,  dated  13th  October,  1737,  became  bound  to  the  plaintiff  in  £2000, 
conditioned  for  the  payment  of  £1000,  on  2nd  November  then  next,  with 
interest  at  £4  per  cent,  per  annum  from  30th  July  then  last.    Tliat,  dur- 
ing the  partnership,  several  accounts  were  made  up  annually.    That,  not 
long  before  the  death  of  Edmund  Newland,  an  account  was  taken  to  the 
1st  January,  1735,  in  which  account  the  wines  only  amounted  to  £19,023. 
That  Edmund  Newland  was  a  creditor  on  the  partnership  for  1892/.  7«.  Id, 
That  the  net  profits  amounted  to  £6000.  That  a  memorandum,  dated  30th 
April,   1736,  approving  the  account,  was  signed.    The  account  is  set 
forth  by  way  of  schedule  to  the  bill,  by  which  Edmund  Newland 's  stock 
was  of  the  value  of  £1080,  exclusive  of  the  said  sum  of  1892/.  7«.  \d. 
That  Edmund  Newland  died  in  January,  1737,  intestate,  "whereupon 
the  said  Sir  George  Champion  procured  letters  of  administration  of  all 
and  singular  the  goods,  chattels,  and  personal  estate  whatsoever,  to  be 
granted  to  Barbara  Newland,  daughter  of  the  said  Sir  George  Champion, 
who  was  the  widow  of  the  said  Edmund  Newland ;  but  your  orator 
charges,  the  truth  is,  that  he  the  said  Sir  George  Champion  possessed 
himself  of  all  and  singular  the  personal  estate  of  the  said  Edmund  New- 
land,  deceased,  and  of  all  his  books,  papers,  accounts,  and  securities  for 
money,  and  only  paid  or  allowed  to  the  said  Barbara  Newland  some 
small  sum  or  sums  of  money  for  and  towards  the  maintenance  of  herself 
and  three  children,  which  the  said  Edmund  Newland  left  by  the  said  Bar- 
bara Newland.    And  your  orator  further  sheweth,  that,  there  being  due 
to  your  orator,  at  the  time  of  the  death  of  the  said  Edmund  Newland, 
the  principal  sum  of  £1000,  with  all  interest  for  the  same,  your  orator 
applied  to  the  said  Barbara  Newland,  as  administratrix  of  her  said  late 
husband,  deceased,  for  payment  of  the  said  bond,  whereupon  the  said 
Barbara  Newland  informed  your  orator,  that  the  whole  estate  of  her  late 
husband  was,  at  the  time  of  his  death,  and  then  continued,  employed  in 
the  said  joint  trade  and  co-partnership  with  the  said  Sir  Geoige  Cham- 
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pum,  and  therefore  she  was  not  ahle  to  give  any  account  thereof,  hut  re- 
fused your  orator  to  her  father,  the  said  Sir  George  Champion,  for  such 
account,  and  for  satisfaction  of  your  orator's  said  deht ;  and,  on  your  ora- 
tor's application  to  the  said  Sir  George  Champion  for  payment  of  your 
orator's  said  debt  so  due  as  aforesaid,  the  said  Sir  George  Champion  an- 
svered  your  orator,  that  he  need  not  be  under  any  apprehensions  concerning 
die  payment  thereof,  for  that  the  said  Edmund  Newland  had  died  possessed 
of  a  very  plentiful  estate,  and  that  the  demands  upon  it  were  very  incon- 
siderable, and  at  the  same  time  confirmed  what  the  said  Barbara  New- 
land had  alleged ;  that  is  to  say,  that  all  his  the  said  Edmund  Newland's 
estate  was  then  employed  in  the  said  joint  trade,  and  that  it  had  been 
flipulated  by  the  articles  of  co-partnership,  that  the  same  should  be  paid 
out  in  instalments.     And  the  said  Sir  George  Champion,  in  order  to 
iadnee  your  orator  the  more  effectually  to  rely  on  what  he  then  informed 
him,  produced  to  your  orator  an  account,  which  he  affirmed  to  be  a  true 
ooe^  whereby  it  appeared  that  the  share  of  the  said  Edmund  Newland  in 
the  mid  Joint  stock  amounted  to  £10,500."    States  applications  for  the 
debt,  which  proved  ineffectual;  and  plaintiff,  for  the  more  speedy  reco- 
ftrj  thenoif  in  Hilary  Term,  1742,  brought  an  action  at  law  against 
said  Barbara  Newland,  as  administratrix  of  her  late  husband,  deceased, 
to  which  the  said  Barbara  Newland,  to  plaintiff's  great  surprise,  but  by 
direction  of  the  said  Sir  George  Champion,  and  by  the  advice  and  pro- 
curement of  his  own  attorney,  who  was  employed  by  the  said  Sir  George 
Champion,  and  not  by  the  said  Barbara  Newland,  pleaded,  that  she  had 
folly  administered  the  assets  of  the  said  Edmund  Newland,  deceased, 
much  more  than  sufficient  to  answer  all  demands  on  his  estate.    But 
plaintiff  charges,  as  the  truth  is,  that  the  said  Barbara  Newland  was  then 
quite  ignorant  of  the  affairs  and  estate  of  her  said  late  husband  Edmund 
Newland,  and  she  was  prevailed  upon  by  the  said  Sir  George  Champion 
to  permit  the  said  plea  to  be  put  in  to  plaintiffs  said  declaration ;  and 
sndi  plea  was  actually  put  in  or  filed  in  the  said  court  by  the  attorney 
coQcemed  for  him  the  said  Sir  George  Champion;  and  the  said  Barbara 
Newland  did  not  employ  any  person  or  persons  to  advise  her  in  that 
respect,  which  the  said  Sir  George  Champion  well  knows.     And  plaintiff 
has  often,  since  the  time  of  bringing  his  said  action  and  the  said  Barbara 
Newland  putting  in  such  plea  as  aforesaid,  applied  to  the  said  Barbara 
Newland  and  Sir  George  Champion  for  satisfaction  of  his  said  debt,  or 
for  an  account  of  the  estate  and  effects  of  the  said  Edmund  Newland  de- 
ceased, and  a  discovery  of  how  and  in  what  manner  the  same  have  been 
disposed  of.     But  plaintiff  charges  that  the  said  Barbara  Newland  and 
Sir  George  Champion,  combining,  &c.,  refuse  to  settle  any  account  with 
plaintiff  pretending  that  Edmund  Newland  was  never  indebted,  or,  if  he 
wss,  that  the  same  was  paid;  that  he  never  entered  into  the  bond,  or  if 
be  did,  that  it  was  paid  off.    And  Sir  George  Champion  pretends,  that 
be  has  fully  accounted  with  Barbara  Newland.  And  the  plaintiff  charges, 
that,  in  case  any  account  was  made  up,  it  was  fraudulent  and  colourable, 
aod  so  made  up  to  deprive  plaintiff  of  his  just  debt.    That  the  said  Sir 


1748. 
Nbwland 

V, 

Champion. 


48 


CASES    IN    CHANCERY. 


1748. 


Newlakd 

V. 

Champion. 


George  Champion  has  more  than  sufficient  in  Iiis  hands  &c.  Charges 
that  Sir  George  Champion,  by  an  answer  put  in  to  a  bill  exhibited  against 
him  by  the  said  Barbara  Newland,  in  the  second  schedule,  admitted  that 
the  partnership  stock  belonging  to  the  said  Edmund  Newland  and  Sir 
George  Champion,  in  the  vaults  in  Clement's-lane,  and  at  Bromley,  in 
Kent,  amounted  to  4497/.  15«.y  and  that  the  debts  due  to  the  partnership 
amounted  to  10,161/.  7s,  lO^d.  That  the  stock  had  been  sold  at  a  much 
greater  sum  than  it  was  valued  at.  That  the  said  Sir  George  Cham- 
pion pretended  that  the  said  Edmund  Newland  was  indebted  to  him 
in  a  promissory  note  in  £3897;  that  the  note  was  dated  24th  June, 
1735 ;  and  he  pretended  that  the  said  Barbara  Newland  had  paid  him  in 
discharge  thereof  4002/.  12^.  And  the  better  to  colour  the  transaction, 
he  gave  her  a  receipt,  dated  17th  January,  1 738,  as  administratrix,  for 
that  sum,  as  due  on  the  said  note.  Charges  that  no  money  was  paid  to 
the  said  Sir  George  Champion,  and  that  the  said  Barbara  Newland  had 
not  in  her  power  any  part  of  the  said  Edmund  Newland's  estate.  Plain- 
tiff claims  priority  for  his  bond-debt  over  the  note  and  simple  contract- 
debts,  and  charges  that  nothing  was  due  to  Champion  on  his  note.  That 
the  receipt  was  not  given  at  the  time  it  bears  date,  nor  till  long  after. 
Charges  that  Evan  Thomas,  at  Bath,  was  agent  to  the  partners,  and  had 
on  their  account,  a  large  stock  of  wines  to  sell,  which  he  did,  and  paid  Sir 
George  Champion,  since  the  death  of  Edmund  Newland.  Charges  that, 
by  the  schedule  to  the  said  Sir  George  Champion's  answer,  the  bad  debts 
contracted  at  Bath  are  made  to  amount  to  1244/.  1«.  9d,  Charges  that 
the  debts  were  good  and  operate  debts.  That  Sir  George  Champion  has, 
since  he  put  in  his  answer,  received  them.  That  Evan  Thomas  has 
entered  into  a  bond  to  pay  to  Sir  George  Champion  £1200,  or  some 
other  sum  due  to  the  partnership.  And  that  Sir  Geoige  Champion  has  a 
large  sum  of  money  in  hand  belonging  to  the  said  Edmund  Newland's 
estate;  and  that  he  threatened  to  account  with  said  Barbara  Newland  for 
all  the  personal  estate  of  Edmund  Newland  in  his  hands.  Charges  that 
the  said  Barbara  Newland  is  in  very  necessitous  circumstances,  and,  if  the 
personal  estate  were  paid  to  her,  plaintiff  would  be  in  great  danger  of 
losing  the  whole  of  his  demand.  Prayer  : — '^  And  that  the  said  Sir 
George  Champion  may  account  with  your  orator  for  the  stock  in  trade 
belonging  to  the  said  Edmund  Newland,  and  the  profits  arising  there- 
from, from  the  said  1st  day  of  January,  1735,  as  also  for  the  other  per- 
sonal estate  of  the  said  Edmund  Newland  come  to  his  hands,  custody,  or 
possession;  and  that  the  said  Barbara  Newland  may  be  decreed  to  pay 
unto  your  orator  what  shall  appear  due  on  said  bond;  and,  in  case  the 
personal  estate  of  the  said  Edmund  Newland  come  to  her  hands  be  defi- 
cient for  that  purpose,  that  then  the  said  Sir  Geoige  Champion  may  be 
decreed  to  pay  the  same  out  of  such  part  of  the  personal  estate  of  the 
■aid  Edmund  Newland  come  to  his  hands,  custody,  or  possession.  And 
that  he  may  be  enjoined  from  paying  any  more  of  the  personal  estate 
of  the  said  Edmund  Newland  unto  the  said  Barbara  Newland,  until 
such  time  as  your  orator  shall  have  been  paid  and  satisfied  what  shall 
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ippear  to  be  dae  and  owing  unto  him  on  the  said  bond.  And  that 
your  orator  may  be  otherwise  relieved,  according  to  equity  and  good 
eoQscience.     May  it  please,'*  &c. 

First  answer  of  Sir  George  Champion,  May  6,  1747,  admits  articles  of 

€o>partner8bip.     BeKeves  that  Edmund  Newland  might  have  executed 

such  bond.     Admits  Newland *s  death  intestate  and  administration  to 

Barbara  Newland,  but  denies  contrivance  on  his  part     Admits  that  he 

ponessed  himself  of  the  personal  estate  of  Edmund  Newland,  but  sa3rSy 

that  be  fiurly  accounted  with  Barbara  Newland  for  the  same,  and  to  his 

own  loss,  and    paid   more   than  her  husband's  share.     That  Barbara 

Newland  notwithstanding  has  brought  a  bill  in  adverse  manner  against 

him  for  a  discovery  of  her  husband's  estate,  and  the  amount  thereof,  to 

wludk  bill  this  defendant  put  in  his  answer,  and  the  cause  was  then  at 

wne.    And  be  believed  that  there  was  a  great  intimacy  and  friendship 

preserved  between  the  said  complainant  and  the  said  Barbara  Newland, 

and  that  he  was  very  well  acquainted  with  such  proceedings  so  had 

^ahut  dm  defendant,  and  he  hoped  he  was  not  to  be  harassed  by  two 

mats  for  one  and  the  same  matter ;  and  that  the  complainant's  proper 

mnedy,  if  he  had  any  cause  of  complaint,  was  against  the  said  Barbara 

Newland  only.     Denies  combination,  &c. 

Second  answer  of  Sir  George  Champion,  August  21,  1747,  admits  the 
stock  of  wine  to  be  worth  £19,023.    That  Edmund  Newland  was  a  cre- 
ditor of  the  estate  for  1892/.  7«.  Id,,  but  that  before  his  death  he  received 
the  same  sum  of  1892/.  7«.  Id,,  and  was  not  a  creditor  for  any  sum  at 
the  time  of  his  death,  but  was  really  a  debtor,  and  owed  the  partnership 
247/.  12«.  lOd,    And  it  appeared  by  the  account  that  the  profit  to  the  1st 
January,  1737,  amomited  to  £5000,  supposing  the  debts  due  to  the  part- 
Bership  were  good,  many  of  which  were  then  known  to  be  dubious,  and 
afterwards  proved  bad.     Admits  a  memorandum  at  the  foot  of  the  sche- 
dtde ;  and  that  it  appears  by  it  that  Edmund  Newland's  share  of  the 
stoek  on  the  1st  January,  1735,  was  £10,500,  exclusive  of  the  said 
1892/.  7'*  !</•    That,  on  Edmund  Newland's  death,  he  possessed  himself 
of  the  partnership  estate,  which  he  accounted  for  to  Barbara  Newland, 
kis  administratrix.    Denies  that  he  ever  possessed  himself  of  any  part  of 
the  separate  estate  of  Edmund  Newland,  except  a  memorandum-book, 
which  was  left  with  Mr.  Bennett,  a  Master,  by  order  of  the  court.     Has 
been  informed  that  Barbara  Newland  possessed  herself  of  the  other  parts 
of  the  intestate's  estate.    That,  before  exhibiting  the  bill,  he  accounted 
vith  Barbara  Newland,  and  paid  her  more  than  Edmund  Newland's 
ihare  of  the  partnership  estate.    That  he  was  a  stranger  to  what  was 
pretended  to  be  due  to  the  said  complainant,  and  to  what  passed  between 
inm  and  Barbara  Newland,  and  has  heard  nothing  relating  thereto  but 
what  is  stated  in  the  bill.    Denies  applications  and  what  is  alleged  as 
to  promises  by  the  defendant  to  the  plaintifi*.    Admits  applications,  and 
alleges  that  he  shewed  plaintifi*  the  books  of  account  of  partnership. 
Does  not  remember  any  assurance  on  his  part  as  alleged  in  the  bill.  Has 
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heard  of  the  action  mentioned  in  the  hill,  and  laya  that  Barbara  Newland 
employed  Mr.  Rohert  Henshaw  as  her  attorney,  to  advise  her  who 
might  file  such  plea  as  in  the  hill  is  mentioned  ;  hut  denies  that  he,  this 
defendant^  ever  advised  her  to  plead  such  plea,  or  that  this  defendant's 
attorney  was  employed  by  him  for  that  purpose.  Denies  making  up  any 
account  of  the  partnership  with  Barbara  Newland.  Denies  that  he  pos- 
sessed personal  estate  of  Edmund  Newland  sufficient  to  discharge  the 
plaintiff's  pretended  debt.  Says  that  Barbara  Newland,  as  administra- 
trix, with  the  plaintiff's  privity,  has,  he  believed,  filed  her  bill  for  dis- 
covery, 8ic,  against  this  defendant.  That,  in  his  answer  to  that  bill,  he 
made  the  admissions  alleged  in  this  bill.  "  Saith  that  he  cannot  set 
forth  the  price  the  same  (the  wines)  have  been  sold  and  disposed  of  by 
him,  the  same  having  been  from  time  to  time  for  the  most  part  sold  and 
disposed  of  by  this  defendant,  with  other  wines  of  this  defendant,  and 
without  any  account  taken  to  discriminate  or  distinguish  the  same." 
That  there  were  other  wines  at  Bath  and  Bristol,  of  which  he  has  set 
forth  an  account  in  his  answer  to  Barbara  Newland* s  bill,  and  he  refers 
to  it.  Says  that  he  is  advised  that  complainant  has  no  right  to  call  on 
him  to  account  for  money  he  has  received  on  account  of  the  partnership 
estate;  yet,  for  the  complainant's  satisfaction,  he  refers  him  to  the  sche- 
dules annexed  to  this  defendant's  answer  to  the  bill  of  complaint  of  the 
said  Barbara  Newland.  Admits  receipts  of  money  since  he  put  in  his 
answer  to  Barbara  Newland's  bill.  States  that  Edmund  Newland  was,  at 
his  death,  indebted  to  him  on  his  note  in  £3397,  which  he  lent  to  Ed- 
mund Newland  on  his  separate  account.  Saith  that,  by  the  articles  of 
co-partnership,  in  case  of  the  death  of  either  partner,  the  survivor  should 
first  retain  out  of  the  partnership  estate  the  sums  due  to  him  from  the  de- 
ceased partner;  and  insists  that  he  had  a  right  to  retain  his  debt,  which 
the  administratrix  had  not  paid;  but  she  consented  to  allow  and  satisfy 
the  amount  out  of  fldmund  Newland's  share  in  his  hands  4,200/.  12«., 
for  the  principal  of  his  debt  on  the  said  note,  and  thereon  he  gave  her  the 
receipt  in  the  bill  mentioned,  which  was  given  some  time  (but  how  long 
he  does  not  remember)  after  the  same  bears  date,  and  was  antedated  only 
agreeably  to  the  time  the  said  Barbara  Newland  allowed  this  defendant 
interest  on  the  said  note,  and  positively  denies  that  it  was  done  for  the 
reason  in  the  bill  mentioned.  Says  that  he  received  no  money  when  the 
receipt  was  given.  Sa3rs  that  he  was  a  partner  in  the  partnership  stock 
for  6179/.  48,  2d,  over  and  above  the  money  then  due  to  him  from  the 
said  Edmund  Newland  on  the  said  note,  which  he  has  been  since  paid 
out  of  the  partnership  effects.  That  he  had  received  money  for  a  divi- 
dend as  assignee  of  the  estate  of  James  Durham,  a  bankrupt.  Denies 
that  he  has  in  his  hands,  custody,  or  power  any  money  belonging  to  Ed- 
mund Newland's  estate;  but  says  that  he  has  greatly  overpaid  Barbara 
Newland  in  respect  of  her  share  in  the  partnership  estate.  Denies  com- 
bination, &c. 
Barbara  Newland's  answer,  November  18,  1747,  admits  Edmund 
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Newland't  co-partnenhip  with  Sir  Ge<Hrge  Champioo  her  father,  in  equal 
moieties,  with  a  considerahle  stock.    That  she  has  heard,  and  helieves, 
that  the  slock  in  trade  brought  into  partnership  was  £16,000.    Admits 
the  articles  of  partnership^  and  refers  to  them.     Believes  Edmund 
Xewland  borrowed  i01OOO  of  plaintiff,  and  entered  into  the  bond  in 
the  bill  menttODedY  and  refers  to  the  bond.    That  he  died  intestate,  and 
thai  letters  of  administration  of  his  estate  were  granted  to  her,  but  she 
cannot  amy  what  is  now  due  on  the  bond.     Has  heard  that  only  one 
account  was   ever  settled  between  Edmund  Newland  and  Sir  George 
Champion,  which  was  the  amount  from  Christmas,  1734,  to  Christmas, 
1735,  and  on  the  adjusting  of  which  account  the  partnership  stock  was  set- 
tled at  iC21,000;  but  she  says  that  Sir  G.  Champion  has  not  yet  accounted 
with  her  touching  the  same.    But  she  says,  that  the  said  Sir  George 
CbampioiQ  did,  some  years  ago,  promise  her  that  he  would  come  to  an 
accoontwiihher;  but,  he  not  having  done  so,  she  has  preferred  her  bill 
against  him  in  this  court  to  compel  him  to  such  an  account.     Admits  an 
acfifoD  j^amst  ber  as  administratrix,  and  that  she  pleaded  thereto  that 
the  bad  folly  administered  the  assets  of  her  said  husband,  and  refers  to 
tie  pleadings  in  the  action.     Saith  that  she  cannot  admit  assets  of  her 
late  ho^iand's  estate  to  answer  the  demand  set  up  by  the  plaintiff;  but 
she  doea  not  know,  and  cannot  let  forth  or  form  any  belief,  what  the 
of  her  said  late  husband  will  amount  to,  till  the  said  account  of  the 
Sir  George  Champion  shall  be  settled.    Denies  the  alleged  pretences, 
otherwise  than  according  to,  and  consistent  with,  her  answer. 


1748. 
Newland 

V, 

Champion. 


Decree,  July  8,  1748. — Let  it  be  referred  to  the  Master  to  take  an 
account  of  all  dealings  and  transactions  between  the  defendant  Sir  George 
Champion  and  Edmund  Newland  the  intestate,  in  partnership,  from  the 
foot  of  the  account,  or  rest,  dated  the  30th  April,  1736,  according  to  the 
terms  of  the  articles  of  co-partnership,  dated  the  20th  December,  1734, 
in  the  taking  which  account  the  Master  is  to  make  unto  all  parties  all 
jost  allowances.  And  let  what  shall  appear  to  be  coming  on  the  balance 
of  the  account  of  the  said  partnership  estate  be  divided  into  equal  moieties, 
whereof  one  is  to  be  considered  as  the  share  of  the  defendant  Sir  George 
Champion,  and  the  other  as  the  share  of  the  plaintiff  Mrs.  Newland,  as 
administratrix  of  her  husband;  and  let  the  same  be  paid  to  her  by  the 
defendant  Sir  George  Champion,  and  be  carried  to  the  account  of  the 
personal  estate  of  her  husband  as  hereinafter  directed.  And  as  between 
George  Newland,  the  plaintiff  in  the  second  cause,  and  the  defendant 
Mrs.  Newland,  the  administratriz,  let  the  Master  take  an  account  of  what 
is  due  to  the  plaintiff  George  Newland  for  the  principal  and  interest  due 
€B  his  bond  in  the  pleadings  mentioned.  And  let  what  shall  be  found 
doe  to  the  plaintiff  George  Newland,  for  such  principal  and  interest,  be 
paid  to  him  out  of  the  assets  of  the  intestate  Edmund  Newland,  in  a 
coarse  of  administration.  And,  if  the  defendant  Mrs.  Newland  shall  not 
admit  asseta,  then  the  said  defendant  Mrs.  Newland,  the  administratrix, 
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18  to  come  to  an  account  before  the  said  Master  for  the  personal  estate  of 
the  said  intestate  Edmund  Newland  come  to  her  hands,  or  to  the  hands 
of  any  other  person  for  her  u^,  or  by  her  order,  wherein  the  Master  is  to 
make  all  just  allowances.  And,  for  the  better  taking  the  aforesaid 
accounts,  all  parties  are  to  be  examined  upon  interrogatories,  and  produce 
all  books,  papers,  and  writings  in  their  custody  or  power  relating  thereto, 
upon  oath  before  the  said  Master,  as  the  said  Master  shall  direct;  and  re- 
serve the  consideration  of  the  costs  of  these  suits  until  after  the  said 
Master  shall  have  made  his  report;  and  any  of  the  parties  are  to  be  at 
liberty  to  apply  to  the  court  as  occasion  shall  require. 


1845. 
April  Uth. 

Trustees  of  a 
term  for  raising 
portions  under 
a  marriage  set- 
tlement held 
to  be  necessary 
parties  to  a 
bill  for  appoint- 
ing new  tms- 
teesin  the 
room  of  the  trus- 
tees for  pre- 
serving contin- 
gent remain- 
ders, with  a 
power  of  sale 
and  exchange. 


Ellison  v.  Cookson. 


JL  HE  object  of  the  bill  was  to  have  new  trustees  appoint- 
ed under  a  marriage  settlement,  in  the  room  of  the  heir-at- 
law  of  the  survivor  of  two  persons  who  were  trustees  for 
preserving  contingent  remainders  in  the  lands  comprised 
in  the  settlement ;  such  trustees  having  the  usual  powers  of 
sale  and  exchange,  and  incident  thereto,  the  usual  powers 
of  revocation  of  the  old  uses,  and  limitation  of  new  uses. 

Antecedent  to  the  estate  of  these  trustees,  and  to  the 
life  estate  preceding  it,  was  a  limitation  of  a  term  of  years 
to  other  trustees,  in  trust  to  raise  portions. 

The  interests  of  the  portionists  under  the  term,  who 
were  numerous,  bad  been  in  several  instances  made  the 
subject  of  settlement. 

The  cause  now  came  on  for  hearing. 

Mr.  Kenyan  Parker,  and  Mr.  F.  Whitmarsh,  appeared 
for  the  plaintiffs. 

Mr.  De  Gex,  for  the  heir-at-law  of  the  survivor  of  the 
trustees  for  preserving  contingent  remainders,  submitted 
to  the  Court,  whether  the  trustees  of  the  term  and  the 
portionists,  or  either,  and  which  of  them,  ought  to  be 
made  parties  to  the  suit. 
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The  Vice-chancellor,  after  some  consideration,  was  of        1845. 
opinion^  that  the  trustees  of  the  term  should  be  parties,      eJ^ison 
but  that  the  portionists  were  not  indispensable  parties.  <'• 

COOKSON. 

The   bill   was  amended  accordingly,  and  a  decree  was 
made  according  to  the  prayer. 


Grace  v.  Terrinoton.  ^p^u  isth. 

AXS  CAPPER  having,  under  the  will  of  her  father,  power  Appointees  of  a 
to  appoint  his  residuary  personal  estate  amongst  persons  of  particTto  the** 
her  own  blood  and  kindred,  made  her  will,  and  thereby  ■'?*!  ?'."^* , 

'  ^  '  •'    ministenng  the 

appointed  various  sums,  forming  part  of  the  residue,  to  ^n<d,  are  not 

«    •       1  (I*  «     ^*  ^     *       CTititlecif  &U' 

numerous  legatees  named  in  her  will,  and  directed  the  veneiytothe 
trustees  of  her  father's  will  to  transfer  such  part  of  the  re-  J^)  to^p^ 
sidue  as  was  not  wanted  for  the  payment  of  the  legacies  to  ^J  counsel  on 

^  ^  °  the  hearing  of 

the  children  of  Benjamin  Hanson.  the  cause  for 

The  bill  was  filed  by  the  trustees  of  the  father's  will  for  tiona,  for  the 
the  purpose  of  haying  the  proper  accounts  taken,  and  the  ciaimkSr^Lir 
rights  of  all  parties  declared  (a).  costs  of  proving 

— n  •  1  1  11  Ml  nT»-»      *^®"'  t^tlc  in 

The  appointees  other  than  the  children  of  Benjamm  the  Master's 
Hanson  were  not  made  parties  to  the  suit.  ought,*  witiTa 

The  cause  now  came  on  for  hearing  for  further  direc-  ^*®7  ^  ^^^^^ 

°  such  costs,  to 

tions.  present  a  peti- 

tion. 

Mr.  Cooke,  for  the  appointees,  other  than  the  children 
of  Benjamin  Hanson,  asked  that  the  costs  of  making  out 
their  title  in  the  Master^s  office  might  be  paid  out  of  the 
general  fund. 

Mr.  Teedy  Mr.  Kenyon  Parker,  and  Mr.  E.  F.  Smith,  for 

(a)  See  ante,  Vol.  1,  p.  3. 
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1845.         some  of  the  parties  to  the  snit^  contended^  that  Cooke  had 
Grace  ^      ^^  right  to  be  heard ;  his  clients  not  being  parties  to  the 
^-  suit^  and  not  having  presented  a  petition. 

Mr.  Cooke  cited  Hutchinson  v.  Freeman  (a)  and  Shuttle- 
worth  V.  Howarth  (Jb), 


The  Yice-Chancellor  said^  that^  assuming  those  cases 
to  be  like  the  present^  it  did  not  appear  from  them  that 
any  objection  had  been  made  on  the  ground  that  the 
counsel  who  applied  for  the  costs  of  the  legatees^  not 
parties  to  the  suit,  ought  not  to  be  heard.  His  Honor 
therefore  declined  hearing  Mr.  Coohe?$  argument,  but  di- 
rected the  cause  to  stand  over^  with  liberty  to  the  absent 
appointees  to  present  a  petition. 

(a)  4  Myl.  &  Cr.  490.  (*)  Id.  492. 


April  24^,  Newenham  V.  Pemberton. 

Service  of  tn*-  Mr.  PRENDERGAST  moved,  on  the  part  of  the  plaintiff, 

and  answer  for  leave  to  enter  an  appearance  for  the  defendant  William 

pu^^'^vi^or  Burton  Newenham,  under  the  8th  of  the  Orders  of  August, 

of  the  house  of  \  g41  ^ 
correction  in 

Cold  Bath  It  appeared,  from  the  aflSda\dts  of  the  plaintiff's  solicitor 

under  the  cir-  ^^^  bis  clcrk,  that,  the  defendant  being  a  prisoner  in  the 

ofThf(^to  H^^^^  ^^  Correction  at  Cold  Bath  Fields,  under  a  criminal 

be  good  service  sentence,  the  clerk  attended  at  the  prison  for  the   pur- 

on  a  defendant  a 

prisoner  there, 

so  as  to  found 

an  application  for  leave  to  enter  an  appearance  for  the  defendant  under  the  8th  of  the  Orders  of 

August,  1841. 
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pose  of  serving  him  with  a  subpoena  to  appear  and  answer         1845. 
the  biD,  but  that  he  was  refused  admission  to  the  prisoner     newenham 
both  by  the  deputy  governor  of  the  gaol  and  the  visiting  ^' 

magistrates.     That  the  deponents  then  attempted  to  serve 
the  defendant's  solicitors  with   the  subposna,  when  they 
were  distinctly  informed  by  the  solicitors'  clerk  that  they 
would  enter  no  appearance  for  himJ    That  the  deponent^ 
the  plaintiff's  solicitor^  then  called  at  the  House  of  Correc- 
tion and  made  a  similar  application  to  that  which  had  been 
made  by  his  derk^  but  without  success.     That  the  deponent 
then  requested  the  deputy  governor  to  accept  subpoena  for 
the  pnsoner,  but  that  he  refused  to  do  so.     That  the  de- 
fonent  then,  tendered  to  the  deputy  governor  a  copy  of  the 
ndpcena,  and^  upon  his  declining  to  take  it,  dropped  it  be- 
fore him^  and  at  the  same  time  produced  to  him  the  ori- 
ginal subpoena,  explaining  to  him  the  nature  and  purport 
of  it.     That  notice  was  then  given  to  the  defendant's  so- 
licitors of  the  plaintiff's  intention  to  compel  an  appear- 
ance  if  none  were  entered ;  and  that  none  had  been 
entered. 

The  Vice-Chancellor  was  of  opinion  that  service  of 
the  subpoena  upon  the  deputy  governor  of  the  gaol^  in  the 
manner  and  under  the  circumstances  before  stated^  was 
good  service ;  and  he  granted  the  application. 
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1845. 


An  injanction      X  HE  plaintiff,  who  had  been  an  assistant  commissary-ge- 

cannot  be  bus-  * 


Jpril26th.  SERVICE    V.   CaSTANEDA. 

T] 

taiDed  against  neral  of  the  British  Auxiliary  Legion  in  Spain^  hdd  received 
foreign  govern-  &  Certificate  from  the  commissioners  for  adjusting  the  claims 
btSiij^  k^  of  that  corps,  entitling  him  to  the  sura  of  598/.  13*.  4rf.,  to 
country  is  only    be  paid  to  him  bv  the  Spanish  government.     The  certifi- 

that  of  settling  ^  J  ir  ti 

certain  claims     cate  purported  to  be  transferable  by  endorsement,  at  the 

foreign  govern-  ^^  of  the  party  interested. 

mcnt,  and  Under  this  certificate  the  plaintiff  received  instalments 

whose  acts  in  *^ 

that  capacity      to  the  amount  of  299/.  6*.  8d,,  but,  being  in  want  of  more 

are  done  entire-  _  ^..^       i  ,^^i  ^  -n-i-i* 

ly  under  the       mouev,  endorsed  it  in  October,  1841,  to  George  Field,  m 

r^illf^f    consideration  of  £180. 

the  foreign  The  Spanish  government  having  afterwards  agreed  to 

in  this  country,   allow  to  the  British  Legion  compensation  for  the  delay  in 

payment  of  the  instalments  at  the  rate  of  £5  per  cent. 
upon  the  whole  sum  due  to  each  individual,  notice  to  that 
effect  was  given  in  the  newspapers  in  March,  1845.  It  was, 
in  the  first  instance,  stated,  that  payment  of  the  compensa- 
tion would  be  made  to  the  original  holders  of  the  certifi- 
cates ;  but  it  was  afterwards  stated  that  it  would  be  made 
to  the  original  holders,  or  to  the  bond  fide  purchasers  of  the 
certificates. 

The  bill  was  filed  against  Miguel  Castaneda,  the  agent 
for  the  Spanish  government  for  discharging  the  claims  of 
the  Legion,  and  George  Field ;  and  it  prayed  a  declaration, 
that  the  plaintiff's  compensation  was  not  included  in  the 
sale  to  Field,  and  the  delivery  up  of  the  certificate;  and 
that,  in  the  meantime.  Field  might  be  restrained  by  in- 
junction from  receiving,  and  Castaneda  from  paying  to 
Field  such  compensation,  or  any  part  thereof. 

An  injunction  ea:  parte  having  been  obtained  against 
both  defendants,  the  defendant  Castaneda  now  moved 
that  it  might,  as  to  him,  be  dissolved. 

The  defendant,  by  his  affidavit  in  support  of  the  motion^ 
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stated,  that  he  was  the  agent  of  the  Queen  of  Spain^s  go-         1845. 
yeniment  for  the  discharge  of  certain  claims  upon  that  go-       service 
Ternment,  arising  out  of  the  services  of  the  British  Auxiliary  «. 

Legion^  and  that  he  was  engaged  m  no  other  profession^ 
business^  or  capacity  in  this  country  whatever.  That^  as  such 
agent^  he  was  attached  to  the  Spanish  embassy,  and  was  under 
the  control  and  direction  of  her  Catholic  Majesty^s  ambas- 
sador from  the  court  of  Spain  to  this  country;  and  that  he 
had  no  power^  authority,  or  discretion  of  his  own,  in  regard 
to  the  payment  or  application  of  the  ^aid  compensation, 
hut  was  bound  to  act  therein  entirely  in  obedience  to 
the  directions  he  might  from  time  to  time  receive  from 
such  ambassador.     That  he  had  been  informed,  and  be- 
loved, that  he  was  a  public  minister  of  her  Catholic  Ma- 
jesty in  this  country,  within  the  stat.  7  Ann.  c.  12.     He 
then  stated  the  circumstances  under  which  the  compen- 
sation had  been  granted,  and  mentioned  several  communi- 
cations which  had  taken  place  between  the  Spanish  ambas- 
sador and  the  British  Minister  for  Foreign  Affairs  relative 
to  the  question — to  what  parties  the  compensation  was  to 
be  paid. 

Mr.  Wigram  and  Mr.  H.  Stevens,  for  the  motion,  con- 
tended, that  the  affidavit  made  by  Castaneda  brought  the 
case  completely  within  that  of  Hopkins  v.  De  Roheck  (a), 
where  the  Court  said,  that  the  statute  of  Anne  was  only 
explanatory  of  the  law  of  nations,  and  the  words,  ^^  do- 
mestic and  domestic  servant  were  only  put  by  way  of 
example.  The  suit,  therefore,  as  to  him,  was  altogether 
nugatory  under  the  provisions  of  the  statute.  Besides,  he 
was  a  mere  agent,  and,  on  that  ground,  the  bill  was  not 
sustainable  against  him :  Stephens  v.  Badcock  (&). 

The   Vice-ChanceUor,  in  the  course  of  the  foregoing 

(tf)  3  T.  R.  80;  see  3  D.  &  R.  26.  (6)  3  B.  &  Ad.  354. 
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1845.         argument,  observed,  that  by  the  writ  of  injunction  the 
^j^^J^J^      defendant  was  enjoined,  under  the  penalty  of  £ — ,  to  be 


»v  levied  on  his  'Mauds,  goods,  and  chattels/'      How  was 

Castanxda.  .  ■!  1       o 

the  injunction  to  be  enforced  against  an  ambassador? 

Mr.  Heathfield,  for  the  defendant  Field,  said,  that  Cas- 
taneda  had  made  himself  amenable  to  the  Court.  He 
ought  not  to  have  applied  to  dissolve  the  injunction,  but 
to  discharge  the  process :  Duke  of  Brunswick  v.  King  qf 
Hanover  (a).  His  privilege,  therefore,  would  not  protect 
him  from  paying  to  the  defendant  Field  the  costs  of  this 
application. 

Mr.  Russell  and  Mr.  Mackeson,  for  the  plaintiff,  con- 
tended, that  Castaneda,  being,  as  he  represented  himself, 
the  mere  agent  of  the  Spanish  government,  was  not  within 
the  description  of  persons  intended  to  be  privileged  under 
the  statute  of  Anne.  He  had  not  been  sent  or  received  in 
this  country  in  the  character  of  an  ambassador,  nor  was 
he  the  servant  of  any  ambassador. 

The  Vice- Chancellor  (after  referring  to  Viveash  v. 
Becker  {b)). — The  simple  question  now  before  me  is,  whe- 
ther, without  any  reference  to  the  merits  of  the  plaintiff's 
claim,  this  is  a  case  in  which  an  injunction  ought  to 
stand  against  a  gentleman  in  the  position  in  which,  as 
appears  from  his  affidavit,  not  contradicted,  the  defendant 
Senor  Castaneda  is  placed : —  [His  Honor  here  read  the 
first  part  of  the  affidavit]  He  seems,  from  the  terms 
that  he  here  uses,  to  be  in  much  the  same  situation  as 
an  inferior  servant,  who  is  bound  to  take  the  directions  of 
an  upper  servant,  while  both  are  bound  to  take  directions 
from  the  same  mistress.  [His  Honor  here  read  the  rest 
of  the  affidavit  relative  to  the  discussion  between  the  two 

(a)  6  Beav.  1.  (6)  3  Maiu  &  S.  284. 
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ministers.]     There  can  be  no  doubt  that  the  whole  of  this        1845. 
transaction  is  closely  connected  with  a  matter  of  public  dis-      ^    "^""^ 
coasion  between  the  two  governments.     At  the  same  time  <>. 

this  may  be  perfectly  consistent  with  the  plaintiff's  private 
right.     The  question  is  not,  whether  the  right  can  be  en- 
fiirced,  but  as  to  the  manner  of  enforcing  it.    There  may 
be  a  just  right  of  suit,  but  not  in  this  manner,  against 
the  ambassador.     In  the  case  of  a  claim  against  an  am- 
bsssador,  the  party  claiming  may  apply  to  his  own  sove- 
leign  to  do  him  justice,  by  making  representations  to  the 
sof  erogn  whose  ambassador  is  here ;  and  if  the  sovereign 
of  one  coontry  refuse  to  do  justice  to  the  sovereign  of  an- 
other, the  matter  must  be  decided  in  the  only  way  in  which 
questions  between  states  can  be  decided.     Their  courts  for 
rach  a  purpose  are  not  courts  of  ordinary  litigation. 

Without  saying  that  a  contract  cannot  be  enforced  in 
any  case  against  a  foreign  diplomatic  agent  in  the  ordinary 
courts  of  this  country,  it  appears  to  me  that,  if  the  statute 
of  Queen  Anne,  which,  I  agree,  is  only  declaratory  of  the 
common  law,  does  not  apply  to  this  particular  case,  the 
eommon  law  does.     The  8rd  section  provides,  that  '^all 
writs  and  processes  that  shall  at  any  time  hereafter  be 
sued  forth  or  prosecuted,  whereby  the  person  of  any  am- 
bassador, or  other  public  minister  of  any  foreign  prince 
or  state,  authorised  and  received  as  such  by  her  Majesty, 
her  heirs  or  successors,  or  the   domestic,  or  domestic 
servant  of  any  such  ambassador,   or  other  public  mini- 
ster, may  be  arrested  or  imprisoned,  or  his  or  their  goods 
or  chattels  may  be  distrained,  seized,  or  attached,  shall  be 
deemed  and  adjudged  to  be  utterly  null  and  void,  to  all 
intents,  constructions,  and  purposes  whatsoever.^'     The 
injunction  is  entirely  fruitless,  utterly  nugatory,  unless 
obedience  to  it  can  be  enforced  by  arrest  of  the  person 
or  seizure  of  the  property.     Can  the  jurisdiction  of  this 
Court  be  vindicated  in  any  such  manner  against  this 
gentleman  ?  If  he  does  not  strictly  and  literally  bring  him- 


60 


CASES   IN    CHANCERY. 


1845. 


Service 

V. 

Castaneda. 


self  within  the  language  of  the  3rd  section  of  the  statute, 
on  which  I  give  no  opinion,  my  conclusion  upon  the 
language  of  his  affidavit,  not  contradicted,  is^  that  he 
brings  himself  within  a  class  or  description  to  which  the 
law  of  the  country  affords  protection  from  this  particular 
proceeding. 

I  dissolve  the  injunction  against  this  gentleman  (which 
leaves  him  still  a  party  to  the  suit)  without  giving  any  opi- 
nion on  the  merits  of  the  case.  As  to  Field,  the  injunc- 
tion remains. 


Moore  v.  Jervis. 

U  NDER  the  will  of  Josiah  Timmis,  one  moiety  of  his  resi- 
duary personal  estate  was  divisible  between  Hannah  Moimt- 
ford  and  Elizabeth  Timmis,  for  their  respective  lives,  and 
then  between  their  respective  families.     In  this  moiety  was 


the  will,  to  remain  outstanding  on  the  security  of  the  pro- 


jfyril  25th. 
26th. 

T.  being,  under 
a  will,  trustee 
of  £800  for 
two  persons,  in 
moieties,  leaves 
that  sum  oat- 

tbe  ^omiswry  included  a  sum  of  £837,  which  was  allowed  by  Charles 
note  of  J.  The  fimmis,  one  of  the  executors,  and  the  acting  trustee  under 

note  IS  payable  '  ^  o 

to  T.  only, 
and  not  to  T. 

or  order.  In  1839,  T.  becoming  embarrassed,  endorses  the  note  to  his  banker  M.  (who 
is  also  the  banker  of  J.),  as  a  security  for  advances ;  M .  having  no  notice  of  the  trust. 
In  1840,  T.  becomes  beneficially  entitled  to  one  moiety  of  the  j^^OO.  In  1841,  J.  becomes 
a  creditor  of  T.  for  goods  sold,  and  claims  set-off  against  the  note.  On  the  7th  April, 
1842,  J.  has  notice,  through  his  agent,  of  the  indorsement  of  the  note  to  M.  In  July,  1842, 
T.  becomes  bankrupt : — Held^  that,  as  to  the  moiety  of  the  j^OO,  which  is  held  by  T.  in  trust, 
the  trust  must  prevail  against  the  banker's  security;  2ndly,  that  as  to  the  other  moiety,  the 
set-off  of  J.  must  prevail  against  the  banker's  security  up  to  tiie  7th  April,  1842 ;  Srdly,  that, 
subject  to  the  trust,  and  the  set-off,  M.  has  a  lien  on  the  monies  of  J.  in  his  hands,  which 
will  operate  pro  tanto  in  discharge  of  the  debt  secured  by  the  promissory  note,  and  so  assigned 
toM. 

A  landowner  employs  an  agent  to  act  for  him  generally  in  his  money  matters,  draw  cheques 
on  his  bankers,  &c.  The  person  so  employed,  being  directed  by  his  principal  to  pay  a  certain 
debt  on  the  next  rent-day,  g^ves  notice  to  the  creditor  that  the  debt  will  be  paid  at  that  time : 
— Semble,  That  this  direction  and  notice,  even  with  the  additional  promise  by  the  agent  that 
the  debt  shall  be  paid  out  of  the  rentSf  give  the  creditor  no  specific  lien  on  the  rents. 

A  debtor  who,  for  money  advanced,  had  given  to  his  creditor  his  promissory  note,  and,  as  a 
collateral  security,  had  deposited  with  him  a  policy  of  assurance,  and  who  had,  on  the  other 
hand,  a  right  of  set-off  in  respect  of  goods  sold,  applied  to  the  creditor  to  have  the  policy  deli- 
vered up,  for  a  purpose  unconnected  with  the  debt,  and  replaced  by  another  security.  The 
policy  was  accordingly  delivered  up :  ^Heldf  that  the  debtor's  right  of  set-off  was  not  thereby 
displaced. 
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missory  note  of  the  defendant^  Swinfen  Jervis^  with  the         1845. 
collateral  security  of  a  policy  of  assiirance  on  his  life,  to 
the  amount  of  j£1000;  Timmis  paying  interest  on  the  note 
to  the  parties  entitled  to  it  under  the  will. 

The  promissory  note  bore  date  the  26th  March^  1836i 
and^  by  it^  the  defendant,  Jervis,  promised  to  pay  to 
Charles  Timmis,  (not  using  the  words  '^  or  his  order'^), 
three  months  after  demand  or  notice  for  that  purpose,  the 
som  of  £837^  with  interest^  at  the  rate  of  4/.  10».  per  cent. 
per  wmum. 

The  plaintiff  was  the  banker  both  of  Timmis  and  Jervis. 

Blaxr  was  the  solicitor  and  steward  of  the  defendant,  Jervis; 

receired  the  rents  of  his  estate  at  Darlaston,  and  acted  as 

bia  agent  in  various  money  transactions  between  him  and 

the  plaintiff.     The  rents  were  received  twice  in  each  year, 

and,  on  each  rent-day,  Blair,  after  settling  various  accounts 

for  the   defendant,  Jervis,  who  was   generally  resident 

abroad,  paid  the  balance  of  the  rents  into  the  hands  of  a 

derk  of  the  plaintiff,  who  usually  attended  the  audit  for 

that  porpose. 

In  August,  1889,  Timmis  indorsed  the  promissory  note 
to  the  plaintiff,  and,  at  the  same  time,  deposited  with  him 
both  the  note  and  the  policy  of  assurance,  as  a  security  for 
the  repayment  of  £2000,  owing  from  him  to  the  plaintiff 
on  his  banking  account. 

In  September,  1840,  Elizabeth  Timmis  died,  without 
having  been  married,  whereupon  Charles  Timmis  became 
entitled,  beneficially,  to  her  moiety  of  the  £837. 

The  transaction,  as  to  the  indorsement  and  deposit,  was 
not  known  to  Jervis  or  Blair,  until  the  times  after  men- 
tioned; and,  according  to  Blair's  evidence,  he,  as  agent  to 
Jervis,  regularly  paid  the  interest  due  on  the  note  to  Tim- 
mis himself  until  February,  1842. 

On  the  7th  April,  1842,  Blair,  being  in  attendance  at  an 
auction  at  Darlaston,  was  called  out  of  the  room  by  Paul 
Smith,  the  managing  clerk  of  the  plaintiff,  who  produced 
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1845.  the  note,  and  requested  the  deponent  to  get  it  renewed,  on 
the  ground  that  it  was  out  of  date.  The  deponent  stated 
that  a  renewal  was  not  necessary,  as  interest  had  been  re- 
gularly paid  on  it.  He  then  signed  a  memorandum  on  the 
note,  to  the  eflfect  that,  on  the  10th  February,  1842,  all 
interest  on  it  was  paid  by  him,  as  agent  of  S.  Jervis,  Esq., 
to  the  25th  September,  1841.  At  this  interview,  or  soon 
afterwards,  Blair  was  informed  of  the  deposit  of  the  note 
and  policy  of  assurance  with  the  plaintiff. 

On  the  25th  June,  1842,  the  defendant,  Jervis,  wrote  to 
Blair,  as  follows: — *^It  is  very  possible  I  shall  drop  the 
thousand  pound  policy  now  in  your  hands;  that  is,  dispose 
of  it  to  the  office  by  which  it  was  granted,  and  insure  to 
that  amount,  at  least,  in  my  own  office,  but  for  a  limited 
period.  As  this,  however,  cannot  be  done  without  a  re- 
lease or  assignment,  or  something  of  that  kind  from  the 
representative  (Mr.  Charles  Timmis,  I  believe)  of  the  late 
Josiah  Timmis,  I  must  request  you  to  see  Charles  Timmis, 
and  get  that  matter  arranged  as  soon  as  possible,  (as  thers 
is  a  premium  now  due,  there  is  no  time  to  be  lost),  and 
keep  the  documents  by  you,  ready  to  be  transmitted  when- 
ever I  apply  for  them.  You  will  do  the  same,  also,  if  neces- 
sary, with  the  other  thousand  pound  policy,  if  you  find  it,  as 
I  am  inclined  to  believe  you  will  do,  in  the  keeping  of  the 
said  Charles  Timmis,  who  holds  it  by  way  of  security  for 
money  formerly  lent  to  my  father,  and  afterwards  trans- 
ferred to  me,  and  for  which  I  am  still  answerable  to  him. 
This  latter  policy,  if  he  has  it,  Charles  Timmis  will  not, 
I  dare  say,  refuse  to  give  up  to  you,  even  without  an  equi- 
valent security,  to  oblige  me,  as  the  money  is -likely  to  be 
paid  so  soon,  that  is,  in  August,  or  sooner,  if  he  wishes  it ; 
or,  if  he  make  any  objection,  as  being  a  trustee  only,  the 
turnpike  securities  now  in  Mr.  Moore's  hands  may  be 
made  use  of  for  that  purpose.*' 

On  the  following  day  Blair  wrote  to  Timmis,  requesting 
him  to  deliver  up  the  policy,  in  order  to  enable  Mr.  Jervis 


CA8B8   IN   CHANCERY.  68 

to  exchange  it ;  stating^  at  the  same  time^  that  Jerris  had        1845. 
directed  him^  Blair,  to  pay  the  principal  and  interest  due       ^moorT 
to  Timmis  at  the  next  rent-day,  but  that,  in  the  meantime,  »• 

Timmis  might  have  other  security,  if  required,  in  lieu  of 
the  policy,  and  would  of  course  retain  the  note. 

In  reply,  Timmis  declined  to  give  up  the  policy  till  the 

money  waa  paid,  observing,  that  he  had  been  obliged  to 

place  it  in  a  third  person's  hands,  as  a  security  for  money. 

On  the  28th  June,  Blair  wrote  to  Paul  Smith  a  letter, 

in  which  the  following  passage  occurred : — '^  Mr.  Jervis 

has  dixected  me  to  pay  off  the  note  for  eight  hundred  and 

odd,  to  Mr.  Charles  Timmis,  at  the  rent-day  in  August 

Mr.  C.  lYmmis  will  probably  call  upon  you  respecting  the 

po&y,  which  Mr.  Jervis  wishes  to  exchange. '' 

And  on  the  following  day  he  wrote  to  Paul   Smith, 
as  follows: — ''Mr.  Jervis  having,  as   mentioned  in  my 
letter  of  yesterday,  directed  me  to  pay  off  the  eight  hun- 
dred and  odd,  due  to  Mr.  Charles  Timmis,  at  the  rent- 
day  in  August,  I  wrote  some  time  ago  to  Mr.  C.  Timmis 
thereon,  and  also  informed  him,  that  Mr.  Jervis  wished 
him  now  to  give  up  the  policy  on  Mr.  Jervis's  life,  for 
£1000,  which  he  holds,  as  Mr.  Jervis  wished,  before  an- 
other premium  now  due  (with  some  days  of  grace)  was  paid, 
to  make  some  exchange  or  arrangement  with  the  insurance 
office.     I  this  morning  received  a  letter  from  Mr.  Charles 
Timmis,  b^ging  to  be  excused  parting  with  the  policy 
tiD  the  money  was  paid,  assigning  as  a  reason  that  he  had 
been  forced  to  place  it  in  a  party's  hands  as  a  security  for 
some  money.     As  you  gave  me  the  history  of  this  trans- 
tction,  when  I  had  the  pleasure  of  seeing  you  at  the  sale 
of  goods  at  Darlaston  Hall,  I  thought  it  better  to  write  to 
you  on  the  business.    Mr.  Jervis  desired  me  to  offer  the 
turnpike  securities,  (now  very  little,  if  at  all,  encumbered), 
m  Mr.  Moore's  hands,  as  a  security  in  lieu  of  the  policy, 
till  the  rent-day.'' 
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1845.  On  the  SOth  June^  Blair  called  at  the  Bank^  and  it  was 

then  agreed  between  him  and  Panl  Smith,  that,  upon  re- 
ceiving an  authority  for  that  purpose  from  Timmis,  the 
policy  should  be  delivered  up.  The  policy  was  soon  after- 
wards delivered  up  to  Blair. 

It  appeared  from  the  answer  of  the  defendant,  Jervis, 
and  the  statement  was  uncontradicted,  that  he  was  not, 
until  the  9th  July,  informed  of  the  indorsement  and  deposit 
of  the  note  with  the  plaintiff,  and  of  the  negotiations 
between  Blair  and  Paul  Smith. 

On  the  11th  July,  Timmis  having  been  for  some  time 
known  to  be  in  embarrassed  circumstances,  Blair,  by  the 
direction  of  Jervis,  gave  notice  to  Paul  Smith  that  the 
sum  of  £837,  secured  by  the  note,  was  trust  money  be- 
longing to  the  executors  of  Josiah  Timmis,  and  that  part 
of  it  was  held  in  trust  for  Hannah  Mountford,  whose  soli- 
citor had  given  notice  to  Jervis  not  to  pay  her  share  of  the 
money  due  on  the  note  to  Charles  Timmis ;  and  further, 
that  Timmis  was  indebted  to  Jervis  in  a  sum  of  148/.  2s.  lid. 
for  crate-wood,  purchased  in  November,  1841,  and  March, 
1842,  and  that,  under  these  circumstances,  the  note  could 
not,  and  would  not,  be  paid  at  the  next  rent-day. 

On  the  13th  July,  a  fiat  in  bankruptcy  was  issued  against 
Timmis,  under  which  he  was  declared  bankrupt. 

On  the  9th  August,  which  was  Mr.  Jervis's  rent-day,  a 
clerk  of  the  plaintiff  offered  to  deliver  up  the  note  to  Blair^ 
upon  the  understanding  that  the  amount  due  upon  it  for 
principal  and  interest  should  be  deducted  from  Jervis's 
balance  at  the  bank.  Blair  refused  to  receive  the  note 
upon  those  terms ;  whereupon  the  plaintiff  debited  Jervis 
with  the  amount  in  his  banking  account,  and  Jervis,  hav- 
ing returned  the  policy,  brought  his  action  to  recover  the 
amount  so  debited. 

The  bill  which  was  filed  against  Jervis,  Timmis,  the  as- 
signees of  Timmis,  and  Mrs.  Mountford  and  her  children, 
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prayed  that  an  account  might  be  taken  of  what  was  due         1845. 
from  the  plaintiff  to  Jeryis,  on  the  balance  of  his  banking 
account^  and  for  an  injunction  to  restrain  the  action. 

The  bill  charged  that  the  defendant,  Swynfen  Jervis, 

pretended  that  Blair  was  only  authorized  to  treat  with 

Hmmia  for  the  delivery  up  of  the  policy  of  assurance, 

upon  payment  of  what  was  due  to  him  upon  the  note,  and 

that  Blair  had  no  authority  to  procure  from  the  plaintiff 

the  delivery  up  of  the  policy,  or  to  pay  the  plaintiff,  or  to 

anthonxe  the  plaintiff  to  retain  the  amount  of  the  promis- 

«DTy  note  out  of  the  rents,  whereas  the  plaintiff  charged 

that  Blair,  in  his  negociations  with  Paul  Smith,  for  the 

deUyery  up  of  the  policy,  acted  as  having  authority  from 

Jervii  to  treat  with  the  plaintiff,  and  to  pay,  or  authorize 

the  plaintiff  to  retain,  the  amount  due  on  the  note  out  of 

the  rents,  and  that  Blair  never  informed  Paul  Smith  or 

the  plaintiff  that  he  was  only  authorized  to  treat  with 

Timmii.     The  bill  also  charged,  that  the  plaintiff  had  no 

notice  of  the  trust. 

The  evidence  on  the  part  of  the  plaintiff  was  express 
to  the  effect  that  Blair  represented  himself  as  having  au- 
thority firom  the  defendant  Jervis  to  pay  the  amount  of  the 
note  to  the  plaintiff  out  of  the  rents,  and  that  the  policy 
of  assurance  was  delivered  to  him  upon  his  promise  that 
the  note  should  be  paid  out  of  the  rents  which  would  be 
due  on  the  ensuing  rent -day.  The  plaintiff,  however, 
fidled  to  produce  any  further  evidence  of  such  authority, 
(which  was  denied  by  Jervis  in  his  answer),  although  he 
mcceeded  in  shewing  that  Blair  acted  in  many  instances 
IS  agent  for  Jervis  in  money-matters,  drew  cheques  on  his 
account,  and  was  called  by  him  generally  his  ''  agent.'' 

On  the  other  side,  it  was  expressly  denied  by  the  witness 
Blair,  that  he  ever  made  such  representation  as  before- 
mentioned,  or  ever  promised  that  the  note  should  be  paid 
OQt  of  the  rents.     He  also  stated  that  his  negociations 
VOL.  II.  F  c.  c.  c. 
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IS45.        with  Panl  Smith  were  cntiiehr  without  the  anthority  or 
knowledge  of  Jeiris. 

Upon  the  cmiise  mming  on  for  hesring,  it  was  admitted 
on  aU  sides,  in  answer  to  a  question  pot  br  the  Cooity  that 
notwithstanding  the  indonement  of  the  note  bj  TimmiSy 
any  action  npon  it  against  the  maker  mnst  be  fanm^it  in 
the  name  of  Timmis  {«}. 


Mr.  AoMffand  Mr.  F.  T.  BTkOe,  for  the  {Oaintiff.— Upon 
the  &ce  of  the  note  there  is  not  the  iHghtrst  referenoe  to 
the  trast.  Moner  is  lent  br  limmis  to  Jerris  for  whidi 
Timmis  takes  the  debtors  pramisBDrr  note  br  war  of  se- 
cwritT.  Both  debtor  and  creditor  coBcnr  in  holding  ont  to 
the  wxkU  that  limmis  is  the  hoider  of  Ais  secmiti :  and 


withont  noboe  of  the  trast  it  is  ttegocaated  to  tiieplaintiC 
Admitxii^  thai  the  moBfT  secBredbr  the  noteis  traoeahle 
ns  trast-moncTy  the  pUntzf  has  a  right  i^ainst  Jerris  to 
retain  the  rents :  1^  cireaDmstanre  that  others  mar  reooter 
against  Jerrb  is  nothing  to  the  phiTitiff  [7^  Vk^ 
ChcaofiOsr. — ^Timmis  was  Jerris-s  k^  creditor:  Rme  ▼. 
Cherhe^hC  Jenishas  so  ocmdncsed  himsdf  as  togoaran* 
tee  the  plaintaf  s  title  to  the  moDer.  It  is  dear,  ^on 
the  eridesice.  that  he.  br  his  actsnt,  has  pledged  the  rents 
for  the  sstis£acMn  of  the  dcb(.  At  aU  e^enss^  he  has,  bjr 
his  K$o»«)<^  mf«<>e^n4r  the  M^^ 
priTMl  him^tilf  «f  his  alk$<>a  rurhlcf 


-  ■  ^  •  1  • » 


Mr.  H^^jeifiAm.  Mr.  Lm.  «m  Mr  JeTia,  forthe 
J«ni^-^Wa»  n  wiithin  the  a«;iioraT  ^^this  s«nctto  pledge 
tlM"  Aii«t^  nr«t$  ^T  W  mmoipiu '     l^ie  caar  p«t  br  Ae 
fisiY^UdTi^tiM  ahslir^tr  v^TWt^^onixaUei^lits^^ 
1^)iwil^tW|%)«iTa)f  )uH<«t  aI<«iWDTs^aT!^te  ta  retain  Ae 
iMiiN\iiftl  <mii  ^  Mr.  J<viri»\i  }«aas^     ^Ricre  is  no  anhiaantial 


(•N  ^il\   ^jmm..  U  :«Mih.  ^.J:t.  }    :  Y,i^  C.CC.5S4. 
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ground^  however^  for  maintaining  that  the  defendant  gave        1845. 

the  plaintiff^  through  his  agents  a  specific  promise  that  the 

note  should  be  paid  out  of  the  rents.     There  is  no  pledge 

of  the  rents.   The  promise  is  to  pay  next  rent-day.  Though 

e?en  if  there  had  been  a  direction  that  the  money  should 

be  paid  oat  of  the  rents,  such  a  direction  would  not  have 

had  the  effect  of  raising  a  specific  lien :  Malcolm  v.  Scott  (a). 

Mr.  Ckm^beU  appeared  for  the  children  of  Hannah 
Uoontfort. 

Mr.  Darnel,  for  the  assignees  of  Timmis,  contended,  first, 
thal^  js  there  was  no  legal  indorsement  of  the  note,  it 
remained  in  the  order  and  disposition  of  the  bankrupt, 
except  as  to  the  moiety  of  the  £837  to  which  the  Mount- 
fcrts  were  entitled.  Secondly,  that  assuming  the  assign- 
ment to  the  plaintiff  of  the  debt  due  upon  the  note  to  have 
been  in  other  respects  valid,  the  notice  which  had  been 
giTen  to  Jervis  of  the  indorsement  and  deposit  was  insuffi- 
cient. Blair  was  the  general  agent  of  Jervis,  and  there 
was  no  authority  to  shew  that  notice  to  a  general  agent  in 
a  case  of  this  nature  was  sufficient. 

Mr.  Russell,  in  reply. — As  against  the  legal  assignees  of 
IRmmis,  I  have  a  legal  interest  in  the  note.  As  against 
the  ceiims  que  trust,  I  am  within  Foster  v.  Blacksione  {b)f 
and  other  cases  which  give  me  something  more  than  a 
mere  equitable  interest  I  have  acquired  my  interest  for 
fsloable  consideration,  without  notice  of  the  trust,  even  as 
tgainst  the  maker,  and  having  done  all  in  my  power  to 
perfect  my  security,  I  have  a  better  equity,  than  those 
who  trust  the  executor  and  do  not  call  him  to  account. 
Besides,  it  may  be  doubted,  whether,  by  indorsement  and 

(a)  3  Hare,  39.  {b)  1  Myl.  &  K.  297. 
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d«livenr,  I  have  not  a  good  legal  title.  Theaote  is  in  the 
form  of  the  old  goldsmiths'  cotes.  With  respect  to  the 
queatioa  of  set-off,  can  the  debt,  which  is  allied  to  be  dae 
tu  the  tesCatur's  estate,  be  set  off  aguDst  a  private  debt  of 
tbe  axncntoi? 


Thtt    VKm-Omcttlar  in  the  coarse  of  the  argnmeDt 
r^tnni  m  ZWtM  t.  Bauoit  [a). 


Tht  V;cB-CaA.tc>i^iiB. — Charics  'nmmis  placed  in  tin 
biUMS  «•('  dw  jeKmisDC.  3fr.  Jons,  by  way  of  loan,  at  in- 
%nMC.  a  Mm  <it'  £300  ami  upwards,  and  took  his  pro> 
niMurr  note  liir  ic.  pftrabli:  to  Chariea  Timmis  only, 
IMC  CO  Chorlev  Timnui  or  hia  order.  This  sum,  for  I 
dkiuk  the  eridemK  of  tdentitr  quite  snffiaent,  was  trott 
mtoftj,  which  Timmis  held  as  trustee  for  the  benefit  of 
ochtfr  persona,  bat  so  that,  as  to  a  certain  proportion,  Tim- 
mis  bad  himself  a  beoeficial  interest.  The  trust  was  known 
at  the  time  to  Xr.  Jerris,  bat  did  not  appear  on  the  face  of 
the  note — which  gave  no  notice  that  the  payee  was  not  the 
only  person  interested  in  the  money,  thon|^h,  perhaps,  the 
circomstance,  that  he  coold  not  n^ociate  it,  so  as  to  con- 
ftr  on  an  indorsee  a  right  to  bring  an  action  upon  it  against 
Mr.  Jerris  in  the  indorsee's  own  name,  may  be  thought  of 
a  nature  to  give  rise  to  inquiry.  Each  must  be  taken  to 
have  been  aware,  that  this  investment  was,  as  it  was,  a 
plainly  irregular  one,  and  a  plain  breach  of  trust,  nor  less 
•0,  by  reason  that  the  borrower  was  a  gentleman  of  for- 
tune and  respectability. 

Timmis,  being  thus  the  holder  of  the  note,  indorses  it, 
and  deposits  it  with  the  plaintiff,  a  banker,  as  a  secori^ 
(br  money  lent,  and  to  be  lent,  to  him,  by  tbe  plaintiff. 
Thia  of  course  was  a  breach  of  trust,  but  it  does  not  appear 
that  the  plaintiff  had  any  notice  of  the  title  to  the  note, 


(«)  2  Vern.  764. 
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sare  socli  as  tx  facie  it  afforded.  The  plaintiff,  how-  1845. 
ever,  acquired  only  an  equitable  title,  and  therefore  no 
better  title  to  the  note,  or  the  money  secured  by  it,  than 
Timmis  could  rightfully  confer,  and,  consequently,  no  title 
as  against  those  for  whom  he  was  a  trustee.  His  own 
beneficial  interest  was  of  course  bound  to  the  plaintiff, 
subject  as  I  am  about  to  state : — It  appears  that  Mr.  Jer- 
ris,  after  the  note  had  been  given  by  him  to  Timmis,  be- 
came a  creditor  of  the  latter  for  the  price  of  some  crate 
wood;  and,  as  he  became  so  without  notice  of  the  plaintiff's 
tide,  acquired  a  right  of  set-off  against  the  note,  to  an  ex- 
tent, of  course,  not  beyond  Timmis's  beneficial  interest, 
but  preferably  to  the  plaintiff's  title.  Mr.  Jervis  had,  by 
Hm  agmt,  notice,  on  the  7th  of  April,  1842,  of  the  plain- 
tiff's title,  and  therefore  could  not  claim,  nor  has  claimed, 
any  set-off  in  respect  of  such  debt,  if  any,  as  became  due 
to  Mr.  Jexris,  from  Timmis,  subsequently  to  that  notice. 
The  amount  of  the  debt  which  became  due  previously  must 
be  ascertained,  if  it  is  disputed. 

The  state  of  things  that  I  have  mentioned  is  sufficiently 

simple  and  free  from  difficulty.     It  has,  however,  been 

contended  by  the  plaintiff,  that  Mr.  Jervis,  by  himself  or 

his  agent,  has  so  acted  as  in  effect  to  have  guaranteed  the 

^ntiff  against  all  adverse  claims  upon  the  note,  or  the 

money  secured  by  it.     I  have  said,  and  I  repeat  that,  in 

my  judgment,  this  contention  is  totally  without  foundation 

and  without  colour.   A  contention  by  the  plaintiff,  of  more 

plausibility  and  likelihood,  has  been,  that  Mr.  Jerris  had 

precluded  himself  from  his  right  of  set-off  against  Timmis's 

proportion.     This  question  stands  thus : — Mr.  Jerris  had 

deposited  with  Timmis  a  policy  of  assurance,  as  a  collateral 

lecurity  for  the  note,  and  the  latter  had  deposited  the 

policy,  as  well  as  the  note,  with  the  plaintiff.     Mr.  Jerris 

baring  learned  this,  and  for  some  purpose  desired  to  have 

the  policy  returned  to  him;  it  was  arranged  between  the 

plaintiff  and  Mr.  Jervis's  agent  that  some  turnpike  bonds 
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1846.  stould  be  substitated  for  the  policy.  The  plaintiff  u* 
*  '  ''  aerts  that,  upon  thia  occaaioD,  or  upon  an  occasion  in 
>-  connexion  with  it,  Mr.  Jervis,  by  his  agent,  undertook 
that  the  amount  secured  by  the  note  should  be  paid  to 
Mr.  Moore  out  of  Mr.  Jervis's  rents,  on  his  next  rent- 
day.  Mr.  Jervis  denies,  but  I  assume  for  the  present  pu^ 
pose,  though  vitbout  deciding,  that  this  did  take  place.  I 
am  satisfied,  however,  that  no  discussion  or  suggestion 
arose  or  took  place  on  any  such  occasion  hb  to  the  amount 
due,  or  as  to  there  being,  or  not  being,  any  claim  on  Mr, 
Jervis's  part,  by  way  of  set-off,  againat  the  money,  and 
that  there  was  no  intentional  waiver,  no  iutentional  mis- 
representation, and  no  intentional  suppression,  upon  Mr. 
Jervis's  part,  or  that  of  his  agent.  Still  there  may  be  sap- 
pression  or  misrepresentation  of  such  a  nature,  or  under 
such  circumstances,  as,  in  the  absence  of  any  fraudalent 
or  improper  intention,  to  be  attended  with  the  coase- 
queuces  of  fraud ;  and  I  am  disposed  to  think  that  if, 
after  the  conversation  of  the  7tb  of  April,  1843,  (whatever 
that  conversation  was),  the  debt  between  the  plaintiff  and 
Timmis  was  increased,  that  increase  of  debt,  if  any,  on^t 
to  prevail  against  Mr.  Jervis's  set>off. 

I  doubted,  at  first,  whether,  as  the  policy  was  given  i^, 
the  set-off  must  not  be  considered  as  displaced  altogether. 
This  however  would,  I  think,  be  too  severe  against  him. 
The  plaintiff  has  lost,  can  lose,  nothing  by  having  given 
up  the  policy,  nor  can  I  infer,  from  the  evidence  or  dr- 
cnmstances,  that  he  did  so,  in  consequence  or  by  reason 
of  any  representation  made  by  Mr.  Jervis  or  his  agent,  at 
of  any  particular  belief  or  supposition  entertuned  by  the 
plaintiff  or  his  agent,  as  to  the  amount  due  on  the  note, 
which,  as  I  have  said,  was  not  a  matter  in  question.  Indeed, 
as  to  the  mere  point  of  giving  up  or  exchaugiug  the  policy, 
the  greater  the  amonut  due,  the  less  would  be  the  probable 
inclination  to  endanger  or  diminish  the  security. 

On  the  whole,  I  am  of  opinion  that  it  is  just  to  i 
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..i4r.  Jervia  the  benefit  of  his  set-off^  subject  only  to  be         I845. 
->i^tcted  by  the  amount,  if  any,  of  the  increase  of  the 
pMUitiflTs    debt,   after   the    conversation  of   the   7th  of 
«lpnl,  1842. 

Mx.  Jervis,  as  I  have  said,  denies  that  he  or  his  agent 

.^:eed  that  the  note,  or  any  part  of  it,  should  be  paid  out 

.  his  rents,  and  he  contends,  that  the  suit,  therefore, 

.  loUy  fiuls.  Without  saying  whether  I  do  or  do  not  agree 

thepmnises,  I  dissent  from  the  conclusion.    Assuming 

QOt  to  be  proved  that  there  was  any  such  agreement,  the 

iht  sf  the  plaintiff  to  file  a  bill  upon  the  rest  of  the  case 

-.  I  flU^  suflScient  to  support  the  suit.     It  may  be  true 

'^.stUAmhe  legally  indebted  to  B.,  and  there  is  as  between 

^'  wad  GL  an  equitable  title  to  the  money  in  C,  this  state 

''tbiufi  does  not,  without  more,  give  C.  a  right  to  file  a 

U  inaqnity  against  A.     But  in  the  present  case  there  is 

nt  **  more,"  as  I  conceive.    Whatever  new  of  the  case  be 

kea,  the  plaintiff  has  an  equitable  interest  in  a  portion  of 

e  miMir/  in  question  :  and  the  nature  of  Timmis's  title, 

;e  daims  of  his  cesivis  que  irusieni,  aud  the  claims  of 

[T<^  7enris,  were  such  as,  in  my  opinion,  to  render  Mr. 

loova  a  proper  plaintiff  in  equity,  for  the  purpose  of 

.aviBg  all  the  rights  ascertained.       Nor  do  I  think  it 

kiafBMble  or  mcorrect  to  treat  this  suit  as  one  for  that 

|NI^|DaB!,  and  as  not  necessarily  depending  upon  the  esta- 

hSildBant  of  the  assertion  of  the  agreement  for  a  lien 

^iSiB  rents.    In  truth,  the  plaintiff,  as  the  banker  of 

IpIV  Janris,  owing  him  the  rents  which  were  deposited 

•0tk  the  plaintiff,  but  having  an  equitable  title  to  a  portion 

fif  tto  money  which  Mr.  Jervis  owed  on  the  note,  had,  in 

etent,  some  kind  of  lien  or  specific  claim  in  equity 

a  portion  of  the  subject  of  the  action. 

The  assignees  under  Timmis's  bankruptcy,  which  took 

'^-.'lyBB  after  Jnne,  1842,  have  made  a  claim  altogether  hope- 

^    iMi    He  was  a  trustee,  and  Mr.  Jervis,  from  whom  the 

I     JMWint  secured  by  the  note  was  legally  due,  had,  by  his  agent 
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1845.  before  the  bankruptcy,  complete  notice  of  the  whole  equit- 
able title,  including  Mr.  Moore's  claim.  Mr.  Blair  was 
clearly,  in  my  opinion,  a  sufficient  agent  of  Mr.  Jervis  for 
this  purpose.  The  rights  of  Mr.  Moore,  Mr.  Jervis,  and 
the  cestvia  que  inuient  of  Timmis,  stand  on  the  same 
footing  as  if  he  bad  not  become  bankrupt. 

As  to  the  costs,  the  assignees  of  Timmis  must  neither 
receive  nor  pay  costs.  Timmis  must  not  receive,  nor  is 
in  a  condition  to  pay,  any.  As  to  Mr.  Moore  and  Mr. 
Jervis,  neither  in  this,  nor  in  any  other  respect,  is  the 
alleged  and  denied  fact  of  the  agreement  for  paying  the 
note  out  of  the  rents  of  any  weight,  in  my  judgment.  If 
the  agreement  was  made,  I  think  that  Mr.  Blair  must  be 
taken  upon  the  evidence  to  have  had  authority  to  make  it 
for  Mr.  Jervis.  I  am  not  satisfied  whether  it  was  or  was 
not  made ;  if  it  was  made,  I  think  the  decision  of  the 
cause  which  I  am  pronouncing  the  right  decision.  K  it 
was  not  made,  I  think  the  same. 

The  costs  of  the  cesiuis  que  irusieni,  for  whom  Mr. 
Campbell  appears,  must  be  paid  by  the  plaintiff.  And, 
except  so  far  as  the  costs  of  the  cause  have  been  increased 
by  going  into  evidence,  those  of  Mr.  Moore  and  Mr.  Jer- 
vis must  be  paid  out  of  that  portion  of  the  fund  in  Court 
which  represents  Timmis's  beneficial  interest ;  for  I  con- 
sider it  right  to  treat  the  fund  in  court  as  representing  the 
promissory  note,  whether,  as  I  have  said,  the  agreement  as 
to  the  rents  was  or  was  not  made.  So  far  as  the  costs  have 
been  increased  by  going  into  evidence  to  establish  the  fSsust, 
that  the  money  secured  by  the  promissory  note  belonged 
to  the  estate  of  Timmis's  testator,  they  must  be  paid  by 
the  plaintiff.  So  far  as  they  have  otherwise  been  increased, 
by  going  into  evidence,  the  plaintiff  must  bear  his  own, 
and  Mr.  Jervis  his  own. 

The  fund,  after  paying,  as  I  have  said,  and  not  other- 
wise, the  costs  to  which  it  is  liable,  will  be  apportioned  as 
I  have  already  stated ;  for  I  suppose  that,  as  to  the  debts 


CA8E8   IN   CHANCERY. 


78 


to  the  plaintiff  and  Mr.  Jervis,  they,  or  the  assignees 
are,  or  will  be,  able  to  agree,  without  a  reference  to  the 
Master :  a  reference  would  be  especially  to  be  regretted 
where  the  fund  is  so  small. 

With  regard  to  the  action,  Mr.  Moore  ought  to  have  no 
costs;  and,  on  the  whole,  I  think  that  I  must  say  the 
same,  bat  with  more  doubt,  as  to  Mr.  Jervis.  They  are,  I 
understand,  very  trifling. 

The  plaintiff  will,  of  course,  deliver  up  the  note. 


1845. 


Dean  and  Chapter  of  Wells  v,  Doddinoton. 

XjT  the  custom  of  the  manor  of  Cheddar,  in  the  county 
of  Somerset,  the  lords  of  the  manor,  or  their  lessee  (who  is 
the  dommus  pro  tempore),  are  entitled  to  grant  leases,  by 
copy  of  court-roll,  of  the  tenements  within  the  manor,  the 
demise  being  usually  for  the  lives  of  three  persons,  and  of 
the  survivor  of  them. 

In  1750,  the  Dean  and  Chapter  of  the  Cathedral  Church 
of  Wells,  being  lords  of  the  manor,  granted  it  to  Samuel 
Doddington,  to  be  holden  by  him  for  the  lives  of  three 
persons,  and  the  life  of  the  survivor  of  them.  In  the  grant 
the  customary  rent  was  reserved,  and  there  was  a  cove- 
nant on  the  part  of  the  lessee  of  the  manor  for  duly  keep- 
ing the  court-rolls. 

This  grant  determined  in  1820,  by  the  expiration  of  the 
last  of  the  three  lives  named  in  it  At  that  time  there 
were  several  grants  of  tenements  within  the  manor,  made 
by  Samuel  Doddington,  on  lives  then  existing. 

In  1824,  the  Dean  and  Chapter  of  Wells,  who,  in  right 
of  their  reversion,  had  been  in  possession  since  the  expira- 


Tbe  defeadtnt  by  his  answer  relied  on  the  Statute  of  Limitations  :• 
W  was  Sled  too  lata. 


April  2ith. 

The  lord  of  a 
manor  granted 
a  lease  of  the 
manor  to  A.  B., 
to  hold  for  three 
lires,  and  de- 
posited with 
A.  B.  the  court 
rolls.    In  1820, 
the  lease  ex- 
pired by  the 
death  of  the 
sonrivor  of  the 
lives.    In  1822, 
the  gjantor  by 
letter  requested 
A.  B.  s  repre- 
sentative to  de- 
liver np  the 
court  rolls.  No 
notice  was 
taken  of  this 
letter,  nor  was 
any  farther  ap- 
plication made 
by  the  gjantor 
tUl  the  year 
1844,  when  he 
filed  a  biU 
against  A.  B.'s 
representatives 
to  recover  the 
court  rolls  and 
title  deeds  of 
"Held,  that  the 
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1845.         tion  of  Doddington's  lease^  granted  the  manor  to  William 
Dean  and     ^^S^9  ^  ^  trustee  for  other  parties^  by  a  grant  in  the 
^"^*^**  ®'    nsual  form^  and  for  the  term  of  three  lives  and  the  life  of 
V.  the  survivor. 

In  1844^  circumstances  had  occurred  which  rendered  it 
important  to  obtain  possession  of  the  court-rolls^  and  other 
documents  relating  to  the  manor  of  Cheddar^  which  had 
been  suffered  to  remain  in  the  hands  of  Samuel  Dodding- 
ton  and  his  representatives ;  and  accordingly  in  that  year, 
the  dean  and  chapter  iiled  the  present  bill  against  the  re- 
presentatives of  Samuel  Doddington^  for  the  discovery  and 
delivery  of  the  title-deeds^  court-rolls^  and  other  documents 
in  the  possession  or  custody  of  the  defendant  relating  to 
the  manor  of  Cheddar,  and  which  had  come  into  his  pos- 
session as,  or  under,  the  lessee  of  the  plaintiffs. 

The  defendant  set  forth  in  the  schedule  to  his  answer  a 
number  of  deeds  and  documents  relating  to  the  manor  of 
Cheddar,  which  he  admitted,  by  his  answer,  to  have  come 
into  the  possession  of  Samuel  Doddington,  as  lessee  of  the 
plaintiffs,  and  to  be  now  in  his  own  possession,  as  Samuel 
Doddington^s  representative;  but  he  claimed  the  benefit  of 
the  Statute  of  Limitations,  as  if  he  had  pleaded  it  in  bar  to 
the  plain tiff^s  demand.  He  also  insisted  that  the  imme- 
diate estate  of  freehold  was  vested  in  W.  Leigh,  and  that 
W.  Leigh,  and  not  the  plaintiffs,  was  the  party  to  claim 
the  title-deeds,  if  any  claim  could  be  supported. 

The  cause  now  came  on  for  hearing. 

It  appeared  in  evidence  that  two  letters  had  been  written 
by  the  solicitor  of  the  dean  and  chapter  to  the  solicitor 
of  Samuel  Doddington,  one  in  1820,  the  other  in  1822, 
requesting  that  the  court-rolls  and  other  documents  relat- 
ing to  the  manor  of  Cheddar  might  be  delivered  up  to  the 
dean  and  chapter;  but  that  this  request  has  not  been  com- 
plied with  on  the  part  of  Samuel  Doddington,  or  further 
insisted  upon  on  the  part  of  the  dean  and  chapter. 

Mr.  Russell  and  Mr.  Heberden,  in  support  of  the  plain- 
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claim  to  the  possession  of  the  coart-rolls  and  deeds  in 
question^  cited  The  Lord  Buckhursfs  case  (a). 

The  Vtce^ChanceUoTf  after  referring  to  Dr.  Ley  field*  8 
ease  (ft),  asked  how  the  defendant^  without  possession  of  the 
deeds^  or  some  of  them,  conld  defend  himself  against  an 
tction  of  trespass  as  to  the  lands  ?  His  Honor  also  asked, 
whether  the  defendant  had  been,  within  six  years  before 
the  commencement  of  the  snit,  in  possession  of  any  of  the 
lands? 


1845. 

DbAM  AMD 

Chapter  of 
Wills 

V. 
DODDINGTOK. 


Hderden, — He  has  been  in  possession  within  that  time 
MS  tenant,  bat  not  in  the  character  in  which  he  claims  the 
deeds.     He  was  not  in  possession  of  the  land  under  the 
lease  to  Samuel  Doddington.     He  claims  the  deeds  as  re- 
presentative of  Samuel  Doddington,  who,  being  daminus 
pro  tempore,  was  entrusted  by  the  lords  of  the  manor  with 
the  custody  of  them.    Under  that  trust,  the  plaintiffs  have 
a  dear  right  to  recover  the  deeds  by  suit  in  equity  :  Jack" 
son  V.  Builer  (c).  Strode  v.  Blackbume  (rf).     [The   Vice^ 
Chancellor. — Can  they  do  so  after  any  lapse  of  time  ?     In 
detinue  for  charters  will  not  time  run  from  the  demand,  as 
in  trover  it  runs  from  the  conversion  ?]     It  is  submitted 
that,  when  once  a  fiduciary  character  is  impressed  on  the 
deposit,  no  time  will  run  against  the  rightful  owner  of  the 
deeds,  into  whatsoever  hands  they  come:  Cator  v.  Croydon 
Canal  Company  {e).   Under  the  circumstances,  no  length  of 
time  can  justify  the  detention  of  the  deeds  contrary  to  the 
possession  of  the  land.     Suppose  the  defendant  had  been  in 
possession  of  the  lands  for  twenty-five  years,  and  had  given 
tn  acknowledgment  in  writing  which  only  applied  to  the 
land,  would  the  Court  separate  the  deeds  from  the  land  ? 


(«)  1  Rep.  1. 

(6)  10  Rep.  88  ;  Jenk.  cent 
Ci.80. 


(c)  2  Atk.  306. 
{d)  3  Ves.  222. 
(e)  4  Y.  &  C.  405. 


DoDtHNaTOK. 
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tion  of  Doddington's  lease,  granted  the  mftnor  to  William 
Leigh,  as  a  trustee  for  other  parties,  hy  a  grant  in  the 
naual  form,  and  for  the  term  of  three  lives  and  the  life  of 
the  survivor. 

In  1844,  circumstances  had  occarred  which  rendered  it 
important  to  obtiun  posseasion  of  the  court-rolls,  and  other 
documents  relating  to  the  manor  of  Cheddar,  which  had 
been  suffered  to  remain  in  the  hands  of  Samael  Dodding- 
ton  and  his  representatives  j  and  accordingljr  in  that  year, 
the  dean  and  chapter  filed  the  present  bill  against  the  re< 
presentatires  of  Samuel  Doddington,  for  the  discovery  and 
delivery  of  the  title-deeds,  court-rolls,  and  other  documents 
in  the  possession  or  custody  of  the  defendant  relating  to 
the  manor  of  Cheddar,  and  which  had  come  into  his  pos- 
session as,  or  nnder,  the  lessee  of  the  plaintiffs. 

The  defendant  set  forth  in  the  schedule  to  his  answer  n 
number  of  deeds  and  documents  relating  to  the  manor  of 
Cheddar,  which  he  admitted,  by  his  answer,  to  have  come 
into  the  possession  of  Samuel  Doddington,  as  leasee  of  the 
plaintifls,  and  to  be  now  in  his  own  possession,  as  Samnd 
Doddingtou's  representative;  but  he  claimed  the  benefit  (^ 
the  Statute  of  Limitations,  as  if  be  had  pleaded  it  in  bar  to 
the  plaintiff's  demand.  He  also  insisted  that  the  imme- 
diate estate  of  freehold  was  vested  in  W.  Leigh,  and  that 
W.  Leigh,  and  not  the  plaintiffs,  was  the  party  to  dum 
the  title-deeds,  if  any  claim  could  be  supported. 

The  cause  now  came  on  for  hearing. 

It  appeared  in  evidence  that  two  letters  hud  been  written 
by  the  solicitor  of  the  dean  and  cliapter  to  the  solicitor 
of  Samuel  Doddington,  oue  in  1820,  the  other  in  1822,  j 
requesting  that  the  court-rolls  and  otiicr  documents  Tdat^  J 
ing  to  the  manor  of  Cheddar  might  be  delivered  up  to  t 
dean  and  chapter;  but  that  this  request  has  tu^\] 
plied  with  on  the  part  of  Samuel  Doddingt^j^  i^ 
insisted  upon  on  the  part  of  the  dean  and       '~ 

Mr.  Ruatell  and  Mr.  Heben 


76  CASES   IN    CHANCERY. 

1845.  Mr.  Chandless  and  Mr.  Surrage  for  the  defendant,  were 

^II^D     stopped  by  the  Court 

Chapter  of 

Wblls  The  Vice-Chancellor. — It  is  admitted  that  there  is  no 

DooDiKOTON.  statute  giving  the  Dean  and  Chapter  of  Wells  an  exemp- 
tion from  the  general  rule  of  law  as  to  the  effect  of  time. 

If  I  consider  the  dean  and  chapter  as  a  natural  person, 
of  full  age  and  under  no  disability,  I  must  consider  the 
suit  to  have  been  brought  too  late ;  that  which  is  tanta- 
mount to  a  conversion,  and  was  the  commencement  of 
adverse  possession  in  the  defendant,  having  taken  place  so 
far  back  as  the  year  1822. 

Whether  I  ought  to  retain  the  bill,  to  enable  the  plain- 
tiffs to  try  an  action  at  law,  is  another  question. 

Bill  retained  for  a  year,  with  liberfy  to  the  plaintiffs  to  bring  an 
action. 


April  29tk.  Pott  v.  Todhunter. 

A  deed  of  leu  1 HOMAS  G.  S.  HOLYLAND,  for  many  years  previous 
form^iuDtirT  *^  ^^^  month  of  November,  1842,  carried  on  trade  at  Man- 
bnt  appearing     chester  as  a  woollen  cloth  manufacturer.     In  1834  he 

finom  eztrinaie 

eiridcnoe  to  married  Ann  G^ary  Robinson. 

made  for  vdoa-  On  the  14th  August,  1840,  the  sum  of  £3000  was  in- 

^rs'SJSrtid  ^^^^^  ^^  *^®  purchase  of  3310/.  6s.  7d.,  £3  per  cent. 

against  ere-  consols  in  the  names  of  John  Todhunter,  John  Randell. 

ditors. 

A  penon        and  T.  W.  Winstanley. 
loat^nUii to      On  the  1st  June,  1841,  Holyland  was  insolvent  in  his 
a  married  wo.     circumstanccs. 

man,  deriaed  to 

her  a  rentc>harge  for  her  life,  and  bequeathed  certain  personal  property  to  her  for  her  separate 
nae.  The  will  being  inoperative  both  as  to  the  real  and  personal  estate,  the  heir-at-law  and  next 
of  kin  of  the  testator  made  a  partial  sacrifice  of  their  interests  in  order  to  carry  the  testator's  in- 
tentions into  effect ;  the  property  given  up  by  them  being  invested  in  the  fands  and  afterwards 
settled  upon  the  woman  and  her  children.  At  the  time  of  the  investment  the  husband  of  the 
woman  was  insolvent  in  his  circumstances,  and  about  three  months  after  the  date  of  the  settle- 
ment he  becsme  bankrupt :  ^Held,  that  the  settlement  wss  for  valuable  consideration,  and 
good  against  the  husband's  creditors. 
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By  an  indenture,  dated  the  8th  June,  1841,  and  made        1845. 
between  Thomaa  G.  S.  Holyland  of  the  first  part,  Ann 
Geary  Holyland,  his  wife,  of  the  second  part,  and  the  trus- 
tees of  the  stock  of  the  third  part,  in  consideration  of  the 
nuurriage  of  Mr.  and  Mrs.  Holyland,  and  of  the  love  and 
affection  which  Holyland  bore  to  his  wife,  and  for  divers 
other  good  considerations,  it  was  witnessed  and  agreed 
that  the  trastees  should  stand  possessed  of  the  stock,  upon 
trust,  to  pay  the  dividends  to  the  wife  for  her  separate  use 
far  life,  without  power  of  anticipation,  and  after  her  death 
to  fay  the  dividends  to  the  husband  for  life,  and  after  the 
death  of  the  survivor  of  them,  in  trust,  as  to  the  capital 
iiuid,  for  the  children  of  the  marriage. 
Mn.  Holyland  died  in  1841,  leaving  two  infant  children. 
In  September,  1841,  a  fiat  in  bankruptcy  was  issued 
against  Holyland,  which  was  annulled  upon  his  entering 
into  certain  composition  deeds.    The  payments,  however, 
which  were  required  under  those  deeds  not  having  been 
duly  made  by  him,  a  second  fiat  was  issued  against  him  on 
the  9th  November,  1842,  under  which  the  plaintiffs  were 
chosen  assignees. 

The  object  of  the  bill,  which  was  filed  against  the  trus* 
tees  of  the  settlement  and  the  infant  children  of  Mr.  and 
Mrs.  Holyland,  was  to  set  aside  the  settlement  of  the  8th 
June,  1841,  on  the  ground  that  it  was  voluntary,  and  had 
been  made  and  executed  by  Holyland  with  intent  to  de* 
oeive  and  defraud  his  creditors. 

The  case  made  and  proved  on  the  part  of  the  defendants, 
the  infants,  was  as  follows : — 

William  Oeaiy  Salte  died  a  bachelor,  in  January,  1837. 
Upon  his  death,  a  testamentary  paper  was  found  in  his 
handwriting,  but  not  signed  by  him,  dated  in  1822.  By 
that  testamentary  paper  he  professed  to  give  three  freehold 
houses  in  the  Poultry,  to  his  brother,  Thomas  Geary,  and 
the  defendant,  John  Todhunter,  in  trust,  for  his  nephew, 
W.  S.  Storar,  subject  to  the  payment  of  an  annuity  of 
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1845.  £100  per  annumy  to  Ann  Geary  Robinson  (afterwards 
Mrs.  Holyland),  for  her  life.  He  also  gave  another  free- 
hold house,  Na  19^  in  the  Poultry,  to  the  same  trustees 
and  their  heirs,  upon  trust  to  sell,  and  apply  the  proceeds, 
in  aid  of  his  personalty,  in  payment  of  his  debts  and  lega- 
cies. And,  after  giving  various  legacies  to  his  brothers 
and  sisters,  and  other  persons,  he  gave  to  the  same  trus- 
tees his  reversionary  one-fourteenth  share  of  certain  monies 
in  the  ftmds  expectant  on  the  demise  of  a  Mrs.  Prickett,  in 
trust,  as  to  three»fourths  of  the  proceeds  to  the  sole  use 
and  benefit  of  Ann  Gkary  Robinson.  And,  after  giving 
dElOO  to  each  of  his  executors,  he  bequeathed  the  residue 
of  his  property  to  his  brother,  Thomas  Creary. 

In  consequence  of  the  will  being  unattested,  the  testa- 
tor's real  estate  descended  to  John  Creary,  his  brother  and 
heir-at-law. 

Thomas  Geary,  the  residuary  legatee,  died  in  the  testa- 
tor's lifetime. 

The  personal  estate  of  William  Greary  Salte  being  wholfy 
insufficient  for  payment  of  his  debts,  the  defendant.  Tod- 
hunter,  who  was  an  old  friend  of  Salte,  represented  the 
state  of  afiairs  to  John  Greary.  The  latter  immediately 
expressed  his  willingness  to  assist  in  carrying  his  brother's 
wishes  into  execution ;  and,  at  the  suggestion  of  Tod- 
hunter,  he,  as  heir-at-law  of  his  brother,  gave  up  the 
house.  No.  19,  in  the  Poultry,  for  the  purposes  mentioned 
in  the  wilL  He  also  agreed  to  allow  Mrs.  Holyland  the 
annuity  of  £100  given  her  by  the  will ;  and  by  a  deed, 
dated  the  10th  February,  1837,  he  executed  a  settlement 
of  the  annuity  to  her  separate  use  for  her  life;  her  husband 
having  no  notice  of  the  intention  to  execute  this  settle- 
ment. 

After  this  arrangement  had  been  made,  the  defendant 
Todhunter  proceeded  to  apply  for  probate  of  the  testamen- 
tary instrument,  when  he  was  advised  by  an  eminent 
civilian  that  it  was  invalid,  or  at  least  that  great  doubts 
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existed  as  to  its  validity^  eren  as  to  personal  property,  on         1845. 

the  ground  of  its  unfinished  and  incomplete  state.  Pott 

This  opinion  was  immediately  communicated  by  Tod-    „      ** 

TODBUNTSR. 

hunter  to  John  OteKrj,  and  Todhunter  proposed,  that  in 
order  to  save  the  expense  of  proceedings  in  the  Ecclesias- 
tical Court  to  determine  the  validity  of  the  will,  no  attempt 
should  be  made  to  prove  it,  but  that  letters  of  administra- 
tion should  be  obtained  as  if  Salte  had  died  intestate;  that 
ss  in  that  case  the  legacy  to  Mrs.  Holyland  of  the  share  of 
tbe  reversioii:  would  be  lost,  some  arrangement  should  be 
ude  irith  the  next  of  kin  of  Salte  so  as  to  prevent  that 
result ;  and  further,  that,  as  the  family  of  Holyland  was  so 
mstoudfy  interested  in  the  matter,  he  should  take  upon 
himself  the  responsibility  of  being  the  administrator,  while 
Tbdhunter  alone  should  have  the  absolute  control  and  dis- 
tribution of  the  funds  without  Holyland's  interference. 

This  proposed  arrangement  being  assented  to  by  the 
next  of  kin,  including  John  Geary,  they  duly  renounced 
the  administration  of  Salte^s  effects,  and  letters  of  ad- 
Bunistration  were  granted  to  Holyland;  it  being  at  the 
same  time  expressly  stated  by  Todhunter  to   Holyland, 
that  if  he  succeeded  in  obtaining  out  of  Salte's  estate 
any  money  by  which  the  provision  which  had  been  in- 
tended for  Mrs.  Holyland  under  the  will  might  be  made 
good,  such  money  or  a  sufficient  part  thereof,  must  be 
settled  on  Mrs.  Holyland  and  her  children.     To  this  pro- 
position Holyland  agreed,  and  in  a  letter  to  Todhun- 
ter, dated  the  3rd  April,  1837,  expressed  himself  thus: — 
^In  answer  to  your  friendly  suggestions,  I  need  only  say 
that  they  meet  with  my  entire  concurrence.     If  you  suc- 
ceed in  obtaining  the  objects  referred  to,  it  will  be  a  very 
important  advantage ;  in  which  case,  of  course  I  should 
wish  the  property  to  be  settled  upon  Anne  and  the  children. 
In  the  event  of  Anne's  death  (and  her  life  is  a  very  un- 
certain one)  her  annuity  would  revert  to  Mr.  John  Geary, 


80  CASES   IN    CHANCBBT. 

1845.  consequently  there  would  be  nothing  for  the  children, 
whereas  the  other  would  be  a  provision  for  them.  I  must 
acknowledge  your  active  and  disinterested  kindness  in  this 
affair,  and  sincerely  hope  your  time  and  trouble  will  not 
be  bestowed  in  vain/' 

In  pursuance  of  this  arrangement  Todhunter  proceeded 
to  adjust  the  affairs  of  the  deceased.  With  the  assistance 
of  the  proceeds  of  the  sale  of  the  house  No.  19,  in  the 
Poultry,  he  paid  all  the  debts.  He  also  entered  into  an 
arrangement  with  each  of  the  next  of  kin,  under  which  a 
composition  was  received  by  each  in  respect  of  their  claims 
upon  Salte's  personal  estate,  and  the  whole  of  the  one- 
fourteenth  share  in  the  reversion  was  saved.  And  it  was 
stated  by  Todhimter  who  was  examined  on  the  part  of  the 
infant  defendants,  that  he  acted  throughout  the  matter 
upon  the  express  agreement  by  Holyland  that  if  he,  Tod- 
hunter, succeeded  in  obtaining  out  of  Salte's  property  the 
provision  which  had  been  intended  for  Mrs.  Holyland,  it 
was  to  be  settled  on  her  and  her  children  as  before  stated; 
and  that  unless  Holyland  had  agreed  thereto,  he,  Tod- 
hunter, would  not  have  undertaken  the  matter  or  inter- 
fered therein. 

In  December,  1839,  the  reversion  in  the  funds  came  into 
possession,  and  in  July  following,  the  defendant  Bandell 
received  a  cheque  for  5941/.  48.  lid.  being  Salte's  one- 
fourteenth  share.  And  it  being  agreed  between  Todhunter 
and  Holyland  in  conformity  with  the  previous  agreement, 
that  the  sum  of  £3000,  part  of  the  sum  of  5941/.  49.  lid., 
should  be  settled  on  Mrs.  Holyland  and  her  children, 
that  sum  was,  on  the  I4th  August,  1840,  invested  in  the 
purchase  of  3310/.  6s.  Id.,  Bank  £S  per  cent,  consols,  in 
the  names  of  the  defendants,  Todhunter,  Randell,  and 
Winstanley,  as  trustees  for  Holyland,  and  his  wife  and 
children;  the  remainder,  to  the  extent  of  £2500,  being 
paid  to  Holyland  for  his  own  absolute  use,  and  the  residue 
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applied  in  payment  of  the  increased  dnty  on  the        1845. 
letters  of  administration  aad  legacy  duty^  and  the  costs  of 
effecting  the  aforesaid  arrangements. 

It  was  stated  in  evidence^  on  the  part  of  the  defendants, 
and  not  contradicted  on  the  part  of  the  plaintiffs,  that 
Hdyland  was  solvent  at  the  time  of  the  investment  of  the 
£3000. 

Mr.  Wigram  and  Mr.  Elmslet/f  for  the  plaintiffs,  con- 
tended that,  supposing  the  original  transaction  in  which 
the  hfiir-at-law  joined  in  granting  the  annuity  to  Mrs. 
Holfland,  could  be  sustained  as  a  contract  for  valuable 
eoDiidenition,  by  reason  of  the  bounty  of  the  heir,  and  the 
•eniees  of  Todhunter,  yet,  that  that  transaction  had  been 
entirely  concluded  and  carried  out,  and  could  not  form 
part  of  the  consideration  for  the  subsequent  transaction. 
All  the  bounty  moving  from  John  Geary,  as  heir-at-law  of 
his  brother,  was  exhausted  when  he  executed  the  deed  of 
the  10th  February,  1837.    With  respect  to  the  subsequent 
transaction,  it  was  merely  nugatory.     Holyland,  as  admi- 
nistrator, had  entire  possession  of  the  property,  and  Tod- 
hunter could  not  take  it  from  him.    Besides,  until  the 
deed  of  June,  1841,  there  was  no  concluded  agreement  be- 
tween the  parties.      There  was  an  understanding  that 
tome  part  of  the  money,  when  recovered,  should  be  settled, 
but  what  sam  was  set  apart  for  that  purpose  previous  to 
the  investment  was  not  in  evidence. 

Mr.  Buuett  and  Mr.  G.  RiASseU,  for  the  defendants,  were 
stopped  by  the  Court. 

The  Vice-chancellor. — ^That  the  transaction  in  ques- 
tion was  fairly  and  honourably  designed  cannot,  I  think, 
be  disputed.  Still  as  Mr.  Holyland,  who  is  represented  as 
^  author  of  the  settlement,  has  become  bankrupt,  the 

VOL.  II.  o  c.  c.  c. 


of  the  murniiiiBiy  wick  viickic  tauk 

M qIboe..  XDWf^  Oft  nMD^BciBiir  CQ  jmnHnpc  ^^ 

«-  Tlie  wtrirmffTir  i»  snt  3i  bam  beao.  &  Bnei 

Hi|iMHJHTfiiii  by  bnn.  of  pace  of  biv  cwn.  ^rapartiF.    A. 

fltsmiiezm  of  doa  'r^"f  xa  boki  miiiy  bbk  aoaiMB  taa 
mgredienta;  aa  apprapEzadan.  of  tba  parors  owil  piafolj, 

fiabilT;  ex  Jmoe  cba  imonDBBBt  wbieb.  it  aapcackc 

bia  uwOy  aad  cfae  ict  waaiifiMj  ,  anii  if 
no  naia  in  cbatzaaaaKkBaL  c&aiL  t6at  dasd  Aev 
woo  sia  plauiijJoL  ocaiioHiioa  BuoiiPiBDiB  a 
^SBcy  as  Ae  Cmi^  auald  be  cntatiad  ta-  aef 


SappoBiiif  dicfla  ai  cnCitieii,  I  ibaald. 


&  i»  not  JMBoemajf  bmasvcr.  Ov  eoaia  to 


apoa  the  fontiaB,  wbackor  ia—Ifauay  aS 
feriod  hefire  ISiO  or  IMl  ia  proved*     i  da 
die  eoacinHin  tkat;,  at  anr  lUK  of  I»ll>  or  Iftftl, 


It  appeiffa  tbal  a  gentinan  aaaed  Se&^a 
of  aoaK  prapertr,  bavins  safTEved  a  CibiIt  ef 
aad  aephews  aad  nieceiy  boiifibt  up  a  jaang  hdf  at 
Uf  ddkL  She  had  aa  iegal  daim  apoa  biBL  VpoK  Ui 
deatk  «i  anatteited  iaetfuaimtwai  fianaiyWbickkiiciear 
did  noC  affect  hia  real  ertate,  bat  wkick,  aa  Ae  hv  tkea 
ttood,  BDgfat,  thoogii  imatteited,  have  affected  his  ir^^n?"^! 
catate.     Hi»  brodier  waa  Ua  heir-at-bw;  sd,  mfoa  the 

aaa ptioa  ffcr  that  ia  the  reaoltrf  the  caae)  aad  bdjefti^t 

the  will  waa  fafid,  aa  to  the  penonal  eatate,  thia  gentlemaD, 
with  great  geacvoaitj,  and  with  a  view  ta  die  fUfifaaent  of 
all  the  iateationa  of  Ua  Imither,  whodb,  witiioot  kia  aa- 
feat^eoakl  aot  be  fblfiUed  aa  to  the  real  catate,  demtea  a 
fortioB  of  the  real  estate  to  that  porpoae ;  oae  of  the  objecta 
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being  to  secure  an  anntiity  of  £100^  which  had  been         1845. 
intended  to  be  charged  on  the  real  estate^  to  the  young  lady.         p^i^T^ 
All  this  was  done  upon  the  supposition  that  the  will  was  to  ^' 

ToDHUNTBS. 

take  full  effect  uponthe  personal  estate,  there  being  amongst 
itsprorisions  a  gift  of  personal  estate  to  theamount  of  several 
thousand  pounds  to  this  young  lady  for  her  separate  use, 
for  so  I  read  the  will.     The  persons,  however,  who  had 
made  this   arrangement,  were  afterwards  advised,  upon 
competent  authority,  that  even  as  the  law  then  stood,  the 
wiU  was  ineffectual  even  as  to  personal  estate.    It  appears 
to  me  ihat^  from  the  moment  of  that  discovery,  the  heir- 
at-law,  who  had  consented  to  do  the  kind  act  that  I  have 
BCDtioned,  acquired  a  right  to  be  delivered  from  the  ap- 
propriation of  his  property,  unless  the  terms  of  the  ineffec- 
tual will  should  be  fulfilled  and  completed,  one  of  which 
was,  this  gift  to  the  lady. 

It  appears,  therefore,  that  the  heir-at-law  did  not  suc- 
ceed in  executing  his  intentions.  But  one  of  the  pro- 
posed executors,  a  firiend  of  the  family,  an  active,  good- 
natured^  and  clear-headed  man,  from  good  will,  as  it  seems, 
to  his  finend's  family,  and  his  adopted  child,  resolved  to 
secure  the  performance  of  the  will  as  well  as  he  could. 
Accordingly,  by  the  employment  of  one  solicitor  only,  he, 
under  difficult  circnmstancesi  effected  an  arrangement 
with  all  the  persons  interested  in  the  distribution  of  the  per- 
•onal  estate,  of  whom  the  heir-at-law  was  one,  by  which 
certain  sums  were  paid  to  them  on  account  of  the  personal 
estate,  in  such  a  way  as,  in  effect,  with  the  assistance  of 
the  heir-at-law,  to  leave  the  property,  which  was  intended 
to  be  bequeathed  to  that  lady,  clear  for  her.  Upon  the 
footing  of  this  arrangement  her  husband  became  ad- 
ministrator, not,  as  I  understand  it,  for  the  purpose 
of  receiving  to  his  own  use  all  the  benefits  which  the 
bmily  agreed  to  confer  on  him,  but  for  the  purpose  of 
aidiDg  the  settlement  of  some  provision  upon  his  wife  and 
bar  issue.     Mr.  Todhunter  also,  on  his  part,  undertook  to 

o2 
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eseevte,  sod  did  execnte,  the  tadt  impoeed  on  tiim,  upon  the 
Ceran  that,  with  regard  to  Bach  personal  estate  as  should 
be  procured  generally  by  these  arraDgements,  he  should 
have  power  to  make  sudi  settiemeiit  upon  this  lady  and 
her  family  as  he  shoald  think  fit.  That  such  an  agree- 
ment was  6x  valuable  coaraderation  no  man  living  can 
doabt.  The  fact  is  dearly  estabtished  by  the  eridence, 
▼ithout  reference  to  Hdyland's  letter  of  the  Srd  Apiil, 
1837. 

TlKae  negoctaCuxis  are  entirely  completed  before  Do- 
eeatbcr,  I8S9.  In  that  month  this  specific  bequest,  which 
was  rererBonarr,  &1Ib  into  poeaeanon.  The  money  is 
received  by  Todhonter,  and  as  early  as  August,  1840^ 
that  put  of  it  (j£3000)  which  was  agreed  to  be  dedi* 
cated  to  the  porposes  of  the  settlement,  was  invested  in  the 
names  of  the  trustees  of  the  settlement,  which  was  not  then 
execnted.  But  it  is  execoted  in  Jane,  1841,  the  bankmptt^ 
not  taking  place  till  November,  1S42. 

Now,  if  Mr.  Todhonter  had  not,  before  the  bankmptqr, 
expressed  his  approbation  of  this  instrument,  concurred  in 
it,  and  affirmed  it,  there  might  possibly  have  been  some 
difficulty  in  the  case,  not  in  substauce,  but  in  form,  that  is 
to  say,  as  to  the  mode  of  proceeding  to  the  result.  But,  in 
my  opinion,  Todhunter  did  approve  of  this  settlement,  and 
though  he  did  not  execnte  it,  he  was,  for  every  substantial 
purpose,  a  party  to  it  in  June,  1841. 

Xf  my  view  of  the  facts  of  this  case  be  correct,  it  does 
not  reveal  a  transaction  not  founded  on  valuable  consider- 
ation. The  mere  circumstance  that  the  deed  does  not 
represent  it  otherwise  than  ss  a  voluntary  transaction  is 
nothing.  A  deed,  apparently  voluntary,  may  be  supported 
by  collateral  evidence  shewing  a  contract  for  value.  It 
is  needless,  therefore,  to  resort  to  other  possible  views  of 
this  case,  one,  namely,  that  this  legacy  was  given  to 
a  lady  for  her  separate  UBe;  and  another,  that  this 
vas  snch  a  family  settlement  as,  consistently  with  the 
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principles  of  this  Court,  could  not  be  disturbed.     In         1845. 

erery  yiew  that  can  be  taken  of  it,  the  case  of  the  plaintiff 

iails. 


Williams  v.  Taett.  May  Ui. 

KOBEBT  WILLIAMS,  by  his  will,  dated  the  25th  Testator  derii- 
llaitik,  1810,  after  devising  and  bequeathing  to  his  wife,  soages  to  traa^* 
Ann  Williams,  absolutely  certain  real  estate  therein  men-  ^a?2o^wtI 
tkmed,  eave  and  devised  certain  messuages  and  tenements  ^  ^  ^^^  for 

her  life,  and 

in  the  township  of  OwernafSeld,  in  the  parish  of  Mold,  unto  after  her  de- 

WilHam  Wynne  and  Edward  Langford,  and  their  heirs,  upon  ^dde^^^ 

trust  to  pay  and  apply  the  rents,  issues,  and  profits  thereof,  ^a"*""**^ 

for  the  use  and  benefit  of  his  the  testator^s  said  wife,  trustees,  upon 

for  her  life,  if  she  so  long  continued   his  widow;    and  &c., andap. 

firom  and  immediately  after  her  decease,  or  upon  the  event  Ss^^oMst 

of  her  second  marriage,  he  gave  and  devised  the  said  mes-  *ii  i>w  the  tes- 
tator 8  nephews 

soages,  or  tenements  and  lands  m  Gwernaffield  aforesaid  and  nieces, 
unto  the  said  trustees,  and  the  survivor  of  them,  and  his  brothers  A.  and 
heirs,  apon  trust  to  sell  and  convey  the  same,  either  to-  ^\^q  ^^^ 
gether  or  in  parcels,  &c.,  the  money  arising  from  such  sale,  ***«  aurnyors 
after  payment  of  the  expenses  attending  such  sale,  to  be  them,  share  and 
paid  and  applied  unto  and  amongst  all  his  the  testator's  ^e  paid  th^em 
nephews  and  nieces,  children  of  his  the  testator^s  brothers,  fj^pec^^fiyw 

r  '  '    they  attained 

John  Williams,  and  the  late  Thomas  Williams  deceased,  the  a^^  of 

and  of  his  the  testator's  sister,  Ann  Davis,  widow,  and  yeanV' The 

the  survivors  and  survivor  of  them,  share  and  share  alike,  ^^^H^^. 

to  be  paid  them  respectively  as  they  attained  the  age  of  —^'Wt  that 

twenty -one  years,  or  day  of  marriage ;  and,  in  the  mean-  was  diyisibie 

time,  the  interest  of  such  shares  to  be  paid  and  applied  ^y'^fr^e 

towards  their  maintenance  and  education.  b!^1IS*c^m' 

The  testator  died  in  October,  1810:  his  widow  died  in  "«rrivcd  Um 

widow. 

%,1843. 
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1845.  The  testator's    brother^  John,  had  eight  children,   of 

whom  five  only  survived  the  widow. 

The  testator's  brother,  Thomas,  had  three  children  only, 
all  of  whom  died  in  the  widow^s  lifetime.  Two  of  these 
children  left  children,  who  became  administrators  to  their 
respective  parents,  and  in  that  character  were  made  de- 
fendants to  this  suit. 

The  testator's  sister,  Ann  Davis,  had  one  child  only, 
who  was  living  at  the  death  of  the  widow. 

The  bill  was  filed  by  the  five  children  of  John  Williams, 
and  the  child  of  Ann  Davis,  who  survived  the  widow, 
against  the  heirs  of  the  surviving  trustee  and  the  other 
defendants  before-mentioned,  praying  a  sale  of  the  pro- 
perty devised  to  be  sold,  and  distribution  of  the  proceeds; 
and  the  only  question  was,  whether  the  children  of  the 
testator's  brothers,  who  died  in  the  lifetime  of  the  widow, 
acquired  shares  in  the  property  to  be  divided. 

Mr.  Wigram  and  Mr.  Daniel,  for  the  plaintifiB,  men- 
tioned Popey.  Whitcombe(a). 

Mr.  Spence  and  Mr.  W.  Milne,  for  the  representatives  of 
the  deceased  children,  cited  Doed,  Long  t.  Priffff  (b),  and 
Leeminff  v.  Sherratt  [c), 

Mr.  John  Baily,  for  the  other  defendants. 

Mr,  Wiffram,  in  reply,  referred  to  Tayhr  v.  Beverley  (rf), 
and  to  the  observations  upon  Doe  v.  Priffff,  contained  in 
the  judgment  in  that  case. 

The  Vice-Chancellor  was  of  opinion  that  the  property 

(a)  3  Rubs.  124.  (c)  2  Hare,  14. 

(b)  8  B.  &  C.  231.  (d)  Anti,  Vol,  1,  p.  108. 
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in  question  was  divisible  amongst  those  only  of  the  child-         1845. 
Ten  of  the  testator's  brothers  and  sisters  who  survived 
the  widow. 


Thompson  r.  Cooper.  May  2nd. 

IHE  suit  was  instituted  by  the  plaintiff^  on  behalf  of  Where  the  ftind 
Umad^  and  all  other  the  creditors  of  Samuel  Porter^  de-  imtuinsaffi!. 
eeased,  sgainst  the  defendant  Cooper,  as  his  administra-  ^^t^^^^^ 

tor  (s),  oosti,  the  cre- 

_  ii.i%i  .  ditors  who  hare 

Bj  the  decree  made  on  the  hearing  of  the  cause,  it  was  had  the  benefit 
referred  to  the  Master  to  take  an  account  of  what  was  due  proying^^ 
and  owing  to  the  plaintiff,  and  all  other  the  creditors  of  ^^^^^J' 
the  intestate;  and  it  was  ordered,  that  the  persons  coming  debts miut con- 
in  to  prove  their  debts,  not  parties  to  the  suit,  should,  pUmtiff's 
before  they  were  to  be  admitted  creditors,  contribute  to  ^t'mattcr'o" 
the  plaintiff  their  proportion  of  the  expenses  of  the  suit,  ??^*P^°\^ 
the  amount  to  be  settled  by  the  Master.  they  obtained 

The  Master,  by  his  report,  after  stating  the  plaintiff's  S^^of  being 
debt,  amounting  to  138/.  9*.  4rf.,  reported  that  the  defend-  -^^editoni 
ant  and  bis  partner,  Yickers,  had  proved  a  debt  due  to  ^ith  a  person 

who  had  a  right 

them  from  the  intestate,  amounting  to  271/.  6«.  3i/.,  and  of  retainer 
that  the  defendant  and  two  persons,  named  Caven  and  ^^*^* 
Bell,  as  executors  of  James  Caven,  had  proved  a  debt  of 
£400,  which  debts  the  Master  had  allowed,  and  further, 
that  the  defendant  had  received  a  balance  on  account  of 
his  intestate's  estate  (amounting  to  485/.  69.  lltf.)>  which 
he  had  retained  in  satisfaction  of  the  two  debts  of 
S71/.  69.  Sd.  and  £400,  and  the  costs  of  proving  those 
debts. 

(a)  See  anU,  Vol.  1,  p.  81. 
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1845.  By  an  order  made  on  the  hearing  of  the  cause,  for  far- 

Thompson     *^®'  directions  in  July,  1844,  it  was  ordered,  that  so  much 

^   V*  of  the  costs  of  the  suit,  prior  to  the  decree  on  the  hearing, 

COOPEK. 

as  related  to  a  certain  sale  by  the  administrator  therein 
mentioned,  and  certain  other  costs,  should  be  primary  and 
secondary  charges  on  the  fund  in  question  in  the  cause ; 
and  it  was  ordered  that  the  plaintiff's  costs  of  the  suit 
should  be  charged  on  the  residue  of  the  fund,  if  any. 

The  deficiency  of  assets  being  so  great  as  to  leave  the 
costs,  which  were  declared  to  be  the  secondary  charge  on 
the  fund,  unprovided  for,  the  plaintiff  now  presented  his 
petition,  setting  forth  the  foregoing  facts,  and  stating,  that, 
before  the  three  several  debts  of  138/.  9^.  4d.,  271/.  6s.  Sd., 
and  dE400,  were  allowed  by  the  Master,  he  required  the 
persons,  not  parties  to  the  suit,  who  were  entitled  to  them, 
to  contribute  their  proportion  of  the  expenses  of  the  suit; 
that  Yickers  accordingly  signed  an  undertaking  to  contri- 
bute his  proportion  of  the  expenses  of  the  suit,  to  be  settled 
by  the  Master,  upon  being  allowed  to  come  in  and  prove 
the  debt  of  271/.  6s.  Sd,,  due  to  him  and  his  partner,  the 
defendant  Cooper ;  and  that  at  the  same  time,  Caven  and 
Bell  signed  a  similar  undertaking  as  to  the  debt  of  JE400, 
due  to  them  and  the  defendant  Cooper,  as  executors  of 
James  Caven :  that  the  several  costs  which  had  been  or- 
dered to  be  paid  prior  to  the  defendant's  general  costs  of 
the  suit  had  been  taxed  and  paid,  but  that  there  was  a 
deficiency  of  funds  to  meet  the  other  costs. 

The  petition  prayed  that  the  creditor  Vickers  might 
be  directed,  vdthin  a  given  time,  to  pay  the  petitioner  his 
proportion  of  the  petitioner's  expenses  of  the  suit :  and 
that  the  creditors,  Caven  and  Bell,  might  be  directed  to 
pay  the  petitioner  their  proportion  of  the  petitioner's  ex- 
penses of  the  suit,  or  that  it  might  be  referred  to  the 
Master  to  settle  the  amount  of  the  contribution  to  be  made 
by  Vickers,  Caven,  and  BelL 

The  contribution  claimed  was  according  to  the  propor- 
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tion  of  the  respectiye  debts,  and  not  according  to  the         1845. 
nnmber  of  creditors. 


Mr.  Bugsell  and  Mr.  Shebbeare,  for  the  petitioner,  sub- 
mitted that  the  present  application  was  within  the  terms 
of  that  part  of  the  decree  which  provided  for  contribution ; 
bat  that  at  all  events  it  was  but  equitable  that  persons  who 
had  had  the  foil  benefit  of  the  suit  should  contribute  to- 
wtrds  the  expenses  of  the  plaintiff;  and  here  Yickers  had 
leodTed  the  amount  of  his  debt  in  full,  and  Caven  and 

Bed  had  satisfied  their  debts  by  means  of  the  retainer. 

They  leSmred  to  Shortley  t.  Selby  (a). 

Mr.  Koe  and  Mr.  Pryor,  contri,  contended  that  no  case 
eonld  be  cited  in  which  creditors,  not  parties  to  the  suit, 
had  been  compelled  to  give  undertakings  of  the  nature 
mentioned  in  the  petition ;  but  supposing  the  undertakings 
valid,  the  petitioner  was  too  late  in  his  attempt  to  enforce 
them  after  the  cause  had  been  heard,  and  a  decree  made 
on  further  directions.    With  respect  to  the  direction  for 
eontribution  contained  in  the  original  decree,  supposing 
it  to  apply  to  the  present  application,  it  was  not  a  direction 
whicby  in  practice,  had  been  acted  upon:   Lechmere  v. 
Brazier  (6),  Bluett  v.  Jessqp  (c).     That  clause,  however,  of 
the  decree  was  wholly  inapplicable.    As  to  the  question  of 
retainer^  it  was  decided  in  Spicer  v.  James  {d)  that,  under 
the  common  decree  against   an  administrator,  directing 
Ids  intestate's  assets  to  be  applied  in  a  due  course  of  admi- 
nistration, the  Master  was  not  entitled  to  go  into  the  con- 
nderation  of  transactions  between  the  administrator  and 
the  other  creditors  which  might  affect  the  administrator's 
light  of  retainer  for  a  debt  due  to  himself.     The  right  of 
the  administrator  in  this  case  to  retainer  was  not  aided  by 


(a)  5  Madd.  447.  (e)  J^e.  240,  243. 

(&)  I  Rom.  72,  7S.  (<0  2  Myl.  &  K.  3S7. 


Thompsok 
Coopim. 
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1845.        the  suit  of  the  petitioner.    As  he  could  retain  the  debt  in 

TeoMPsoif     ^^^'  without  any  concurrence  of  the  parties  who  were 

9'  jointly  entitled  with  him^  those  parties  ought  not  to  be 

called  on  for  more  than  they  had  already  paid^  namely,  the 

expenses  of  the  proof  of  the  debts  of  271/.  6«.  Sd.  and 

£400. 

The  Vice-chancellor. — I  think  that  the  petitioner's 
claim  is  not  defeated  or  prejudiced  by  the  circumstance, 
that  the  Court  has  not  hitherto  noticed  or  recognised  it, 
and  has  not,  before  the  present  time,  been  asked  to  notice 
or  recognise  it.  Nor  do  I  think  the  question  of  retainer 
material  for  the  present  purpose.  The  decision  as  to  retainer 
merely  established  this — that,  in  respect  of  certain  debts  in 
which  the  administrator  was  interested,  he  was  entitled  in  his 
accounts  to  be  allowed  the  amount  in  full ;  which  diminished 
by  so  much  the  sums  to  be  distributed  among  the  general 
creditors.  The  Court,  however,  has  decided,  that  the  ge- 
neral costs  of  the  suit,  the  costs  now  in  question,  should 
be  paid  out  of  the  fund,  that  fund  being  the  ultimate  sur- 
plus of  the  estate  in  the  hands  of  the  administrator,  after 
making  all  just  allowances,  which  allowances  are  said 
to  include  the  sums  retained.  This,  therefore,  exhaust- 
ing the  amount  otherwise  applicable  to  the  payment  of 
the  costs,  these  costs  cannot  be  paid  out  of  the  estate,  and 
the  creditors  paid  are  called  on  to  contribute.  The  circum- 
stance that  they  haye  been  paid  their  debts  in  full,  by 
reason  of  their  association  with  an  administrator  who  had 
a  right  of  retainer,  is  not  material.  In  point  of  fact,  they 
have  come  in  and  proved  their  debts  in  the  ordinary  mode; 
and  I  am  told,  that,  according  to  practice,  the  benefit  of 
the  retainer  could  not  otherwise  have  been  allowed  to  them. 
Having  come  in  and  proved,  and  obtained  the  benefit  of 
the  suit  which  was  instituted  on  their  behalf,  as  well  as  that 
of  the  plaintiff,  it  cannot  be  just,  that  in  such  a  suit — a  suit 
instituted  for  the  benefit  of  all  the  creditors-— one  alone 
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should  bear  the  bnrden^  when  others  have  the  benefit.    I        1845. 
do  not  decide  whether  this  case  is  within  the  precise  literal     ^i^^^J^"^ 
sense  of  the  expression  of  the  decree :  ^'  The  parties  com-  «^« 

ing  in  to  prove  are^  before  they  are  admitted  creditors^  to 
oontribnte  their  proportion  of  the  expenses  of  the  snit.'^ 
The  principle  is^  that  where  a  creditor's  snit  is  properly 
instituted  against  a  testator's  assets^  and  the  fund  to  be 
sdministered  is  insufficient  to  pay  the  plaintiff  his  costs, 
those  who  have  come  in  and  received  a  benefit  under  the 
deeree  most  contribute  to  make  good  that  loss  which  the 
ihontiff  has  borne  on  behalf  of  all  the  creditors.     I  there- 
fore maike  the  order  for  this  payment.     The  division  of  the 
oosti  must  be  in  proportion  to  the  amount  proved  and 


In  re  Green.  ^«y  2iirf« 

A  MORTGAGE  of  certain  freehold  property  was  made  by  Upon  a  peti- 
way  of  conveyance  to  a  trustee  and  his  heirs,  in  trust  for  ga^eefOT  the 
^  mortgagor  and  his  heirs,  until  default  in  payment  of  ^^^^^^^^ 
die  mortgage-money,  and  then  in  trust  for  sale,  with  or  in  the  room  of 
without  the  consent  of  the  mortgagor,  with  an  ultimate  of  a  trustee  for 
trust  for  the  mortgagor,  of  the  surplus  monies  (if  any),  after  ^llj'^'d^ed, 
•stisfying  the  mortgage.  ^  9"*^  m 

.  ,  .  tn®  absence  of 

The  trustee  died,  leaving  an  infant  heir.  the  mortgagor, 

Defitolt  having  been  made  in  payment  of  the  mortgage-  application. 
money,  a  petition  was  presented  by  the  mortgagee,  praying 
that  the  infant  heir  might,  under  the  stat.  11  Creo.  4,  and 
1  Witt,  4,  a  60,  ss.  6  &  22,  be  declared  a  trustee  for  the 
mortgagee,  and  might  be  directed  to  convey  the  estate  to  a 
new  trustee  for  sale. 

The  mortgagor  had  not  been  served  with  a  copy  of  the 
petition,  there  being  some  difficulty  in  finding  him« 

Ur.  Jmpleti,  for  the  petition* 
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1845. 


The  Vice-chancellor  said^  that  the  trust  being  for  the 
mortgagor,  as  well  as  the  mortgagee,  and  the  mortgagor 
not  having  appeared,  the  prayer  of  the  petition  could  not 
be  granted.  And  his  Honor  ordered  that  the  petition 
should  stand  over  until  an  affidavit  was  produced,  that  the 
mortgagor  could  not  be  found,  or  until  he  was  served  and 
brought  before  the  Court. 


ilfay  3rd, 


A  lolidtor't 
bill  of  costs 
psid  under 
pressure,  and 
protested 
sigainsty  refer- 
red for  taxation. 

Protest,  com- 
bined with 
other  circum- 
stances, may  be 
a  ground  of  re- 
feranceof  a 
bill  of  costs  for 
taxation. 

Where  there 
is  evidence  of 
pressure,  the 
Court  will,  if 
necessary,  di- 
rect a  general 
reference  for 
taxation,  al- 
though in  the 
petition  for 
taxation,  some 
only  of  the 
items  of  the 
billofcosU 
may  be  ob- 
jected to. 


Ex  parte  Wilkinson. — In  the  Matter  of  Alcock  (a). 

Jonathan  Dickinson,  being  entitled  in  fee  to 

various  freehold  and  copyhold  estates,  and  having  created 
various  mortgage  incumbrances  upon  them,  by  certain 
indentures  of  lease  and  release,  dated  the  30th  and  31st 
December,  1836,  reciting  the  various  mortgages,  and  by 
certain  surrenders  of  even  date  with  the  release,  conveyed^ 
in  consideration  of  £3000,  all  the  mortgaged  premises  to 
Richard  Waddilove  and  his  heirs,  upon  trust  to  sell  the 
same,  either  with  or  without  the  concurrence  of  the  former 
mortgagees,  and  out  of  the  produce  to  pay  off  the  monies 
due  on  the  former  securities  and  to  himself,  and  to  pay 
the  residue  to  the  mortgagor ;  and  in  case  all  the  estates 
should  not  be  sold  for  these  purposes,  to  re-convey  the 
unsold  part  thereof  to  the  mortgagor,  his  heirs,  and  assigns. 
In  April,  1837,  Waddilove  was  admitted  to  the  copyhold 
hereditaments. 

Throughout  these  transactions,  Messrs.  Alcock  &  Dixon 
acted  as  the  solicitors  of  the  mortgagor.  They  were^  also, 
the  solicitors  of  the  mortgagee,  Mr.  Waddilove. 


(a)  The  Reporter,  having  been 
unavoidably  absent  during  the 
greater  part  of  the  discussion  of 
this  case,  is  indebted  to  Mr.  B<me 


for  the  materials  from  wbicb  the 
arguments  have  been  drawn  up, 
and  for  the  judgment. 
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On  the  22nd  January^  1841,  a  mortgage  for  £1800,  to        1845. 
Henry  Alcock,  of  the  firm  of  Alcock  &  Dixon,  and  Thomas      ^  ' 
Birkbeck^  being  one  of  the  mortgages  recited  in  the  con-    Wukiksok. 
▼ejance  to  WaddiloTe^  was  paid  off.     By  a  surrender, 
dated  the  same  day,  Alcock  and  Birkbeck  surrendered  these 
premises  to  WaddiloTC^  and  by  an  indenture  of  the  same 
day^  made  between  Alcock  and  Birkbeck  of  the  one  part 
and  Waddiloye  of  the  other  part,  the  mortgagor  not  being 
a  party,  it  was  declared,  that  the  hereditaments  comprised 
in  the  surrender  of  eyen  date,  were  surrendered  to  Wad- 
£kiive,  his  heirs  and  assigns,  upon  the  like  trusts,  &c.,  as 
were  oontaiiied  in  the  indenture  of  the  30th  December, 
1836^  and  as  if  they  had  been  recited  therein  at  length. 

In  May^  1844,  Jonathan  Dickinson  died  intestate^ 
letTing  Mary  Wilkinson,  the  wife  of  Henry  Wilkinson, 
his  heir-at-law. 

On  the  17th  of  the  following  month  of  June,  Alcock 
k  Dixon  sent  to  Mr.  Wilkinson  their  bill  of  costs  re- 
lating to  the  preparation,  &c.  of  the  deed  of  the  22nd 
January^  1841,  and  to  various  letters  requesting  payment  of 
interest  to  Waddiloye.   The  bill,  amounting  to  39/.  1 7$.  5d., 
was  accompanied  by  a  letter  in  these  terms : — "  Messrs. 
Alcock  &  Dixon  will  feel  obliged  to  Mr.  Wilkinson  if  he 
would  send  the  amount  of  these  small  accounts,  as  they 
haye  been  standing  oyer  some  time.'^    On  the  24th  of  the 
isme  month,  one  of  the  firm  of  Alcock  &  Dixon  sent  to 
Mr.  Wilkinson  a  letter  to  this  effect,  yiz. — "  I  was  much 
lorprised  to  hear,  that  our  bill  against  you,  and  the  late 
Mr.  Dickinson,  was  handed  oyer  to  a  person  at  Rochdale, 
without  any  explanation.     I  was  equally  surprised  on  my 
writing  a  note,  some  days  ago,  that  I  did  not  receiye  any 
answer  or  message  from  you,  but  that  you  had  directed 
Ur.  Artindale  to  call  upon  us.    What  we  haye  done  to 
call  for  this  unusual,  and  to  say  the  least  of  it,  uncourteous 
bebayiour,  I  do  not  know.    You  certainly  haye  a  right  to 
lelect  yoor  own  professional  adyiser,  but  pay  off  the  old 
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1845.        one.    I  shall  wfdt  a  few  days,  and  if  no  settlement  of  our 
,-   ^ _!     account  is  then  made.  I  shall  commence  actions.     It  is 
Wilkinson,    very  unpleasant  to  have  this  kind  of  correspondence^  but 
you  have  caUed  for  it.^' 

On  the  11th  July,  1844,  letters  of  administration  of  the 
effects  of  Dickinson,  were  granted  to  Mrs.  Wilkinson.  On 
the  13th,  Mr.  and  Mrs.  Wilkinson  executed  a  power  of 
attorney  to  Oeorge  Haworth,  authorizing  him  to  sell  the 
real  estates,  and  get  in  the  personal  estate  of  the  intestate^ 
for  the  payment  of  his  debts.  And,  on  the  13th  of  the 
same  month,  they,  through  their  solicitor,  served  a  formal 
notice  on  Alcock  &  Dixon,  as  the  solicitors  of  Waddilove, 
to  the  effect,  that  they  would,  at  the  expiration  of  six 
months,  pay  off  the  principal  sum  of  JE5000,  then  due 
to  Waddilove  on  the  several  mortgages,  together  with 
interest. 

Soon  after  the  delivery  of  this  notice,  Mr.  and  Mrs.  Wil- 
kinson conveyed  the  equity  of  redemption  in  the  mort- 
gaged property  to  Haworth,  upon  trust,  to  sell,  and  out  of 
the  produce  to  pay  off  all  incumbrances,  and  to  pay  over 
the  balance  as  in  the  deed  mentioned.  Haworth  after- 
wards proceeded  to  sell  the  property,  in  lots,  to  nine  dif- 
ferent purchasers ;  and,  as  the  several  lots  were  sold  free 
from  Waddilove*s  mortgage,  he  was  made  a  party  to  them 
to  convey  the  legal  interest. 

On  the  18th  December,  1844,  many  of  the  drafts  of 
these  conveyances  were  sent,  by  the  mortgagor's  solicitor, 
to  Messrs.  Alcock  &  Dixon  for  their  perusal  and  approval 
on  the  part  of  Waddilove.  The  rest  were  sent  on  the  Slst, 
together  with  a  letter,  containing  a  request,  that  Messrs. 
Alcock  &  Dixon  would  send  an  account  of  principal  and 
interest  due  to  Mr.  Waddilove  to  the  13th  of  the  ensuing 
month,  and  an  account  of  Messrs.  Alcock  &  Dixon's 
costs  at  their  convenience. 

The  bill  of  costs  so  requested  to  be  sent,  was  not  de- 
livered by  Messrs.  Alcock  &  Dixon  to  the  mortgagor's 
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solicitors  until  the  eveniDg  of  Saturday^  the  11th  Janu-        1845. 
siy,  the  day  of  payment  of  the  mortgage  being  the  follow-      ^BjT'aH 
mg  Monday^  and  the  meeting  of  all  parties  for  that  pur-    Wilkinsok. 
pose  haying  been  appointed  for  that  day.    The  bill  so 
deliTered  was  headed^  ''  The  Heiress  at  Law  of  Jonathan 
Dickinson  deceased^  and  her  trustee^  to  Alcock  &  Dixon^ 
Dr.  ^  and  the  first  charge  in  the  bill  was^  '^  Bill  delivered, 
3M.  \7s.  hd./'  being  the  amount  of  the  former  bill.    The 
entire  amoiint  of  the  bill  last  delivered^  including  this 
disrge,  was  162/.  3#.  4d. 

The  mortgagor's  solicitor  complained  at  the  meeting,  of 

what  he  considered  improper  and  excessive  charges  in 

botb  hills;  but,  as  Messrs.  Alcock  &  Dixon  refused  to 

jxnu't  the  redemption  to  take  place^  except  upon  payment 

of  the  whole  152/.  3«.  Ad.,  the  mortgagor's  solicitor  paid 

that  amount  under  protest 

The  present  petition^  which  was  presented  by  Henry 
'Wilkinson,   and   Mary  his  wife,  and   George  Haworth, 
(who  had  been  appointed  receiver  of  the  real  and  personal 
estate  of  the  intestate,  in  a  suit  brought  by  the  creditors 
Smt  administering  the  intestate's  estate),  after  stating  these 
fiuts^  which  were  verified  by  affidavit^  and  setting  forth 
various  items  in  the  bills  of  costs^  in  regard  to  which  the 
petitioners  conceived  themselves  aggrieved,  and  suggest- 
ing, with  respect  to  the  bill  first  delivered,  that  the  deed  of 
the  22nd  January,  1841,  was  wholly  unnecessary,  prayed 
that  it  might  be  referred  to  the  taxing  Master  to  tax  the 
billsy  and  that,  in  case  an  overpayment  should  have  been 
made,  Messrs.   Alcock  &  Dixon  might  be  ordered  to 
refond. 

On  the  side  of  Messrs.  Alcock  &  Dixon,  it  was  stated  by 
tfl&davity  that  the  draft  conveyances  and  surrenders  to  the 
lereral  purchasers  and  re-conveyances  to  George  Haworth, 
amounted  to  twenty  in  number,  and  that  many  of  them 
were  upwards  of  ninety  folios  in  length ;  and  that  but  few 
of  the  ingrosaments  were  sent  for  examination  until  a  few 
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1845.       days  before  the  13th  January.    It  was  also  stated^  with 

Ejp  aru     ^"^P®^*  ^^  ^^  fi^®*  ^^^  ^^  costs,  that  the  petitioner  Wil- 
WiLKiNsoN.  kinson,  who,  with  his  wife,  had  acted  jointly  with  the  in- 
testate in  the  mortgage  matters,  had  known  of  its  exist- 
ence for  some  time  previously  to  its  being  delivered. 

Mr.  Russell  and  Mr.  Metcalfe^  in  support  of  the  petition. 
— In  the  first  place,  the  bill  of  costs  of  39/.  Vis.  5(f.,  form- 
ing the  first  item  in  the  larger  bill,  is  not  to  be  considered 
as  the  mortgagee's  costs,  and,  therefore,  ought  not  to  have 
been  demanded  as  a  preliminary  to  the  redemption  of  the 
estate.  The  remedy  for  that  amount  was  against  the  per- 
sonal representative  of  the  mortgagor.  These  costs  had 
nothing  to  do  with  the  costs  of  the  mortgagee  as  such. 
As  to  that  bill,  therefore,  and  it  must  be  taken  as  a  dis- 
tinct bill,  and  not  as  a  single  item  in  the  new  bill — ^the 
petitioner's  objection  is  to  the  whole.  With  regard  to  the 
greater  bill,  although  objections  to  particular  items  only 
are  taken  by  the  petition,  yet  that  does  not  preclude  the 
Court  from  ordering  the  general  reference.  The  powers 
given  by  the  act  6  &  7  VicL  c.  73,  are  very  large.  By  the 
41st  section,  the  payment  of  a  bill  of  costs  is  in  no  case  to 
preclude  the  Court  from  referring  the  bill  for  taxation,  if 
the  circumstances  of  the  case  require  it;  provided  the 
petition  be  presented  in  proper  time.  One  object  of  the 
Legislature  was  to  prevent  undue  pressure  by  solicitors 
in  matters  unconnected  with  any  suit  or  action :  in  re 
Lees  {a),  Horlock  v.  Smith  (6).  That  pressure  existed  in 
this  case  no  man  can  doubt. 

The  bill  was  not  delivered  until  the  very  eve  of  the  com- 
pletion of  the  conveyances  to  the  purchasers.  At  that 
time  it  was  impossible  for  the  petitioners  to  refuse  pay- 
ment, for,  if  they  had,  the  appointment  of  so  many  parties^ 
some  coming  from  long  distances  to  complete  their  pur- 

(a)  5  Beav.  410.  {h)  2  Myl.  &  Cr.  405. 
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chases,  must  haye  been  abandoned,  and  new  appointments,        i845. 
at  a  great  expense,  must  have  been  made.    There  would      ^T^^d^ 

Ex  parte 

hkfe  been  also  the  risk  of  the  purchasers  raising  objections  WiLKmsoN. 
to  completing  the  purchases,  on  the  ground  of  the  convey- 
ances not  being  ready  at  the  time  agreed.  Besides,  the 
payment  was  made  not  only  under  pressure,  but  under 
protest  against  it6  fidrness.  The  right  of  the  petitioners  is 
plain,  to  have  a  reference  for  the  taxation  of  the  whole  bill. 

Mr.  Simpkinson  and  Mr.  HecUhfield,  for  the  respondents. 
—The  bill  for  39/.  178.  5d.  was  never  objected  to  by  the 
intertate,  or  by  Wilkinson  on  his  behalf,  and,  after  the 
tertitor's  death,  was  paid  by  his  representative.  The  Court, 
tbeiefore^  as  to  that  bill,  had  no  authority  to  order  the 
taxation  npon  any  petition  whatever,  and  clearly  not  on  the 
petition  of  Haworth,  the  mere  estate-agent  of  the  other  peti- 
tioners.    Before  the  statute  neither  of  the  bills  would  have 
been  taxable,  and  it  is  submitted,  that,  for  the  foregoing 
reasons,  the  smaller  one  is  not  taxable  even  now.  As  to  the 
larger  bill,  the  petitioners  say,  that  it  was  paid  under  pro- 
test ;  but  protest  of  itself  is  not  enough.     There  must  be 
evidence  of  imposition  or  fraud :  in  re  Thompson  {a) .    Unless 
the  bill  is  taxable  for  other  reasons,  protest  cannot  make 
it  so.     Pressure  may  certainly  make  a  bill  taxable,  but 
pressnre  must  arise  from  the  conduct  of  the  party  who  de- 
mands payment,  not  from  the  acts  of  the  party  paying. 
It  is  said  that  payment  in  this  case  was  forced ;  because,  if 
not  made,  the  petitioners  must  have  given  up  the  sales,  at 
least  for  that  time.     That,  however,  was  their  own  fault. 
Having  thought  fit  to  make  the  mortgagee  a  party  to  the 
conveyances  to  the  purchasers,  it  was  impossible  for  his 
solicitors  to  make  out  their  bill  of  costs  until  just  before 
the  time  for  completion ;  for  they  could  not  before  know 

what  charges  for  attendances  and  for  other  matters  they 

(o)  14  Law  Journ.  (Ch.)  137. 
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1845.  might  have  to  make.  The  plain  duty  of  the  petitioners 
Espartt  ^^9  ^^  tender  to  the  mortgagee  his  principal^  interest^  and 
Wilkinson,  ^osts,  and  take  from  him  a  reconveyance ;  he  had  nothing 
to  do  with  the  purchaser.  It  cannot  be  said  that  a  mort- 
gagor, who  by  his  own  acts  occasions  delay  in  the  delivery 
of  the  bill  of  costs  of  the  mortgagee's  solicitor,  is  entitled 
to  pay  it  under  protest,  and  then  to  tax  the  bill.  With 
reference  to  the  larger  bill,  the  petitioners  having  selected 
such  items  as  they  object  to,  cannot  claim  to  tax  the  bill 
generally :  per  Lord  Cottenham,  in  ex  parte  Andrews  {a). 

The  yicB-CHANCELLOB. — If  I  thought  that  Lord  Cot- 
tenham meant  to  lay  down  any  general  rule,  that,  in  a  case 
circumstanced  as  this  is,  it  is  necessary  or  right  to  enter 
into  a  consideration  of  the  items  of  the  bill,  or  any  of  them, 
I  should  probably  enter  into  such  a  consideration ;  but  I 
do  not  think  that  his  lordship  intended  to  do  so.  I  do 
not  so  read  and  understand  ew  parte  Andrews,  the  case 
which  has  been  mentioned.  I  consider  the  course  that  I 
intend  to  take  as  not  inconsistent  with  any  general  rale. 
In  my  view  of  this  case,  it  is  not  necessary  to  offer  an 
opinion  upon  any  of  the  items  of  the  bill;  it  must  go  to 
the  Master  for  taxation,  with  the  observation,  that  I  give 
no  opinion  whatsoever  whether  it  will  be  considerably  re- 
duced, or  reduced  at  all,  by  the  taxation — no  opinion  for 
or  against  a  single  item,  either  as  to  amount  or  principle. 
The  case  will  go  perfectly  free  to  the  Master.  I  direct 
the  taxation  on  the  ground  that  the  bill  was  paid  under 
circumstances  of  pressure.  By  this  I  do  not  mean  any 
censure  on  the  gentleman  who  received  payment  of  the 
bill.  I  do  not  mean  to  intimate  or  to  suggest  that  the 
pressure  was  improper;  but  pressure  there  was  at  the 
time  when  the  bill  was  paid.  The  mortgagor  had  sold  to 
nine  purchasers,  to  the  conveyances  to  whom  the  original 

(a)  13  Law  Journ.,  (Ch.)  222. 
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mortgagee  was  made  a  party.     On  the  18th  of  January,         1845. 
aU  parties  met  to  complete ;  and  I  must,  on  the  whole  evi-       Bxvarte 
dence,  not  forgetting  that  the  solicitor  of  the  mortgagee    Wilkinson. 
hsd  been  the  solicitor  for  the  mortgagor,  take  it  that  the 
biD  was  paid  under  protest.    Protest  of  itself  may  not  be 
miterial ;  bnt^  connected  with  other  circumstances,  it  may 
be.    In  this  case  it  is,  in  my  opinion,  one  of  the  circum- 
stinces  to  be  attended  to,  more  particularly  as  there  was 
in  offer  to  refer,  and  that  offer  was  not  accepted.     It 
hii  been  said^  that,  although  there  was  an  offer  to  refer, 
the  offer  was  not  accompanied  by  an  offer  to  pay  :  that  is 
not  material,  nor  is  it  material  that  it  was  not  met  by  any 
cooDter  offer.     I  think  that  the  bill  was  paid  under 
jmwure,  and  not  paid  the  less  under  pressure,  because  the 
matter  was  so  conducted  that  the  bill  could  not  be  or  was 
not  deliyered  until  a  very  late  period,  probably  not  before 
the  Saturday,  or  not  long  before.     I  have  no  doubt  what- 
ever, therefore,  that  this  is  a  case  in  which  the  bill  ought 
to  be  sent  for  taxation.    A  distinction  has  been  reasonably 
argued  to  exist  between  the  £89  and  the  dEllO.     If  this 
case  had  wholly  turned  on  the  £39, 1  do  not  say  what  I 
sbonld  have  done ;  but,  considering  that  I  must  send  the 
bill,  as  to  more  than  £100,  for  taxation,  and  considering 
that  the  first  item  in  the  bill  is  the  bill  for  £39,  I  think 
that  I  ought  not  to  sever  the  two.     Let  the  costs  of  the 
petition,  and  of  the  taxation,  be  reserved. 
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1845. 

^%m?  *  Edwards  v.  Browne. 

Sde  of  .refer-  RoBERT  HILTON  ANGUIN,  by  his  will,  devised  and 

siomrr  iotarcst 

in  real  and  per-  bequeathed  the  residue  of  his  real  and  personal  property 
2? iSirSrSc  to  the  defendant,  Mary  Browne,  for  life,  and  after  her  de- 
ground  of  in.     ^gj^gg  |.Q  tjjg  plaintiff,  Charles  Edwards,  who  was  a  nephew 

adequacy  of  tr  f  ^      '  t 

price.  of  the  defendant,  his  executors,  administiators,  and  assigns, 

provided  that  it  should  be  lawful  for  the  said  Mary  Browne, 
if  she  should  think  proper,  by  deed  or  will,  legally  exe- 
cuted, to  subject  and  charge  the  whole  or  any  part  of  such 
real  and  personal  estate  to  and  with  the  payment  of  any 
annual  sum  not  exceeding  the  sum  of  £20  a  year,  for  the 
benefit  of  Emma  Edwards,  the  plaintiff's  sister,  for  her 
life,  in  such  manner  and  form  as  the  said  Mary  Browne 
should  think  fit ;  and  the  testator  appointed  Thomas  Todd 
and  Mary  Browne  his  executor  and  executrix. 

Thp  testator,  at  the  date  of  his  will  and  of  his  death, 
which  took  place  in  July,  1833,  was  the  owner  of  freehold 
and  leasehold  property  at  Torquay.  He  was  also  possessed 
of  considerable  personal  estate,  and  of  an  estate  in  Ja* 
maica. 

Thomas  Todd  acted  for  a  short  time  only  in  the  trusts 
of  the  will. 

By  indentures  of  lease  and  release  of  the  20th  and  21st 
November,  1835,  made  between  the  plaintiff  of  the  first 
part,  William  Kitson  of  the  second  part,  and  the  defendant 
of  the  third  part,  reciting  a  loan  by  Kitson  to  the  plaintiff 
of  £250,  on  the  security  of  the  property  after  mentioned, 
and  reciting  that  the  defendant  had  contracted  with  the 
plaintiff  for  the  purchase  of  all  the  plaintiff's  interest  in 
the  real  and  personal  property  of  the  testator  (except  his 
estate  in  Jamaica,  and  his  plate)  for  £1700,  out  of  which 
Kitson  was  to  be  paid  his  debt  and  interest;  it  was  wit- 
nessed, that,  in  consideration  of  £283  paid  by  the  de- 


Edwards 
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fendant  to  Kitson,  and  of  £1417  alleged  to  be  paid  by  the         1845. 
defendant  to  the  plaintifip^  but  of  which^  in  fact^  the  sum 
of  £700  was  left  outstanding  on  the  defendant's  bond^  the  v, 

plaintiff  conyeyed  all  his  interest  in  the  estates  of  the 
testator  (except  the  estate  in  Jamaica,  and  the  testator's 
plate)  to  the  defendant,  her  heirs,  executors,  &a,  for  her 
absolute  use  and  benefit 

By  an  indenture  bearing  even  date  with  the  before* 
mentioned  indenture  of  release,  after  reciting  the  testator's 
will,  and  that  Thomas  Todd  and  the  defendant  had  paid 
tU  the  testator's  debts  and  legacies,  and  that  all  accounts 
of  the  personal  estate  and  effects  of  the  testator,  and  of  all 
the  jnonies  receired  by  Thomas  Todd  and  the  defendant, 
»  such  executors,  and  all  other  transactions,  matters,  and 
tilings,  relating  to  or  concerning  the  executorship  of  the 
testator^a  estate,  had  been  produced  and  exhibited  by  Todd 
and  the  defendant  to  the  plaintiff,  who  was  fully  satisfied 
therewith,  and  reciting  the  purchase  of  the  plaintiff's  re- 
fersionary  interest  under  the  indenture  of  even  date ;  it 
was  witnessed,  that,  by  the  present  indenture,  the  plaintiff 
remitted,  released,  and  for  ever  discharged  Thomas  Todd 
tad  the  defendant,  their  heirs,  &c.,  from  all  clauses  and 
provisions  in  the  will,  and  from  all  actions  and  suits  re- 
lating to  the  testator's  estate,  except  the  Jamaica  estate 
and  the  plate. 

The  bill  alleged  that  the  plaintiff  attained  his  majority 
in  July,  1884,  and  that,  not  being  possessed  of  any  other 
property,  and  being  in  want  of  money,  he  entered  into  a 
treaty  with  the  defendant  for  the  sale  of  his  reversionary 
interest  under  the  testator's  will;  and  that  he  was  ulti- 
mately induced  by  the  defendant's  brother-in-law,  a  Mr. 
Ley,  to  sell  his  interest  in  that  part  of  the  property,  before 
mentioned,  to  the  defendant  at  dE1700.    That  the  contract 
was  carried  into  execution  by  means  of  the  before-men- 
tioned conveyance,  at  the  date  of  which  the  defendant's 
^  was  68.    That  no  solicitor  acted  for  the  plaintiff  in 
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1846.        the  course   of  the  transaction^  except  in  regard  to  the 
^  preparation  of  the  deed.    That  this  sale  was  at  an  nnder- 

9.  value^  as  would  appear  from  the  fact^  that  the  defendant 

afterwards  sold  certain  portions  of  the  property  at  an  ad- 
vanced value^  and>  in  particular,  that  she  had  sold  the 
reversion  expectant  upon  her  life  interest  in  a  freehold 
mansion,  called  Southampton  Villa,  with  some  adjoining 
land,  forming  part  of  the  property  in  question,  for  the 
sum  of  £1800. 

The  bill  prayed  that  the  deeds  of  November,  1885,  so 
far  as  they  related  to  the  defendant,  might  be  declared 
void  against  the  plaintiff,  the  plaintiff  being  willing  to 
repay  the  ill 700  and  interest,  or  to  set  it  off  against  the 
£1800  and  interest.  The  bill  also  prayed  accounts  of  the 
testator's  real  and  personal  estate,  &c. 

The  defendant,  by  her  answer,  (filed  in  July,  1843),  ad- 
mitted that  in  January,  1841,  she  sold  the  reversion  in  fee, 
expectant  on  her  decease,  in  Southampton  Villa  to  Mr. 
Coleridge  at  the  sum  of  £1800,  of  which  she  had  received 
£800,  the  residue  of  the  purchase-money  being  left  out- 
standing on  Mr.  Coleridge's  bond ;  but  she  insisted  that 
£1800  was  an  excessive  price,  the  purchaser  having  been 
induced  to  give  that  sum  by  reason  of  his  recent  purchase 
of  the  property  adjoining.  She  further  admitted  that  she 
had,  in  March,  1836,  sold  a  cottage  and  land,  part  of  the 
testator's  estate,  for  £149;  and  that  she  had  sold  to  Mr. 
Sheddon  a  leasehold  property  of  the  testator,  called  Bag- 
shaw's,  held  for  a  term  of  ninety-nine  years  from  May 
1845,  determinable  on  the  death  of  the  survivor  of  three 
lives,  (the  age  of  the  oldest  being  fifteen),  for  £450. 
This  price,  however,  she  alleged  to  have  been  given  be- 
cause the  purchaser  was  owner  of  the  reversion. 

It  appeared  from  the  schedule  to  the  answer,  that,  in- 
cluding the  value  of  the  household  furniture,  which,  for 
the  purposes  of  probate  duty,  was  set  at  £424,  but  which 
was,  as  the  defendant  contended,  too  high  a  valuation,  and 
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indading  two  bond  debts  of  £50  and  £10^  the  balance         1845. 
of  penonal  estate  received  by  defendant,  after  payment  of     ^'"'''     ' 
all  known  debts  and  legacies^  was  £1760.    There  was^         •  v. 
bowever,  a  mortgage  debt  for  £585. 

On  the  part  of  the  plaintiff^  two  actuaries  of  assurance 
offioet  and  two  valuers  were  examined.    One  of  the  ac- 
tuaries  stated   the   value  of  the  plaintiff's  reversionary 
interest  in  the  property  sold  in  November^  1885,  to  be 
2823^  St.,  after  deducting  for  the  value  of  the  annuity  to 
Miss  Edwards^  and  adding  the  value  of  the  loss  arising 
faoA  the  delay  in  payment  of  the  defendant's  bond  for 
£700.  This  valuation  was  the  highest.    The  lowest  valua- 
tioD  was  that  of  one  of  the  valuers,  who  estimated  the  value 
of  the  same  interest  (without  taking  into  consideration  the 
other  cireumstances  just  mentioned)  at  1951/.  16«. 

It  appeared  from  the  plaintiff's  evidence,  that,  at  the 
latter  part  of  the  year  1835,  he  was  much  pressed  for 
money  to  pay  his  tradesmen's  bills.  It  did  not  appear, 
however,  that  his  circumstances  were  desperate,  or  that  any 
fraud  had  been  practised  upon  him  in  relation  to  the  sale ; 
on  the  contrary,  one  of  his  witnesses  stated  his  belief  that 
Mr.  Ley,  who  assisted  in  the  sale,  was  incapable  of  taking 
sdvantage  of  the  plaintiff,  or  acting  unfairly. 

From  Mr.  Ley's  evidence,  on  the  part  of  the  defendant, 
it  appeared,  that  the  negociation  for  the  sale  was  entered 
into  at  the  instance  of  the  plaintiff,  and  much  against  the 
withes  of  the  defendant.    The  deponent,  however,  ulti- 
mately prevaUed  upon  the  defendant  to  purchase  the  pro- 
perty at  £1700,  which,  after  much  careful  attention,  and, 
according  to  the  best  of  his  judgment,  he  believed  to  be 
the  fair  price.      He  stated,  that  he  had  had  consider- 
&ble  experience  in  matters  relating  to  the  sale  and  pur- 
chase of  lands  in  the  neighbourhood  of  Torquay,  and  he 
considered  that  the  value  of  land  in  and  about  that  place 
luid  increased  £50  per  cent,  since  1835. 
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1846.  Mr.  Wigram  and  Mr.  Pi^oVf  for  the  plaintiff. — In  Gow- 

Edwabos      ^^''^  ^'  ^^  Faria  (a),  Sir  William  Grant  says : — "  In  con- 

V-  sidering  the  case  of  Evans  v.  Peacock^  I  fonnd  the  doctrine 

Browne. 

of  the  Court  perfectly  established^  that  it  is  incumbent 
upon  those  who  have  dealt  with  an  expectant  heir  relative 
to  his  reversionary  interest^  to  make  good  the  bargain; 
that  is^  to  be  able  to  shew  that  a  full  and  adequate  consi- 
deration was  paid.*'  [T/ie  Vice- Chancellor. — Has  not  the 
sufficiency  of  the  ground  on  which  that  eminent  judge 
made  this  statement  been  questioned  ?]  In  Hincksman  v. 
Smith  (b),  Sir  John  Leach  considered  the  doctrine  of  Sir 
William  Grant  too  well  established  to  be  departed  from ; 
and  in  Aldborough  v.  Trye  (c)^  Lord  Cotienham  appears  to 
have  abided  by  it.  Here^  however^  the  plaintiff  has  evi- 
dence to  shew  that  the  price  given  was  £1000  too  little. 

Mr.  Russell  and  Mr.  Bird,  for  the  defendant. — In  Lord 
Chesterfield  v.  Janssen  (d),  Lord  Hardivicke  says : — "  The 
last  head  of  fraud  on  which  there  has  been  relief^  is^  that 
which  infects  catching-bargains  with  heirs^  reversioners^  or 
expectants  in  the  life  of  the  father^  &c.^  against  which^  re- 
lief always  extended.  These  have  been  generally  mixed 
cases,  compounded  of  all  or  several  species  of  fraud ;  there 
being  sometimes  proof  of  actual  fraud,  which  is  always 
decisive.  There  is  always  fraud  presumed,  from  the 
circumstances  or  conditions  of  the  parties  contracting.^' 
These  observations  shew,  that  mere  inadequacy  of  price  is 
not  a  ground  for  rescinding  a  contract  of  this  nature. 
There  must  be  some  evidence  of  fraud  or  pressure.  There 
is  no  such  evidence  here.  The  plaintiff,  therefore,  to  use 
the  words  of  Lord  Brougham^  in  King  v.  Hamlet  {e),  "  is 

(o)  17  Ves.  24.  (d)  2  Vez.  sen.  125,  157. 

(6)  3  Russ.  433.  (e)  2  M.  &  K.  456,  480. 

(c)  7  CI.  &  Fin.  436. 
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sot  to  be  treated  differently  from  other  persons;  he  is  not        1845. 
exempt  from  the  rule  which  forbids  a  party  to  repudiate  a      g^^^^^^ 
dealing  of  which  he  voluntarily  and  freely  is  availing  him-  v* 

lelf.''    The  plaintiff  was  not  a  pauper^  or  even  a  debtor^ 
except  to  the  extent  of  owing  a  few  tradesmen's  bills  of 
imidl  amount.     The  defendant  was  not  a  trustee  as  to  the 
reilty.    According  to  the  evidence  of  Mr.  Ley^  the  plaintiff 
and  defendant  never  came  in  contact  on  the  subject  of  the 
purchase.     Ley  was  related  to  both^  was  the  common  friend 
qC  botb^  and  set  the  value.    The  plaintiff  was  not  under 
sny  preisure.     The  position  of  the  purchaser  here  was  the 
nme  as  that  of  the  purchaser  in  Shelly  v.  Nash{a).   There 
the  price  was  below  the  Veal  value^  yet^  as  there  was  no 
perxNial  dealing  between  the  vendor  and  purchaser,  the 
sale  was  upheld.     The  cases  of  Headen  v.  Rosher  {b)y  and 
PiAU  V.  Curtis  (c),  shew  to  what  extent  the  evidence  of 
ictnaries  is  of  weight  under  circumstances  like  the  pre- 
lent    The  rule  laid  down  by  Sir  ffilliam  Grant,  in  Gow- 
Ind  V.  De  Faria,  has  been  put  an  end  to,  by  the  decision  in 
Lord  AldbcrougVs  case,  the  effect  of  which  is,  that,  before 
tlie  Court  will  set  aside  a  sale  of  this  nature,  all  the  at- 
tendant circumstances  will  be  taken  into  consideration,  and 
not  merely  the  fact,  that,  the  defendant  cannot  prove  that 
lie  has  given  full  value.     In  Bawtree  v.  fVatson  (d),  Sir 
Jola  Leach  says : — "  The  rule  of  the  Court,  that  the  pur- 
dttser  of  a  reversionary  interest,  in  order  to  support  its 
title,  must  establish  that  the  price  paid  was  a  full  consi- 
deration, is  founded  upon  the  presumption  that  the  parties 
deding  do  not  stand  upon  equal  terms ;  that  the  vendor 
idb  from  the  pressure  of  distress,  and  that  the  purchaser, 
vlu>  has  not  paid  a  full  price,  has  taken  advantage  of  that 
pWtture.    Where  the  inadequacy   of  price  is  the  sole 
poimd  for  the  interference  of  the  Court,  and  the  decree 

(«)  3  Madd.  232.  (c)  Younge,  543. 

9i  H<ael.  Se  Y.  89.  (d)  3  Myl.  &  K.  33D,  341. 
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1845.  of  the  Court  is^  that^  the  ooaveyance  should  stand,  as  a 
security  for  the  price,  the  suit  is  considered  as  in  the 
nature  of  a  bill  of  redemption,  and  the  vendor  is  charged 
with  the  costs  of  the  suif 

The  Vice-Chancellor. — In  estimating  the '' value'^  of  a 
reversionary  interest,  the  apparent  amount  of  the  property 
is  plainly  not  all  that  is  to  be  considered;  its  nature,  its 
position,  and  other  particulars,  certainly  must  be  considered 
as  affecting  the  value  of  the  interest  sold. 

It  is  probably  true  that  landed  property  at  and  about 
Torquay  has  been  progressively  increasing  in  value  since  the 
year  1835.  It  is  probably  true,  also,  that  both  Mr.  Cole- 
ridge and  Mr.  Sheddon,  in  the  circumstances  in  which  they 
were  placed,  gave,  for  personal  reasons,  very  high  prices 
for  the  property  which  they  bought ;  and  I  assume,  also, 
that,  of  the  debts  due  to  the  testator's  estate,  the  i£585 
secured  by  mortgage,  was  the  only  good  debt.  I  assume, 
also,  as  true,  or  highly  probable,  that,  circumstanced  as 
this  property  was,  the  plaintiff  would  have  found  it  a  diffi- 
cult and  expensive  matter  to  effect  a  sale  of  his  interest,  at 
a  fair  price,  to  a  stranger.  After  having  given  all  the 
weight  that  I  think  due  to  each  of  these  considerations, 
I  have  found  it  impossible,  in  my  judgment,  to  reduce 
the  fair  value,  the  market  value,  of  the  interest  sold  in 
1835,  at  that  time,  to  so  low  an  amount  as  £1900.  The 
price  given  was  £1700.  I  think  that,  upon  the  sale 
of  a  reversionary  interest  by  private  contract,  the  differ- 
ence between  £1700  and  £1900  is  material— whether,  of 
necessity,  in  all  cases  decisive,  I  do  not  say.  The  sale 
effected  in  the  present  case,  was  a  sale  by  a  man  under 
23,  not  probably  embarrassed,  but  straitened,  certainly, 
in  his  circumstances,  very  desirous  of  obtaining  money — 
of  having  the  command  of  money — and  having  no  pro- 
perty, except  that  reversionary  interest,  which  he  derived 
under  the  will  in  question,  subject  only  to  this  remark — 
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that  in  November,  1834,  four  or  five  months  after  he  at- 
tained his  majority,  he  appears  to  have  borrowed  from 
Kitaon  dE250,  upon  the  security  of  this  reversionary  pro- 
perty, which  appears  to  have  been  all  expended  before  this 
transaction  of  1835,  and  no  account  or  explanation  is  given 
of  the  mode  in  which  it  was  expended.    Now,  I  think  the 
drcomstance  which  I  have  just  mentioned  one  not  to  be 
disregarded*     And  of  a  considerable  portion  of  the  pro- 
perty in  which  this  reversionary  interest  was  sold,  the  pur- 
diaier  was  herself  the  trustee ;  she  was  executrix  of  the 
testator  by  whose  will  it  was  devised,  and  tenant  for  life 
of  that  part  of  the  property  among  the  rest. 

lUong  all  the  circumstances  together;  I  am  of  opinion, 
tiat  this  dealing  with  a  reversionary  interest,  if  the 
plaintiff  considers  it  to  be  for  his  benefit  to  press  the  mat- 
ter, cannot  stand. 


1845. 


Edwards 

9. 

Bbownb. 


Tu  plaintiff  consenting,  and  undertaking  not  to  dispute  or  question 
tbe  iil^  made  to  Coleridge,  Sheddon,  and  Eales,  Declare,  that,  the 
lecdi  of  November,  1835,  ought  to  stand  only  as  securities  to  the  defend- 
at  for  the  re-payment  to  her  of  the  sum  of  £1700,  and  interest  thereon, 
aad  for  such  sums,  if  any,  as  ought  to  be  paid  to  her  by  the  plaintiff,  sub- 
ject to  such  deductions  as  the  plaintiff  is  entitled  to  make  thereout. 
EercR  it  to  the  Master,  to  compute  interest,  at  £5  per  cent,  on  £1000 
ud  £700,  from  the  times  when  they  were  paid,  respectively,  by  the  de- 
feadint;  and  of  all  sums  paid  by  the  defendant  to  the  plaintiff,  or  for  his 
we,  in  respect  of  interest  on  the  £700.    Take  an  account  of  the  pur- 
ditie- monies  received  from  the  purchasers  Eales,  Sheddon,  and  Cole- 
ri^;  and  let  the  £800  be  applied  as  at  the  time  when  it  was  received, 
uicdnction  of  the  interest  and  principal  due  in  respect  of  the  £1000  and 
^00;  and  take  an  account  of  the  interest  received  from  Coleridge  on  the 
£1000. 
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Afay  26M. 

A  married  wo- 
man having 
Sower  under 
er  marriage 
aettlement  to 
dispose  of  per- 
■onal  estate  by 
a  will  to  be 


WaBREN  V.  POSTLETHWAITE. 

Sir  WILLIAM  ELI  AS  TAUNTON  by  liis  will  directed 
one*eighth  of  the  proceeds  of  the  sale  and  conversion  of 
his  residuary  real  and  personal  estate^  to  be  invested  upon 
certain  trusts  for  the  benefit  of  his  daughter  Elizabeth^  and 
....  such  husband  as  she  might  happen  to  marry^  and  the 
lished  by  her  in  children  of  such  marriage;  and  he  gave  power  to  his 
two  or  more       daughter  to  revoke  or  alter  the  trusts^  with  the  consent  of 

credible  wit- 
nesses, made 
her  will  in  por- 
suanoe  of  the 
power,  and 
signed  her 
name  at  the 


the  trustees^  and  to  declare  new  trusts. 

The  eighth  share  so  given  to  Elizabeth  Taunton  con- 
sisted of  1853/.   Is.y  3/.   lOs.  per  cent,  bank   annuities^ 
630/.  3«.>  jE3  per  cent,  consols^  and  three  shares  in  the 
foSow^^'th?*'''  Oxford  Canal ;  she  was  also  absolutely  entitled  from  other 

sources  to  jE1900^  £3  per  cent,  consols^  and  two  shares  in 
the  Oxford  Canal. 

In  July  1832^  in  contemplation  of  the  marriage  of  Eliza- 
beth Taunton  with  William  Postlethwaite^  a  settlement 
was  executed^  by  which  the  trusts  of  the  one-eighth  were 
duly  revoked^  and  by  which  that  eighth,  together  with  the 
other  property  before  mentioned,  was  vested  in  trustees 
upon  trust  to  pay  the  dividends  and  interest  of  the  whole 
to  the  intended  husband  for  life,  then  to  the  intended 
wife  for  life,  and,  after  the  decease  of  the  survivor,  upon 
trust  to  apply  the  principal  funds  to  or  amongst  the  issue 
of  the  marriage,  and  in  default  of  issue  upon  trust  to  pay. 


signature  of 
three  witnesses, 
and  below 
those  signa- 
tures was  a  me- 
morandum in 
the  hand-writ- 
ing of  the  tes- 
tatrix, to  the 
effect  that  the 
will  had  been 
signed  and 
sealed  by  her 
in  the  presence 
of  the  above 
three  witnesses. 
Upon  the  ex- 
amination of 
the  witnesses 
after  the  death 
of  the  testatrix, 
two  of  them 
deposed  to  the 

testatrix  having  signed  the  will  in  the  presence  of  all  the  witnesses,  but  the  third  stated  her 
belief  that  the  wUl  had  been  signed  before  the  witnesses  entered  the  room: — Neid,  that 
coupling  the  memorandum  with  the  testimony  of  the  witnesses,  there  was  suflBcient  evidence 
of  signing  in  the  presence  of  the  witnesses,  or  two  of  them,  to  satisfy  the  requisition  of  the 
power  in  that  respect : — Heldt  also,  that  the  testatrix  calling  the  witnesses  to  attest  her  will, 
sealing  it,  and  de^aring  it  to  be  her  act  (which  circumstances  were  given  in  evidence)  thereby 
publi^ed  her  will  within  the  meaning  of  the  power : — Held  further,  that  as  no  attestation 
clause  was  reouired  by  the  power,  the  omission  of  any  statement  as  to  publication  in  the 
memorandum  (considered  as  an  attestation  clause)  was  immaterial : — Held,  therefore,  under 
all  the  circumstances  of  the  case,  that  the  will  was  a  due  execution  of  the  power. 

Where  an  attestation  clause  is  not  required,  the  mere  cireumstanoe  that  there  is  an  attesta- 
tion clause  specifying  certain  thinge,  does  not  exclude  evidence  that  other  things  were  done 
besides  those  which  are  attested. 
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assign,  aod  transfer  the  stock  and  the  five  canal  shares  to 
sQch  persons^  in  sucli  proportions,  and  in  such  manner  and 
farm  as  the  intended  wife  should,   notwithstanding  her 
co?erture,  by  any  deed  or  deeds,  instrument  or  instru- 
ments in  writing,  to  be  by  her  sealed  and  delivered  in  the 
presence  of,  and  attested  by,  two  or  more  credible  witnesses, 
or  by  her  last  will  and  testament  in  writing,  or  any  writing 
in  the  natnre  of,  or  purporting  to  be,  her  last  will  and  tes- 
tsaent,  or  any  codicil  or  codicils  thereto,  to  be  by  her, 
wKtwitbstanding  her  coverture,  signed  and  published  in  the 
{ctse&ce  of  the  like  number  of  witnesses,  direct  or  appoint, 
pve  or  bequeath  the  same ;  and  in  default  of  appointment 
m  tnut  for  such  persons  as  might  then  be  the  wife^s  next 
d  b'n,  and  would  have  been  entitled  to  the  same  under 
tbe  statute  of  distributions,  if  she  had  died  unmarried  and 
intestate. 

Here  was  no  issue  of  the  marriage.  Mrs.  Postlethwaite 
made  her  will  dated  the  23rd  July,  1834,  in  her  own  hand- 
writing, whereby,  after  referring  to  the  power  in  the  set- 
tlement, she  disposed  of  the  stock  which  was  the  subject 
of  the  power,  and  gave  the  residue  of  her  estate  to  her 
nsters,  Frances  Smith  and  Charlotte  Warren,  and  ap* 
pdnted  them  her  executrixes. 

At  the  foot  of  this  will  the  testatrix  signed  her  name 

and  affixed  her  seal ;  then  followed  the  signatures  of  three 

of  her  servants,  a  footman  and  two  maids,  and  underneath 

ns  written  the  following  memorandum : — '*  Signed  and 

sealed  at  Hambrook  House,  this  23rd  day  of  July,  1834, 

in  presence  of  the  above  witnesses,  all   servants  in  the 

kmse.^'     The  testatrix  died  a  few  days  afterwards,  and 

administration  with  the  will  annexed  was  granted  to  her 

executrixes.     Mr.  Postlethwaite  died  in  April,  1843. 

The  bill  was  filed  by  the  administratrixes  against  the 
nniving  trustee  under  the  will,  the  next  of  kin  of  Mrs. 
Postlethwaite,  and  other  parties,  praying  a  declaration  that 
^  will  was  a  due  execution  of  the  power  contained  in  the 
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settlement^  and  that  the  trusts  of  it  might  be  carried  into 
execution. 

The  first  question  was^  whether  the  will  had  been  duly 
signed  and  published. 

The  three  servants  who  signed  their  names  at  the 
foot  of  the  will  were  examined  on  both  sides.  All  of 
them  agreed  in  stating  that  a  few  days  before  the  testa- 
trix's death,  she  had,  at  Hambrook  House,  in  the  presence 
of  all  of  them,  sealed  the  instrument  in  question,  and  that 
she  had  at  the  same  time  declared  it  to  be  ''  her  act ''  or 
''  her  will,^^  (one  of  the  witnesses  speaking  to  the  word 
"  act ''  only),  and  that  they  then,  in  her  presence  and  in 
each  other's  presence,  wrote  their  names  under  the  signa- 
ture of  the  testatrix.  Two  of  the  witnesses  stated  that  the 
testatrix,  previously  to  sealing  the  document,  spoke  of  it 
as  her  will,  and  two  (but  not  the  same  two)  deposed  to  her 
having  signed  it  in  the  presence  of  the  witnesses  before 
they  signed  it.  One  of  these  witnesses,  however,  (the  man 
servant)  made  this  statement  in  his  cross-examination, 
having  spoken  doubtfully  on  the  subject  in  his  examination 
in  chief.  The  witness,  who  would  not  depose  to  seeing  the 
testatrix  sign,  stated  that  she  believed  the  will  was  signed 
before  the  witnesses  entered  the  room. 


Mr.  Swansion  and  Mr.  James,  for  the  plaintiffs,  con- 
tended that  the  will  was  a  due  execution  of  the  power. 
They  observed,  that,  considering  the  memorandum  at  the 
foot  of  the  instrument  as  an  attestation,  the  omission  in  it  of 
all  reference  to  publication  would  not  affect  the  validity  of 
the  instrument.  The  attestation  not  being  required,  it 
was  competent  to  the  plaintiff  to  shew  by  parol  evidence 
that  the  formalities  required  by  the  power  were  duly  com- 
plied with  j  and  here  it  was  clear  that  acts  amounting  to 
publication  had  taken  place.  The  memorandum,  however, 
was  in  fact  no  attestation  at  all.  It  seemed  to  have  been 
added  by  the  testatrix  after  everything  else  had  been  done. 
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Tbejr  referred  to  Lempriere  v.  Valpy  {a),  MackMey  v. 
Sum  {b\  Dae  d.  Spilalmry  v.  Burdett  (c).  [The  Vtce- 
ChanceUor  mentioned  McQueen  v.  Farquhar  {d).'] 

Mr.  Maule,  for  the  surviving  trustee  under  the  will. 

Mr.  Freelingt  for  one  of  the  next  of  kin  of  Elizabeth 
Postlethwaite. — There  is  here  an  attestation  clause.  It  is 
immaterial  whether  it  follow  the  names  of  the  witnesses^ 
or  precede  them  and  refer  to  them  as  the  following  wit- 
nesses. The  whole  was  written  at  the  same  time.  The 
attestation  clause  existed  before  the  witnesses  entered  the 
room.  [The  Vice-Chancellor.  I  think  that  highly  proba- 
ble.] Then  the  question  is  whether  it  shews  what  they 
attested.  It  is  submitted  that  signing  and  sealing  is  not 
equivalent  to  signing  and  publishing :  George  v.  Rielly  [e), 


1845. 


WABftS!f 

r. 

POSTLK- 
THWAITK. 


.  (o)  5  Sim.  108. 
\h)  8  Sim.  561. 
(r)  4  Ad.  &  £11.  1 . 
{i)  11  Ves.  467. 
\t)  2   Curt.  1.     According   to 
tke  law  of  England,  publication  of 
t  riD,  in  the  strict  sense  of  tlie 
exprenion,  means  the  act  of  the 
teitator  in  declaring,  in  the  pre- 
Knee  of  a  certain  number  of  wit- 
oeises,  that  it  is  his  will :  3  Nels. 
Abr.  27 ;  Peate  v.  Ougleyy  Com. 
197;  Airwfe  v.  Perrier,   1    Mod. 
267;  HoU  v.  Clark^  3  Mod.  211. 
Tbs  word  "  publication,"  however, 
has  been  applied  to  less  formal  acts 
tf  a  testator  than  that  which  is 
*boTe  specified ;  as  in  the  case  of 
lui  desiring  the  witnesses  to  "  take 
luniee;"  WallU  v.  WaUU,  4  Bum's 
£cclUw,100  (9th  ed.);  his  delivery 
^  the  instrument  as  a  deed  (the 
^i^octies  not  knowing  it  to  be  his 
^);  7Wiiiiiierv./acibofi,ld.  102; 
^  bit  placing  it,  unattested,  in 


the  custody  of  his  intended  execu- 
tor; Miiler  v.  Broum,  2  Hagg. 
209.  (See  also  Ward  v.  Swift,  1 
C.  &  M.  171  ;  Johnson  y,  Johnson, 
1  Cr.  8c  M.  140;  Curiies  v.  A>«- 
rick,  3  M.  &  W.  461  ;  Simeon  v. 
Simeon,  4  Sim.  555  ;  and  the  other 
cases  mentioned  supra  in  argu- 
ment). It  lias  been  also  held,  that, 
if  a  man  draw  up  his  own  will, 
send  it  to  counsel,  receive  it  back 
with  counsel's  alterations,  seal, 
subscribe  his  name,  and  write  on 
it,  "  This  is  my  will,"  though  there 
be  no  witnesses  to  it,  yet  this  is  a 
good  publication:  Bartlett  v.  Rami" 
rfe#i,Vin.  Abr.,  Devise,  (N.  2),  pi. 
16.  Publication  has  also  been  de- 
scribed as  '*  that  by  which  a  person 
designates  that  he  means  to  give 
effect  to  a  paper  as  his  will ;"  per 
Qihhs,  C.  J.,  7  Taunt.  355 ;  and 
also  as  a  *'  statement  by  the  testa- 
tor, at  the  time  of  making  his  will, 
that  that  which  he  was  so  exe- 
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and  if  so^  can  the  three  persons  who  signed  their  names  to 
this  document  be  considered  as  witnesses  to  more  than  is 


cuting  was  his  will;"  per  Gurney, 
B.,  9  Ad.  &  £11.  950;  and,  also, 
simply  as  the  **  making"  the  will ; 
per  Wray,  C.  J.,  3  Rep.  31  a.  But 
neither  signing  alone,  nor  signing 
and  sealing,  amounts  to  a  publica- 
tion :  Moadie  v.  Reid,  7  Taunt. 
551 ;  George  v,  Rlelly,  supra. 

Publication  (though  the  cere- 
mony was  not  so  called)  appears  to 
have  formed  one  essential  part  of  the 
nuncupatio  teitameniorum  of  the 
Romans;  the  other  ingredient  be- 
ing rogatio  testium,  a  form  which, 
in  relation  to  nuncupative  wills, 
was  retained  in  the  English  law 
until  the  19th  section  of  the  Stotute 
of  Frauds  was  repealed  by  the  late 
Will  Act.  Nuncupatur  tesiamen-' 
turn  in  hunc  modum,  Tabulas  tet- 
tamenti  testator  tenens  ita  dicil: 
HoBc,  ut  in  his  tabulis  (cerisve) 
scripta  sunt,  ita  do,  ita  legOy  ita 
testor:  itaque  vos,  Quirites,  testi- 
monium perhibetote,  Ulpian,  frag, 
tit.  20,  sect.  9 ;  Gains,  Instit.  lib.  2, 
sect.  101;  Isidor.  Orig.  lib.  1,  cap. 
24.  It  is  added  by  Gaius — Hoc 
dicitur  nuncupatio  :  nuncupatio  est 
enim  palam  nominare :  et  san^, 
qua  testator  specialiter  in  tabulis 
testamenti  scripserit,  ea  videtur 
generali  sermone  nominare  et  con- 
firmare.  This  solemnity,  which  was 
essential  to  the  constitution  of  the 
earlier  species  of  will,  called  testa- 
mentum  per  as  et  libram,  was  af- 
terwards continued  in  the  case  of  a 
secret  will.  For,  although,  in  the 
latter  case,  the  testator  presented 
the  writing  folded  and  sealed  up 
to  the  witnesses,  and  did  not  in- 
form them  of  its  contents,  yet  it 


was  still  customary  for  him  to  de- 
clare the  instrument  to  be  his  will, 
and  thereupon  both  he  and  the 
witnesses  endorsed  the  sealed  paper 
with  their  signatures  :  Cod.  lib.  6, 
tit.  23, 1.  21;  Domat.  b.  3,  tit  1, 
sect.  17.  Wills  so  sealed  were  de- 
posited, for  safe  custody,  in  a  pub- 
lic office,  and,  upon  the  death  of 
the  testator,  were  opened  or  pub- 
lished before  a  competent  judge  or 
officer ;  the  word  **  published " 
being  applied  principally,  if  not 
exclusively,  to  this  last-mentioned 
ceremony,  and  not  to  the  declara- 
tion of  the  testator  before  wit- 
nesses. With  reference  to  this  lat- 
ter point,  Sir  Henry  Spelman  has 
expressly  remarked,  that  ^^  publish- 
ing" under  the  Roman  law  is,  un- 
der our  law,  "proving"  the  will: 
Spelm.  Grig,  of  Wills.  See,  also^ 
Selden.  Grig.  Eccles.  Jurisd.  of 
Testaments,  Chap.  2. 

Cases  (like  the  principal  case) 
may  still  arise  under  powers,  in 
which  it  may  become  necessary 
to  determine  whether  a  will  has 
been  duly  published.  But,  gene* 
rally,  the  question  cannot  arisei 
except  under  the  slat.  1  Vict.  c.  26, 
8.  9.  Even  before  that  statute, 
although  the  necessity  of  publi- 
cation in  the  case  of  wills  of  real 
estate  was  supported  by  the  earlier 
authorities,  as  that  of  Brett  ▼. 
Rigden,  Plowd.  343,  and  perhaps 
Butler  and  Baker's  case,  3  Rep. 
31  b,  (both  which  were  before  the 
Statute  of  Frauds),  and  by  Lord 
Hardwicke  since  the  statute,  3 
Atk.  156,  yet  it  was  virtually,  if 
not  expressly,  denied  by  judges  in 
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indaded  in  the  attestation  ?  In  Burdett  v.  Spilsbury  {a\ 
the  House  of  Lords  held  that  the  three  persons  who  signed 
Si  witnesses,  were  witnesses  to  what  was  said  in  the  testi- 
clause,  and  upon  that  ground  the  case  was  dis- 
from  Wright  ▼.  Wakeford  (A). — He  also  referred 
to  /ones  v.  Dak  {c),  Simeon  v.  Simeon  (d),  Pennant  v. 
Kmgecoie  (e),  and  Barnes  v.  Vinceni  (/). 
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Mr.  Torriano,  Mr.   CTiandless,  Mr.  WUcocky   and    Mr. 
Bu^jfeite,  appeared  for  other  parties. 


flMdem  times.  See  White  ▼. 
fywdeestfthe  British  Museum^  6 
fiif.  SIO;  bat  see  4  B.&  Ad.  14. 
ktd  the  case  of  wills  of  personalty 
iscois  to  haTe  been  similar.  See,  on 
Ae  oae  band,  3  Nels.  Abr.  27; 
Gil*.  Cod.  tit.  24,  sect  1 :  and,  on 
the  otber  band,  Forbei  /.  Gordon^ 
3PbilL628;  Fritwelly.MooreyS 
V\bSL  135,  where  the  wills  were 
written  bj  tbe  testators  themselves; 
sad  Mitter  v.  Broum,  2  Hagg.  209, 
sad  Masierman  v.  Maherly^  Id. 
247,  where  (at  least  in  the  latter  of 
tbe  two  cases)  it  was  otherwise. 
See,  also,  Alten  v.  HiU,  Gilb.  £q. 
Rap.  260,  and  Roberts  on  Wills, 
ToL  1,  p.  100. 

Since  tbe  stat.  1  Vict.  c.  26,  s.  9, 

qiestions  have  arisen  as  to  what 

SBOQiita  to  an  acknowledgment  of 

ii|Datiire  within  that  statute.  In  a 

CMS  where  a   testatrix  shewed  a 

piper  to  two  persons  who  were  pre- 

Mat  at  tbe  same  time,  and  requested 

tW  to  sign  it,  and  both  persons 

obserred  her  signature  afi^ed  to 

t^  paper,  and  both  subscribed  in 

Wr  presence,  this  paper,  which,  it 

ikodd  seem,  tbe  witnesses  did  not 

^Mw  at  tbe  time  to  be  the  tes- 
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tatrix's  will,  but  which  afterwards 
turned  out  to  he  so,  was  held  to 
have  been  duly  executed  :  Keigwin 
v.  KeigwiHy  3  Curt.  607,  610. 

(a)  10  CI.  &  Fin.  340.  There 
seems  to  be  a  difference  of  opinion 
as  to  whether  writing  is  implied  in 
the  word  ^*  attestation."  Thus, 
per  Faughan,  B. :  *'  I  conceive  it '' 
(i.  e,  attestation)  *'  to  be  a  writ- 
ten statement  of  each  separate  fact 
essential  to  the  formal  execution  of 
the  power  subscribed  by  the  wit- 
nesses." 9  Ad.  &  Ell.  974.  Per 
Pattesan,  J.—**  The  word  *  attest ' 
means  certify  by  their  signature 
and  by  written  expressions  that 
the  formalities  required  by  the 
power  have  been  complied  with." 
10  C.  &  F.  395.  But  see  the  opi- 
nions of  Wighiman,  Maule,  Cole- 
ridge f  and  fViiliafM,  Js.,  and  Gur- 
ney,  B.,  and  Lord  Campbell,  in  the 
same  case. 

(b)  17  Ves,454 

(c)  Sugd,  Powers;  Vol.  I,  p. 
284  (7th  ed.) 

(d)  4  Sim.  454. 

(e)  Jur.  Vol.  VII,  p.  754. 
(/)  Id.  Vol.  IX,  260. 

C.    Ixt    \^9 
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The  Vicb-Chahcillob. — How  this  ease  votild  ban 
■tood,  if  the  language  of  the  power  had  reqiiiTed  an  attec- 
ution,  it  iB  not  necessaiy  fat  me  to  w^j,  and  I  do  not  ray. 
^le  hngaage  <^  the  power  does  not  raqnire  an  attestation. 
It  requires  onlj  that  the  will  shall  be  signed  and  pnb- 
lisbed  hj  Mn.  Postlethwaite  in  tiie  presenoe  of  two  wit- 
nesse*.  It  does  not  require  sealing.  An  instrament  is 
produced,  in  the  form  of  a  will,  which  is  admitted  to  hare 
been  ngned  by  BIrs.  Postlethwaite,  and  the  names  of  three 
witnesses  are  also  upon  it.  Iliat  Mrs.  Postlethwaite  aigtiel 
it  with  B  testameutaiy  intention  seems  clear,  and  has  not 
been  disputed.  The  first  question  is,  did  she  sigu  it  in  the 
presence  of  two  witnesses  ?  There  is,  at  the  foot  of  the 
instmment,  a  memorandum,  which  is  admitted  to  be  in  her 
haud-writing:  "Signed and  sealed  at  Hambrook  House, this 
23rd  day  of  July,  1834."— she  died  on  the  25th— '<  in  the 
presence  of  the  above  witnesses,  all  servants  in  the  house." 
It  is,  as  I  hare  said,  signed  by  her,  and  there  is  abo  the 
impression  of  a  seal  placed  close  to  her  signatnre. 

Now,  whether  the  signatures  of  the  witnesses  are,  or  are 
Dot,  to  be  connected  widi  this  attestation,  it  is  immrierial,  I 
think,  to  decide,  and  I  do  not  decide.  HoweTer  that  may  b^ 
this  memonmdam,  in  her  hand-writiug,  shews  that  her  mind 
was  addressed  to  the  materiality  or  the  pmdence  a[  her 
signatnre  being  in  the  presence  of  witnesses.  If,  accoid- 
ing  to  the  argument  of  some  of  those  who  oppose  the  instm- 
ment, this  memorandum  is  to  be  considered  as  connected 
with  the  signatures  of  the  witnesses,  as  &r  as  the  witnesses 
are  concerned,  then  the  probability  is  increased  that  the 
signature  was  in  their  presence,  because  then  they,  it 
least,  would  have  acknowledged  that  the  signature  was  in 
their  presence.  I  do  not  decide  that  point;  for  I  am 
of  opinion,  upon  principle,  and  the  highest  authority,  that, 
where  an  attestation  is  not  required,  the  mere  circum- 
stance, that    there  is   an   attestation   specifying  certain 
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flungSy  does  not  exdnde  evidence  that  other  things  were 
done  besides  those  which  are  attested. 

It  beings  then,  probable,  from  those  circumstances  of  the 
esse  upon  which  there  is  no  question,  and  especially  from 
the  dieamstance,  that  this  memorandum  was  written  by 
tiie  testatrix  herself,  that  she  did  sign  in  the  presence  of  the 
diree  witnesses,  or  two  of  them, — ^is  that  assumption  in- 
esBsistent  with  the  testimony  of  the  witnesses  taken  to- 
gether^ I  think  that  it  is  not.  I  think,  that,  taking  the 
tatimonj  of  the  witnesses  together,  the  probability  that 
tbe  idnmlly  signed,  and  not  merely  acknowledged  her 
in  the  jMesence  of  them,  or  two  of  them,  is  rather 
than  diminished.  I  giro,  therefore,  no  opinion 
whether,  in  the  case  of  a  power  such  as  this  is,  an  acknow- 
kdgment  of  a  signature  is,  or  is  not,  equiyalent  to  a  sig- 
nature. The  just  conclusion,  in  point  of  fact,  from  this 
dscnment,  and  from  what  the  witnesses  state,  is,  that  it 
was  signed  by  this  lady  in  the  presence  of  two  witnesses. 

The  next  question  is,  whether  it  was  published  by  her  in 
the  presence  of  two  witnesses?  It  may  be  difficult  to 
state  the  exact  meaning,  to  give  an  exact  or  full  defini- 
tion, of  the  term  '*  publicaticm''  used  in  the  testamentary 
sense ;  but  the  authorities,  I  think,  warrant  the  proposition 
that,  whatever  else,  if  anything  else,  may  be  a  publication 
of  a  will,  it  is  a  publication  if  the  testator,  in  tbe  presence 
of  witnesses,  acknowledge  or  declare  the  instrument  to  be 
testamentary.  The  question,  then,  is,  whether  it  is  the 
just  inference  from  tbe  document,  and  the  evidence,  that 
the  testatrix  acknowledged  and  declared  this  instrument 
to  be  testamentary  in  the  presence  of  two  witnesses  ?  It 
is  not  to  be  expected  that  witnesses  in  this  condition  of 
Hfe,  or,  indeed,  in  any  condition  of  life,  not  connected  with 
the  profession  of  the  law,  should,  at  a  distance  of  ten  years, 
be  able  to  say  whether  the  expression  used  was  'Meed''  or 
**  vill,''  what  was  the  exact  and  precise  course  of  the  facts 
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that  did  take  place^  what  the  strict  tenor  of  the  words 
that  were  used.  It  would  be  dangerous,  in  a  case  of  this 
description,  to  examine  with  too  much  minuteness  the 
statements  of  persons  made  upon  the  recollection  of  such 
circumstances  as  these,  at  such  a  distance  of  time,  where 
there  is  no  imputation  or  suspicion  of  fraud. 

It  is  dear,  from  what  the  witnesses  say,  that  the  testa- 
trix summoned  them  for  the  purpose  of  effecting  and 
completing  a  formal  act  of  business.  She  seems,  as  frur  as 
one  can  collect  from  this  instrument,  and  from  the  cir- 
cumstances, to  have  been  a  woman  of  a  good  understand- 
ing, and  a  woman  of  business.  She  was  alive  to  the  ne- 
cessity of  there  being  witnesses,  or  at  least  to  its  prudence; 
it  is  plain  that  she  did,  in  some  manner,  call  the  attention 
of  the  witnesses  to  the  circumstance,  that  it  was  a  formal 
instrument,  a  matter  of  business  affecting  property,  that 
they  were  to  attest.  Is  it  then  a  fair  or  a  reasonable  in- 
ference from  the  undoubted  facts,  that  she  misdescribed 
the  instrument,  or  mentioned  it  to  them  as  being  other- 
wise than  it  was?  The  probability,  I  think,  is,  that  she 
mentioned  it  to  them  as  it  was. 

I  am  of  opinion,  upon  the  evidence,  that  the  just  con- 
clusion is,  that  she  signed  this  instrument  as  her  will  in 
the  presence  of  two  witnesses,  and  that,  by  declaring  it 
in  the  presence  of  two  witnesses  to  be  her  will,  she  pub- 
lished it;  and  that,  therefore,  it  must  be  established. 
What  I  have  said  cannot  have  the  least  bearing  upon  any 
case  where  attestation  is  required. 


QUt  May,  

2Qth  June. 

Legacies  of  1*^^  other  principal  question  in  the  cause  arose  upon 

i^lL?"?!]?^    the  construction  of  Mrs.  Postlethwaite's  will. 

a  mamed  wo* 

man  by  her 

will,  ezecated 

in  ptmnaDce  of  a  power,  held,  notwithstanding  the  stock  was  misdescribed,  to  be  specifie ; 

ana  the  costs  of  a  suit  institatc»d  by  the  executrixes,  who  were  also  the  residuary  legatees  of  the 

testatrix  for  the  purpose  of  haying  the  trusts  administered,  directed  to  be  borne  rateably  by  the 

specific  legacies* 
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Upon  tlie  marriage  of  the  testatrix^  the  before-men- 
tioned sum  of  1853/.  Is.,  3/.  10«.  per  cent,  bank  annuities, 
tbe  sums  of  6302.  9s.  consols,  and  £1900  consols,  making 
together  2680/.  3s,  consols,  and  the  five  canal  shares,  were 
transferred  into  the  names  of  the  trustees  of  the  settle- 
ment. 

Upon  the   death  of  one  of  the  trustees  the  sum  of 
1863^  Is.,  31.  lOs.  per  cent,  bank  annuities  was  duly  trans- 
ferred into  the  name  of  a  new  trustee,  jointly  with  the 
tiiiee  soryiving  trustees ;   the  other  stock  and  the  canal 
dnoresTemaining  in  the  names  of  the  four  original  trustees. 
After  the  marriage,  the  Rev.  George  Taunton,  the  bro- 
ther of  the  testatrix,  bequeathed  to  her  a  legacy  of  £500, 
widdi  was  invested  in  the  purchase  of  539/.  16s.  4d.^  £S 
per  cent,  reduced  bank  annuities,  in  the  names  of  her 
husband  and  herself. 

It  has  been  already  stated  that  there  was  no  issue  of  the 
marriage. 

Mrs.  Postlethwaite  made  her  will,  in  execution  of  the 
power  given  to  her  by  her  marriage  settlement,  in  the  fol- 
lowing terms : — "  In  conformity  to  an  authority  vested  in 
me  by  the  wiU  of  my  father,  and  the  power  given  in  my  mar- 
riage settlement  with  Mr.  William  Postlethwaite,  I  being 
this  day,  by  the  blessing  of  Almighty  Ood,  of  sound  under- 
standing, proceed  to  make  the  following  distribution  of  my 
property ;  and  I  hereby  first  express  my  desire  that  my  mar- 
riage settlement,  which  gives  all  I  am  possessed  of  to  my 
dear  husband  for  the  term  of  his  natural  life,  be  ratified  and 
confirmed.     After  the  death  of  my  beloved  husband,  I 
proceed  to  make  the  following  will,  and  I  hereby  appoint 
my  two  sisters,  Mrs.  Henry  Smith  and  Charlotte  Warren, 
my  sole  executors ;  and  in  case  of  the  death  of  one  or  more 
of  them,  such  power  to  devolve  upon  my  brother-in-law, 
William  Warren,  Esq.,  and  should  he  die,  I  then  request 
my  brother,  the  Honourable  Mr.  Justice  Taunton,  to  ac- 
cept the  office  and  to  act  as  my  executor.     And  first,  I 
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Mmi  duiifatte  WmmsL,  in  IihI,  iSlTOO  bov  stamliii^  in 
dbe^LlQiL/crce^iyiiLdbejaiitt  bums  of  Willini  ud 
Tainhrtfc  or  EEm  Piosdelkvvtc^  iv  dw  ftDoving  p«u 
poKs:— jCISOO  Ui  aecne  iat  dw  benefit  and  nimtage  of 
tbe  4vpfcan  chBdroi  of  i^  dcrrnird  bratlien,  Henry  and 
Danid,  nntil  tkey  MrcraDr  beeoaw  of  age;  dien  £100^ 
3/.  lQi.^arccnta^tobepaidtoeackof  dwdiildien  of  nqf 
Hcnrr  Tannlon,  imnffr,  fe.--[Hae  followed  Aa 
of  six  ciiildRn^— and  dbe  like  mm  of  £100  to  cmJi 
diild  of  Bj  drcrawd  hnitlicr  Dmid  Tannton,  namdf ^ 
fee.— [Here  foOoved  the  names  of  n  children  (a)].  IS, 
bonerer,  sncb  Itg^cj  to  eilhcr  of  mr  afincmid  nephews  be 
requiied  eillier  to  place  them  oat  in  fniiifinni  or  txado^ 
or  to  aanst  tbeir  education  at  eitber  of  tbeUniferaities»  I 
leaTe  socfa  disposal  of  it  M>ieij  to  the  power  and  discretion 
of  Dj  exccotors.  And  I  bequeatb  and  req^Mst  that  riagi 
of  iSlO  Tafaie  eacb^  or  anj  other  rememhmioe  that  smj 
be  preferred,  be  ptesenied  to— [here  followed  the  names  of 
fiire  persons] ;  and  it  is  m j  farther  desire  that  these  lega- 
cies be  each  paid  free  of  legacy  doty.  And  I  bequeath 
and  gire  to  the  Ber.  Henry  Smith  and  William  Warren, 
Esq.,  jSlOO,  31.  Kh.per  cents  each,  to  be  paid  them  free  of 
legacy  doty.  And  I  farther  bequeath  to  my  said  executoiSy 
Urn.  Heory  Smith  and  Charlotto  Warren,  in  trust,  iE500^ 
fSrmn  monies  standing  in  the  joint  names  of  William  and 
Elizabeth  m  Elisa  Postlethwsite,  being  part  of  the  legacy 
left  me  by  my  brother,  the  Bev.  Geoi^  Taunton,  and 
standing  in  the  £3  per  cents  reduced,  to  sccrue  for  the 
benefit  of  the  five  daughters  of  my  aboTC- named  brothers, 
until  they  severally  attain  the  age  of  twenty-one  yeara^ 
then  each  to  receive  £100,  namely,  6c. — [Here  followed 
the  names  of  the  daughters].   I  give  and  bequeath  £lOOQ|y 


(a)  There  were,  in  fact,  seTen      nephews  and  nieces  were  inaocn- 
children  of  Daniel  Tannton.    The      rately  stated, 
samti  of  almost  all  the  testatrix's 
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£3  per  center  to  my  brother^  the  Honourable  Mr.  Justice  1845. 
Taunton.  And  I  give  and  bequeath  to  the  Rev.  Dr. 
Badfordj  Beotor  of  Lincohi  College^  and  the  Rev.  Edmund  ~»» 
Goodenoogh  Bayly,  in  trust  for  the  sole  use  and  advan- 
tage of  my  siatersj  Mrs.  Henry  Smith  and  Charlotte  War- 
iCDy  i£1800j  i68  per  cents^  now  standing  in  the  joint  names 
of  WiUiam  and  Elizabeth  or  EUza  Postlethwaite,  to  be 
•fttsUy  divided;  ^6900  to  Mrs.  Henry  Smith,  and  je900  to 
QMrlotte  Warren.  And  I  further  give  and  bequeath  to 
tka  aforesaid  Dr.  Radford,  rector  of  Lincoln  College,  and 
to  ibs  Bev.  Edmund  Ooodenough  Bayly,  in  trust,  four 
canal  shares,  standing  in  the  joint  names  of  William  and 
EInbetk  or  Eliza  Postlethwaite,  for  the  sole  use  and  ad- 
fiDtage  of  my  two  sisters,  Mrs.  Henry  Smith  and  Char- 
lotte Warren,  two  shares  with  all  interest  and  monies 
arising  therefrom  I  give  to  Mrs.  Henry  Smith,  and  two 
shares  with  interest  and  monies  arising  therefrom  to  Mrs. 
Charlotte  Warren.  And,  lastly,  I  bequeath  to  my  two 
sforesaid  sisters,  Mrs.  Henry  Smith  and  Charlotte  Warren, 
sll  my  plate,  books,  furniture,  prints,  drawings,  and  all  the 
worldly  goods  I  may  be  possessed  of  at  the  time  of  my 
death ;  and  I  hereby  appoint  them  residuary  legatees  of 
this  my  last  will  and  testament.'' 

Upon  a  reference  to  the  Master,  he  found  that  there 
vero  not,  at  the  time  of  the  death  of  the  testatrix,  or  at 
any  time  after  her  marriage,  standing  in  the  joint  names 
of  the  testatrix  and  her  husband,  or  in  her  own  name 
alone,  in  the  bank  books,  in  the  Oxford  Canal  Company's 
books,  or  in  the  books  of  any  other  company,  any  govern- 
ment or  other  annuities,  or  securities,  or  shares,  except 
the  sum  of  5392.  16«.  4J.,  £3  per  cent,  reduced  annuities 
standing  in  their  joint  names.  He  also  found  that  she  did 
not  execute  any  other  appointment  under  her  power  than 
that  contained  in  the  will. 

The  question  under  these  circumstances  was,  whether 
the  l^acies  of  stock  given  by  the  will  were  general  or 
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spedfie.  Sappoaing  all  of  tbem  to  be  genenl,  they  could 
all  be  pwd  in  ftiU.  Soppnaing  Mr,  Justice  TauTitaii't 
k^acT  onlj  to  be  general,  there  would  still  be  enough  to 
p^  aD  tiie  legaciea,  but  probablv  not  the  coata  of  all  the 
legateca.  Snpponug  all  the  legaeiei  to  be  specific,  aai 
^nfj^^ipif^  t^  testatzix.  br  the  mention  of  ilTOO,  SL  l(k 
/e-corta^tokaw  iirtnded  1^  IKSJL  1<.,  8/.  10a.  per  oeaC 
bxk  MBailiii.  aad  br  tlte  mentiim  of  £1000  and  jElSOO^ 
3I.^erccsta,toltaraiittntded  the  2530/.  3m.,  iLpereed. 
CO— oh,  it  appcaovd  thad  the  fermer  ai  these  funds  woaM 
aoc  be  exlwMted  br  the  legacies  giren  oat  of  it,  bnt  tfait 
the  bitcr  of  them  would  be  so  exhausted,  and  ooue- 
qMcsth-  that  there  most  be  an  abatement  of  tbe  legaciei 
giren  oot  of  tbe  bitter  (nnd. 

Mr.  A<za/^e,  for  an  assignee  of  one  <rf' tbe  k^ateetflf 
tbe  £1700,  St.  10*.  per  cents,  contended  that  the  legMacs 
were  genervL  This  testamentary  ioBtnunent  was  to  be 
treated  precisely  in  the  same  manner  as  an  ordinary  wiH: 
Dttke  (^  Marlborough  t.  Lord  Godelplm  (a),  Somikigr . 
Stonehatue  (b),  Cotter  v.  Layer  (c).  It  appeared  &om  the 
will  and  the  eridence,  that  the  testatrix  had  not  intended  to 
give  tbe  specific  corpia  of  the  stock  mentioned  ia  the  will, 
not  baring  in  fact  that  stock  to  give,  but  that  intending  to 
give  certain  legacies,  she  had,  by  mistake,  misdescribed  the 
fund  out  of  which  they  were  to  be  giren.  Under  such  dr> 
cnnistances  the  Court  would  declare  tbe  legatees  entitled  to 
be  paid  tbeir  legacies  ont  of  the  general  personal  estate : 
ffewton  V.  Reed  (d),  Selwood  y.  Mildmajf  (e),  MaekMejf  r. 
Siton(f). 

Mr.  Chandlesa,  for  the  children  of  Daniel  Taunton,  con- 


(a)  2  Vm.  Mn.  76.  (d)  5  Madd.  451. 

(*)  Id.  012.  (0  3Vei.306. 

2  P.  W.S23.  (/)  8Sim.«61. 
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tended  that  their  legacies  were  specific.     He  referred  to 
Spong  T.  Spong  (a). 

Mr.  Fisher,  for  the  representative  of  Mr.  Justice  Taun- 
ton, said  that^  with  reference  to  costs  it  was  most  to  his 
client's  interest  to  contend  that  the  legacy  of  £1000,  £3 
per  cents  was  specific.     In  many  of  the  earlier  cases  a  gift 
of  somnch  stock  had  been  held  to  be  general,  because  the 
Gout  declined  to  admit  parol  evidence  of  the  state  of  the 
tatator's  funds.     Even  the  testator's  having  a  sufficiency 
dl  the  particular  stock  bequeathed  had  not  been  considered 
in  itself  s  ground  for  holding  the  legacy  to  be  specific :  Sim^ 
flMTv.  Vallance  {b).     But  in  other  cases  parol  evidence  of 
the  state  of  the  funds  had  been  held  to  be  admissible : 
fmmereau  v.  Poyntz  (c).      [The  Vtce-Chancellor  referred 
to  Aiiomey-General  v.  Groie  (rf)].     In  the  present  case  it 
wtt  dear  from  the  words  of  the  will,  which  must  be  taken 
in  connexion  with  the  instrument  in  which  the  power  was 
contained,  that  the  testatrix  intended  to  bequeath  the 
specific  funds  which  were  the  subject  of  the  power,  although 
in  truth  she  had  misdescribed  them.    And  this  construction 
WIS  corroborated  by  the  evidence  as  to  the  state  of  the 
funds.  The  testatrix,  therefore,  by  the  expression  '^£1000, 
£3  per  cents,''  meant  £1000  consols,  part  of  the  £2530 
consols  :  Ashton  v.  Aahion  [e),  Skech  v.  Thorington(f). 


1845. 


Beference  was  also  made  to  Miller  v.  Travers  (g) ;  and 
upon  the  subject  of  costs,  to  Page  v.  Leapingtvell  (A). 

The  Vice-Chancellor. — It  has  been  already  decided     Jime2ethn 
thst  the  will  of  the  testatrix  in  this  cause  was  signed  and 
published  by  her  in  the  presence  of  two  credible  witnesses. 


(a)  3  Bligh,  N.  S.  84. 
(h)  4  Bro.  C.  C.  345. 
(f)  1  Bro.  C.  C.  472. 
{i)  2  Rum.  &  Myl.  099. 


(e)  Ca,  t  Talb.  152. 
(/)  2  Ve.  sen.  560,  564. 
(g)  8  Bing.  244,  252. 
(A)  18  Ves.403. 
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184&  And  it  m  admitted,  tluit,  sd  the  time  when  ake  made  it,  she 
had,  by  Tirtoe  of  her  marriage  settlement,  the  pover  of  d]»> 
posing  bj  snch  a  will  (subject  to  the  life  interest  of  her 
husband,  now  deceased,  who  sundYed  her)  of  Atc  canal 
shares,  iji  a  som  of  1853^  Is.  three  and  a  half  jmt  cmL 
annuities,  then  standing  in  the  joint  names  of  four  tmstcei^ 
whose  names  were  Taunton,  Warren,  Hickman,  and  PostI»> 
thwaite,  the  last-mentkmed  person  not  being  the  teatatri^ 
nor  her  husband,  and  a  sum  of  253(ML  S#.  £Sper  can/,  con^ 
sob,  then  standing  in  the  joint  names  of  four  trustee^ 
whose  names  were  Tannton, Warren,  Kckman,  and  Shugar. 
I  have  collected,  also,  that  the  canal  shares  then  stood  in 
the  same  names  as  one  of  the  two  sums  of  stock  whidli  { 
haTc  mentioned. 

It  is  admitted  that  the  marriage  settlement  containing  th^ 
power  that  I  have  stated,  is  the  marriage  settlement  noticed 
in  the  will ;  that  the  power  did  not  extend  OTcr  any  property 
except  that  which  has  been  mentioned ;  that  she  had  not  any 
other  testamentary  power,  testamentary  capacity,  or  testa- 
mentary property ;  and  that  there  was  then  standing  in  the 
joint  names  of  her  husband  and  herself  a  sumof  539^  16s.  4dL 
£3  per  cent,  reduced  annuities,  which  had  been  produced  by 
a  legacy  left  to  her  by  her  brother,  the  Bev.  Gteorge  Taun* 
ton ;  but  it  follows,  from  what  has  been  said,  that  she  was 
not  empowered  to  dispose  of  that  sum,  nor  does  she  appear 
to  have  been  interested  in  any  property,  except  as  I  have 
stated. 

Considering  these  facts,  and  the  particular  language 
of  the  will,  it  must,  I  think,  be  read  as  appointing 
£1500  three  and  a  haif  per  cents,  paH  of  the  1853/.  Is. 
three  and  a  half  per  cents,  specifically,  in  favour  of  the 
children  of  her  brothers,  Henry  and  Daniel  Taunton  | 
£100  of  the  same  stock,  specifically,  to  the  Rev.  Henry 
Smith;  and  £100  of  the  same  stock,  specifically,  to  Mr. 
Warren ;  and  as  charging  the  residue  of  the  same  stock 
with  the  ring  legacies  of  £10  each ;  those  legacies  affecting, 
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I  thiDk^  that  rendne  only;  which  residue  must^  I  conceive, 
fiurther  bear  the  legacy  duty,  so  far  as  payable  on  each  of 
die  beqaeats  that  I  have  mentioned,  including  the  £1500. 
Should  the  1853^  Is.  not  be  thus  exhausted,  I  am  of 
opiBion  that  the  remainder  of  that  fund  must,  as  the  will 
k  warded,  be  considered  as  appointed  by  it  effectually  to 
Mrs.  Smith  and  Mrs.  Warren,  whom  the  testatrix  describes 
ss  reridnary  legatees. 

I  think,  that,  by  the  ''£1000,  £8  per  cents,''  given  in 
genenl  terms  to  Mr.  Justice  Taunton,  and  the  £1800 
£&  per  cents,  described  by  her   as  standing  in  the  joint 
names  of  William  and  Elizabeth   or  Eliza  Postlethwaite, 
alie  most,  upon  the  whole  of  the  will,  (those  facts  being 
considered  which  may  properly  be  taken  into  considera- 
tion), be    held  to  have  meant   the   2530/.   Ss.    consols 
lobject  to  the  power,  and  that  there  is  accordingly  a 
ipecifie   disposition  of  it  between  Mr.  Justice  Taunton 
ind  the  two  sisters;  he  or  his  estate  taking  ten  twenty- 
eighths,  and  the  two  sisters  the  remaining  eighteen  twenty- 


1845. 


The  two  sisters  take  the  five  canal  shares,  four  of  them 
finr  their  separate  use  respectively,  the  fifth  either  for  their 
separate  use,  or  under  the  appointment  of  those  two  ladies 
to  be  residuary  legatees,  construed  as  I  think  the  will 
ought  to  be;  whether  in  one  way  or  the  other,  is,  I  sup- 
pose, not  material  to  them. 

As  there  has  not  been  mentioned  to  me  any  authority 
for  applying  to  a  case  of  this  kind,  as  to  costs,  the  general 
rale  obtaining  on  that  subject  in  the  case  of  an  ordinary 
tdministration  suit,  I  assume  that  there  is  no  such  au- 
thority; and  so  assuming,  I  think  that  the  costs  of  the 
present  suit,  to  this  time,  ought  to  be  borne  rateably  by 
the  1858/.  Is.  three  and  a  half  per  cents,  the  2530/.  3s. 
consols,  and  the  five  canal  shares;  and  that  the  contri- 
bution of  the  1858/.  is.  three  and  a  hslfper  cents,  must  fall 


-r»-   -T.        ^-    '".•^"3  - 
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it'tiS  :»  participate  in  it,  including  the 
L ;  ie  residaary  legatees, 
zuiv  «ar  tbat  this  mode  of  disposing  of 
•::oa  u  :he  preaeat,  assaming  my  viewi 
:-ers  "o  ':e  correct,  has  the  concurrence 
:  -=er  iniia^  of  the  Court.  WhetliCT 
-^iz  Tijinr  TT»  arsoed  in  Toting  t.  Mar- 
2.Z  T-a  wi\in  3ie,  I  think,  in  NoTcmber, 


f.   B-iSSIB. 


T-:,- 


■~iI_L.  "rj  hi*  will,  dated  in  March, 
"■>.':.  tf»*o:  lI  i:s  ri-al  i:;i  leosc-hold  estates  unto  Ed- 
»:ii-i  -:".M  .1  ij-i  ".ii-'iiird  B-irker,  their  heirs,  exccutom, 
1 :.;  ui:ii;:i.^rrir,'r»,  :ivi:i: :!:;  ::llo»i3a:  trusts,  viz. — "Upon 
!-iM  i.j,-  ,:it-  :c  -..:■:  i'l-nw^r  <.^i  ruccu.  &c.,  shall  and  dg, 
IS  -L-vii  i»  .-,(1  ■■'■.- e:.i; .::/■■  u:\v  btf  after  mj  decease,  convey, 
■iccrV.  r^ii  .i.*»!:re  :J<r  »a:iitf  «tates  unto  and  to  the  use  of 
■iiv  fCis*,  r!:i.vi!a*,  Jow^h,  William,  John,  and  James,  in 
such  V*"*'"**  *"-•  sl>*f»'».  «»<i  under  and  subject  to  such 
vu.trip,'s.  iu  t'avwur  of  my  daughters,  and  for  payment  of 
>Bj  ■i.-bw,  \xi  «ny),  as  my  personal  estate  will  not  extend 
h,  pay.  M  are  «et  down  or  mentioned  in  the  memorandum 
trf  paper  writing  hereunto  annexed  and  subscribed  by  me. 
Xwi  I  do  hereby  expressly  direct  that  the  annuities  and 

UMir  T«|i.riiw  hoibuuli  ind  ihrmwlTn,  their  fcrtnDe  lo  irrert  to 

-      I  and  Alt  •likr."     Thr  teirMor'i  daughter,  A.,  mirrirt)  ud 

tliB  lifctlms  of  three  of  hrr  hnnhe n>.    The  brotlien  aftemnli 

taAuid!-/fWrf^th.lihrsifttif.nj,inderOB..iOBOftto 

the  fttt  Tcmuitrd  klMoluir,  ud  the  hiubud  wu  eotitkd 
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legacies  intended  for  my  said  daughters  shall  be  secured  to  1845. 
diem^  respectively^  upon  and  for  the  estates  mentioned 
tnd  intended  to  be  charged  therewith^  in  such  manner  as 
eoonsel  shall  advise  and  think  necessary.  I  also  direct 
tkst  my  personal  estate  shall  be  applied^  in  the  first  place^ 
IB  discharging  my  just  debts  of  every  description ;  and  if 
it  &lls  short,  then  the  estates  intended  for  my  said  sons  to 
eontribute  equally,  so  as  to  make  up  such  deficiency.  I 
declare  this  and  the  paper  writing,  so  referred  to  and 
ngiied  by  me  as  aforesaid,  to  be  and  contain  my  last  will 
III& testament;  and  do  appoint  the  said  Richard  Griffith 
sod  Kchard  Barker  executors  thereof 

The  memorandum  referred  to  by  the  testator  in  his  will, 
and  which  was  annexed  to  it,  was  as  follows : — ^'  T.  B. 
Landed  property  to  be  disposed  of  as  follows: — To  his 
ddest  son,  T.  B.,  jun..  Rose  Hill  Estate,  &c.,  subject  to  a 
rent-charge  of  j£100  per  annum,  payable  to  his  sister  Mary 
daring  the  time  of  her  living  single,  and  after  marriage  to 
tlie  payment  of  j£2000.  To  his  second  son,  John  B.,  all  his 
ertate  at  Carl-upon-AUen.  To  his  third  son,  Wm.  B., 
(meaning  his  son  Wm.  Boydell),  all  his  freehold  and 
leasehold  estates  in  the  parishes  of  EveUve  and  Hawarden, 
ftc.,  subject  to  a  rent-charge  of  £100  per  annum,  payable 
to  his  sister,  Ann  Boydell,  and  £2000  after  marriage.  To 
Us  fourth  son,  John  Boydell,  his  share  of  Erbistock  Estate, 
kc  To  his  fifth  son,  James  Boydell,  all  his  lands  and 
buildings  in  Merford,  &c.,  subject  to  the  payment  of  £100 
fer  atmum  to  his  sister,  Augusta  H.  B.,  and  after  marriage 
to  the  payment  of  £2000.  ****** 
And  that  my  sons  may  not  be  laid  under  any  unnecessary 
restraint,  I  give  them  the  several  estates,  hereinbefore  spe- 
cifically  mentioned,  to  their  own  proper  use  and  disposal, 
IS  circumstances  may  require,  for  ever;  trusting,  from  the 
brotherly  affection  that  has  always  appeared  to  subsist  be- 
tveen  them,  that  they  will  not  dispose  of  the  same  to  the 


i»  r 


'^f*  *K9iratH«'«  'n»»nn!K9  iie  J12MV  ^faan  w  '^■— gf^ 
-v^tK^ff  .ii«w9ini!il  :a  -^  5itui»  n  *itt  jomr  :nDna  of  tfe 

VV;  */f JJ  i^sHf  A>>4  «$ptM.v<4  iJbe  fafstfimil    lyi  iii  iiiatfrrt cf 

AfW  kUm4iO**K  ^^^  1ibu(  I'iii)  ^  Bt:^  cuDkb  atr  trairt  ibr 
if^  #Mfth>^^l(  ^pf'^)t0rm  »A  iite  pUfitiff's  lise  wii^  aad  that 
if^  p#4»«»lt^  )m  H  irtiiiAfi  trftf  relied  Ofn  bf  the  defeodants  as 
nm'hiui'w$^  ^o  n  ^*^}nmivm  tjt  tocb  trusty  was  nodiiiigiiiore 
ihnn  A  f*^Ahumfin*\nMnn  to  his  daughter  to  obtam  the  a»- 
slfiiflrir!!!  of  h\n  H%mniof%  in  procttriDg,  if  they  shoiihl  think 
fitf  A  Ncitlcmrfrit  of  their  fortunes,  in  case  they  should 
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afterwardfl  many,  it  pifayed  that  the  plaintiff  might  be        1845. 
dedared  absolntety  entitled  to  the  fund  in  which  the 
£3000  was  iiiTested^  and  for  consequential  relief. 

Mr.  fFtgrrant  and  Mr.  JoOiffe^  for  the  plaintiff,  contended, 
fagt,  that  no  tmat  was  raised  for  the  brothers,  inasmuch  as 
Ae  words  of  direction  to  the  daughter  were  not  imperatire : 
yerLord  Longdate,  KnigfU  v.  Knight  (a).  Secondly,  that, 
if  a  trust  was  created,  the  gift  to  the  brothers  was  an  exe- 
eitory  trast   to  take  effect  after  an  indefinite  failure  of 

]8Mie,and  therefore  void.     [The  Vice- Chancellor,  with  re- 

fermoetothe  words  ''their  surviying  brothers,''  referred  to 

Barrimm  ▼.  Foreman  (&),  and  Siurgese  v.  Pearson  (c).] 

Mr.  BtfcklethwaU,  for  the  personal  representatives  of  the 
nmriving  trustee. 

Mr.  Swansion  and  Mr.  Burden,  for  the  personal  repre- 
•entatiTes  of  the  brothers,  contended  that  the  words  ^^  sur- 
Trring  brothers''  meant  brothers  surviving  their  sisters; 
ind  tliat  this,  being  an  executory  trust  for  the  brothers, 
the  Court,  in  carrying  the  trust  into  execution,  would  con- 
sider that,  by  the  word  "  issue,''  the  testator  did  not  in- 
tend issue  generally,  but  issue  living  at  the  death  of  the 
asters :  Sionor  v.  Cwrtoen  (d).  They  also  referred  to  JosUn 
1.  Hammond  {e). 

The  Vice-chancellor. — My  present  impression  is, 
that  the  words  "  their  surviving  brothers "  mean  ^'  their 
brothers  then  living;"  and,  if  they  do,  the  gift  to  the 
brothers  is  ineffectual,  because  there  is  no  brother  now 
Hving,  and  the  husband  of  the  daughter  is  yet  alive.    The 


(•)  8  Beav.  173.  (d)  5  Sim.  264. 

(b)  5  Vei.  207.  (e)  3  Myl.  &  K.  1  !0. 

(e)  4  Madd.  411. 


128  CASES   IN    CHANCERY. 

1845.  consequence  would  be^  that  the  gift^  in  the  first  instance 
absolute  to  the  daughter^  would  not  be  defeated,  but  would 
remain  absolute,  and  her  husband,  representing  her,  would 
take  it;  and  it  would  not  be  necessary  to  consider  the 
question  of  trust,  or  no  trust,  or  remoteness,  or  no  remote- 
ness. The  words,  however,  are  so  singular,  that  I  shall 
not  finally  dispose  of  the  case  at  present. 


May3Ut.  The  ViCE- CHANCELLOR. — The  question  for  decision  in 
this  case  is,  whether  the  plaintifi^,  as  the  administrator  of 
his  deceased  wife,  Mrs.  Eaton,  is  entitled  absolutely  to  a 
legacy  of  £2000  given  to  that  lady  by  her  father's  wilL  It 
was,  in  the  first  instance,  given  to  her  absolutely^  that  is, 
in  the  event  of  her  marrying,  which  she  did.  But  there 
was,  among  the  testator^s  subsequent  testamentary  dis- 
positions, this  clause : — "  And  as  to  my  daughters,'^  Sec. 
[His  Honor  read  the  clause  set  out,  ante,  p.  126.]  The 
events  which  happened  were,  that  Mrs.  Eaton,  having 
married  but  once,  died  without  leaving  issue,  and  was 
survived  by  her  brothers,  or  some  of  her  brothers^  all  of 
whom,  however,  have  since  died ;  the  plaintifi^,  her  hus- 
band, being  still  alive.  There  were  no  articles  for  a  settle- 
ment— there  was  no  settlement.  He  contends  that  the 
words  which  I  have  read  were  not  intended,  and  are  in- 
sufficient, to  create  any  trust — are  merely  expressions  pre- 
catory, and  of  inefi^ectual  recommendation;  but  that^  if 
otherwise,  the  provision  in  favour  of  the  brothers  was 
originally  void  for  remoteness. 

I  do  not  consider  it  necessary  to  decide  either  of  these 
points.  Assuming  the  plain tifi^  to  be  wrong  upon  them, 
the  question  remains,  what  is  the  meaning  of  the  words 
"  their  surviving  brothers?''  That  the  persons  intended  were 
brothers  of  the  testator's  daughters  is  indisputable.  But  to 
what  time  or  event  does  the  word  '^surviving"  refer?  This 
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mast  be  collected  from  the  context.  The  time  or  event  1845. 
intended  is  not  necessarily^  as  to  either  daughter's  legacy, 
the  death  of  that  daughter  leaving  issue,  or  not  leaving 
iMae.  The  context  appears  to  me  to  shew,  that  the  testa- 
tor meant  those  brothers,  and  those  only,  to  take  who 
ihoald  be  living  at  the  time  when  the  legacy  was  intended, 
IS  the  testator  expressed  himself,  to  ^'  revert,''  that  is, 
when  the  possession  and  enjoyment  of  it  were  to  leave 
the  daughter,  and  the  family  of  the  daughter,  whose  issue 
should  fail.  This  could  not  be  before  the  death  of  the 
nmvor  of  the  daughter  and  her  husband.  And  as  that 
period,  in  the  present  instance,  has  not  arrived,  and  all  the 
farDtbers  are  dead,  I  think  the  legacy  absolute  in  Mrs. 
Elton,  that  is,  in  her  administrator;  for  the  sisters'  next 
of  kin  and  the  residuary  legatee  are  out  of  the  question. 
It  was  given,  in  the  first  instance,  to  her,  as  I  have  said, 
absolutely  upon  her  marriage;  and,  the  gift,  if  any,  in  dero- 
gation of  that  absolute  bequest  having  failed,  the  bequest 
remained,  and  remains,  absolute.  If  the  gift  had  been  to 
the  brothers,  or  such  of  them  as  should  be  living  at  the  time 
specified,  the  result  might  possibly  have  been  different. 
But  the  gift  is  not  so — ^it  is  only  to  ^'  their  surviving  bro- 
thers;" and,  as  I  have  said,  there  has  not  been,  is  not,  nor 
can  be,  any  such  surviving  brother,  according  to  my  inter- 
pretation of  the  words,  as  to  the  legacy  in  question. 


VOL.  II.  R  c.  c.  c. 
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Roberts  v.  Bubder. 

May  2Stk. 

^u^AcJd^'e  JoSIAH  WALLEY,  by  his  wUl,  dated  the  16th  December, 

dividends  of  1815,  gave  and  bequeathed  the  sum  of  £10,000  reduced 

to  his  wife  for  annuities  unto  and  among  all  and  every  of  the  children  of 

aSer^^eV^e^.  ^^*  sister,  Mary  Newton,  by  her  husband  Thomas  Newton, 

cease  he  gave  that  might  be  living  at  the  time  of  the  decease  of  his  said 

and  bequeathed  ^  ^ 

the  principal  sistcr,  Mary  Newton,  to  be  transferred  and  paid  to  them 

amongst  A.,  respectively  in  equal  shares  on  their  respectively  attaining 

fiid  ail  *nd  ^  '  ^^®  *^®  ^^  twenty-onc  years,  with  benefit  of  survivorship 

every  other  the  amongst  them  if  any  of  them  should  die  under  twenty-one. 

child  and  chil-     hm      .     ^   .         %  ii  ii  i-'i»* 

dien  of  N.  thit  Ihe  testator  then  gave  and  bequeathed  unto  his  wife,  Ann 
S*thc  decease  ^  Wallcy,  and  her  assigns,  during  her  life,  the  interest,  di- 
of  his  said  wife,  vidends,  and  annual  produce  of  the  sum  of  £10,000  £8 

to  be  transfer-  . 

red  and  paid  to  per  Cent,  cousols  Standing  in  his  name ;  and  from  and 
iveiy  on  their      ^ftcr  her  dcceasc,  he  gave  and  bequeathed  the  said  prin- 

^e*oftwentV  ^^^"^  ^^^  ^^  £10,000  £3  per  cent,  consols  unto  and 
one  years,  with  among  Mary  Williams,  late  Mary  Newton,  one  of  the 

benefit  of  snr-  .        . 

vivorship  in  daughters  of  his  sister,  Mary  Newton,  and  then  the  wife 
them*8houid  ^^  Josiah  Williams,  Esther  Newton,  Samuel  Newton,  and 
die  under  that     Alice  Ann  Newtou,  and  all  and  every  other  the  child  and 

age.     N.  never  "^ 

had  any  other  children  of  Thomas  Newton  and  Mary  Newton  that  might 
those  named  in  be  living  at  the  time  of  the  decease  of  his  said  wife,  Ann 
a/rattoined*"^^  Walley,  the  same  to  be  transferred  and  paid  to  them 
^^®°|y*°?®'  respectively  in  equal  shares  and  proportions,  on  their 
lifetime  of  the  respectively  attaining  the  age  of  twenty-one  years ;  and, 
that  the7took '  ^^  casc  any  one  or  more  of  such  child  or  children  should 
Tn^^he  j?ixl^?00  ^^PP®^  *^  ^^®  before  attaining  such  age  of  twenty-one 
stock.  years,  then  the  testator  directed  that  the  share  or  interest 

of  him,  her,  or  them  so  dying  should  go  to,  and  be  equally 
divided  among,  the  survivors  or  survivor  of  them;  the 
interest  and  dividends  to  be  applied  for  their  benefit  in 
the  meantime,  as  therein  mentioned.  And  the  testator 
gave  and  bequeathed  unto  his  said  wife,  Ann  Walley,  and 
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her  assigns,  daring  her  life,  all  the  interest,  dividends,       1845. 
profit,  and  annual  produce  of  £1000  capital  bank  stock,     ^    "'^^ 
standing  in  his  name,  to  and  for  her  and  their  own  use  «• 

and  benefit,  and  from  and  after  her  decease  he  gave  and 
bequeathed  the  said  £1000  capital  bank  stock  unto  his 
laid  nephew,  the  said  Samuel  Newton,  absolutely,  the 
same  to  be  assigned  and  transferred  to  him,  on  his  at- 
taining the  age  of  twenty-one  years.  And  the  said  tes- 
tator gave  all  the  residue  of  his  estate  and  efi^ects  to  the 
nl  Ann  Walley. 

Hvt  testator  died  in  October,  1818. 

There  never  were  more  children  of  the  testator's  sister, 
Minj  Newton,  than  the  four  named  in  the  will.  The  four 
an  attained  the  age  of  twenty-one,  and  died  in  the  lifetime 
of  the  testator's  widow. 

The  bill  was  filed  by  the  personal  representative  of 
Samuel  Newton,  one  of  the  four  children,  against  the 
executors  of  the  widow,  who  were  also  the  testator's  repre- 
aentatives,  and  against  the  personal  representatives  of  the 
three  other  children,  praying  a  declaration  of  the  rights 
of  the  parties  as  to  the  £10,000  consols,  and  JEIOOO  bank 
stock. 

Mr.  Swanston  and  Mr.  Prioi'y  for  the  plaintiff,  said,  that 
it  was  clear  that  the  children  who  were  named  were  in- 
tended to  take  vested  interests  upon  attaining  twenty-one, 
although  they  might  not  survive  the  testator's  widow. 
They  commented  upon  the  difference  in  the  wording  of 
the  first  bequest  where  the  children  were  not  named,  and 
that  of  the  second  bequest. 

Mr.  Bacon  and  Mr.  Grensicle,  for  the  defendants  in  the 
uiine  interest  with  the  plaintiff,  referred  to  Dansen  v. 
tiowei  (a)  and  Siurgesa  v.  Pearson  (4). 

(a)  Ambl.  276.  (6)  4  Madd.  411. 

k2 
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3Cr.  BuaatH  snd  Mr.  Crmg,  fiir  die  execnton  of  the 
widow. — The  oiijeeta  of  the  gift  of  t^  jEIO,000  consols 
^'  wore  taa  be  aacerroined  at  che  deadi  of  the  widow.    There 

is  hoc  one  das  ode'  obieets.  L:  (anmot  be  supposed  that 
the  testator  Ttieant  to  make  two  etjusw..'!  of  legatees.  The 
aome  deamptian.  of  penona  ace  to  take,  and  in  the  same 
manner.  It  cannot  be  anggested,  that  die  diildreii  to  be 
bora  after  the  date  of  the  wiH  were  to  take  before  the 
death,  of  the  widow;  why,  then,  dtonhi  a  different  con* 
atmction  be  adapted  as  to  the  children  who  are  named  ? 
The  Coort  will  not  make  snch  a  cuuatruction.  as  leajes  the 
gift  ▼eated  as  to  some  objects^  and  nnrested  wm  to  the 
Qthors.  Besides^  the  gift  to  the  widow  is  onlj  of  the  di- 
YidendsL  Then,  there  is  a  distinct  gift  of  the  capital,  at 
her  death,  to  the  children.  The  gift  to  the  children  does 
not  aciae  till  that  period.  AH  the  children,  therefore, 
having  died  before  that  period,  diere  is  a  lapse  :  BUBmgdtf 
▼.  /TiZZf  tf ),  Pope  ▼.  Wlotcombe  (4).  [The  Viee-Chametl- 
lor. — Stock  is  nothing  more  thaa  a  perpetual  annmtr.] 
If  the  testator  makes  a  distinction  between  the  dividends 
and  the  capital,  the  Court  will  recognise  that  distinction. 

The  Yics-CsAXCEixoa : — The  constnzction  for  whidi 
the  executors  contend  seems  to  me  too  subtle — too  strained. 
According  to  the  plain,  simple,  meaning  of  the  words,  the 
gift  is  to  the  four  children  named  and  to  anj  other  child* 
ren  of  the  same  parents,  but  so  that  no  other  children 
participate,  unless  living  at  the  death  of  the  tenant  for 
life.  There  is  no  such  condition  as  to  the  four  children 
named.  They  took  absolutely,  though  they  died,  living 
the  tenant  for  life. 

{a)  2  Atk.  219.  {h)  3  Russ.  124. 
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1845. 

Swallow  v.  Day.  May  zm. 

IHIS  was  a  motion  on  the  part  of  the  defendant  for  Sapplemenul 
liberty  to  file  a  supplemental  answer,  for  the  purpose  of  t^^befiibl ' 
stating  in  the  record  that  certain  words  contained  in  the  of  ^SS^m 
original    answer,  namely,   the    words,   "and   paid   part  fraud bcmg 
thereof  to  the  said  bankers/'  had  been  inserted  by  mis-> 
take,  and  ought  to  be  considered  as  expunged. 

The  bill  was  filed  by  a  partner  against  his  copartner, 
praying  an  account  of  their  dealings  and  transactions  in 
copartnership,  as  solicitors. 

The  answer  contained  the  following  paragraph : — "  Saith 
that,  at  the  time  of  the  dissolution  of  the  said  partnership, 
it  was  also  agreed  between  the  said  plaintiff  and  this  de- 
fendant, that  this  defendant  should  join  with  and  assist  the 
said  plaintiff  in  getting  in  the  several  bills  due  to  the 
late  firm,  and  this  defendant  accordingly  got  in  several 
of  the  bills  due  to  the  said  late  firm,  and  paid  part  thereof 
to  the  said  bankers.^' 

It  appeared  from  the  defendant's  affidavit,  filed  in  support 

of  the  motion,  that,  on  the  22nd  May,  he  attended  at  the 

oflSce  of  the  Clerk  of  Records  and  Writs  for  the  purpose  of 

swearing  his  answer.     That,  before  doing  so,  he  altered 

the  draft  of  the  answer  by  adding  the  passage  in  question. 

That  a  corresponding  alteration  was  at  the  same  time 

made  in  the  ingrossment,  and  that  the  answer  was  then 

iwom.     That  the  deponent  made  this  alteration  believing 

the  statement  contained  in  the  additional  words  to  be 

true.    That,  in  the  evening  of  the  same  day,  he  discovered 

&om  one  of  his  books  that  he  had  made  a  mistake  in 

inserting  the  additional  words,  the  statement  contained  in 

them  being  contrary  to  the  fact.    That,  on  the  following 

morning,  he  applied  to  the  Clerk  of  Records  and  Writs  to 

^  aUowed  to  amend  his    answer,  by  striking   out  the 
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granted  for  filing  the  supplemental  answer  would  expire^  a         1846. 
motion   was   made  on  behalf  of  the  defendant,  that  he      Swallow 
might   be  at  liberty  to   swear  his   supplemental  answer        j^^^ 

forthwith  in  open  court.  The  Court,  on 

The  grounds  of  this  application  were,  that  the  course  of  ^^  ground  of 

.      .  -IT*.  j^iv      11  1    1      1   «      1     inoonTenience 

business  in  the  Eegistrar s  Office  had  prevented  the  defend-  in  pracUce, 
ant  from  passing  the  Order  of  the  30th  May ;  that  the  ^^^^ly  ^JShm  if 
supplemental  answer  had  been  ingrossed  and  was  ready  to  Jj*®  *ppiici^on 
be  sworn,  but  that  the  Clerk  of  Records  and  Writs  refused  rtfoMcd  an  ap- 

,  plicaticMi  to  al- 

to take  the  answer  without  the  authority  of  a  perfect  order  low  an  answer 

duly  passed  and  entered;  that  there  were  no  means  of  ap-  open  cowt?  "* 

plying  for  an  enlargement  of  the  time  limited  for  fiUng 

the  supplemental  answer^  as  that  could  only  be  granted  upon 

a  motion  made  with  the  usual  notice  of  two  clear  days ;  and 

that^  if  the  time  originally  granted  were  allowed  to  expire 

before  the  supplemental  answer  was  filed,  a  new  order 

would  be  necessary  to  authorize  the  record  clerks  to  receive 

the  supplemental  answer. 

Mr.  Prendergasty  for  the  motion. 

The  Vice-chancellor  was  of  opinion  that  there  was 
no  objection  to  the  application  in  point  of  principle ;  but, 
as  the  question  was  one  of  practice  and  without  precedent, 
he  considered  that  it  would  be  better  to  apply  to  the  Lord 
Chancellor. 


The  application  was  accordingly  made  to  the  Lord  Chan- 
cellor, who  considered  the  powers  of  the  Court  sufficient 
for  the  purpose ;  but,  as  he  could  not  foresee  the  conse- 
quences of  allowing  such  a  departure  from  the  current 
practice^  he  ordered  that  the  answer  should  be  sworn  be- 
fore the  Clerk  of  Becords  and  Writs  on  production  of  the 
minutes  of  the  Vtce-Chancellor^s  Order  of  the  30th  May. 
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1845. 


May  ^Ist, 

The  ftdmini- 
Btrator  ought 
not  to  be  sole 

Slaintiff  in  a 
iU  filed  for 
adminiitering 
the  intestate'fl 
real  assets. 


Tubby  v.  Tubby. 

1  HE  bill  was  filed  by  Jane  Tubby,  the  widow  and  ad- 
ministratrix of  Thomas  Tubby,  against  Sarah  Ann  Tubby 
and  Mary  Jane  Tubby,  infants,  by  Joseph  Trimwell,  their 
next  friend,  being  the  infant  heirs-at-law  of  the  intestate, 
suggesting  that  the  personal  estate  of  the  intestate  was  not 
sufficient  for  payment  of  his  debts,  and  praying  that  his 
personal  and  real  estate,  the  latter  consisting  of  freeholds 
and  copyholds,  might  be  administered  under  the  decree  of 
the  Court. 


Mr.  Terrell  having  opened  the  case  for  the  plaintiff. 

The  Vice-chancellor  inquired,  how  Jane  Tubby  was  a 
proper  plaintiff  against  the  real  estate  ? 

Terrell  referred  to  the  stat.  3  &  4  Will.  4,  c.  104. 


The  Vice-Chancelloe. — You  must  elect  whether  you 
will  make  a  creditor,  or  one  of  the  defendants,  a  co-plaintiff. 

The  bill  was  afterwards  amended  by  making  Sarah  Ann 
Tubby  a  co-plaintiff  suing  by  Jane  Tubby,  her  mother  and 
next  friend. 
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1845. 

Chadwick  v.  Heatley.  May  3lst. 

Adam  chadwick,  by  his  will,  dated  in  1880,  after  Trustee  of 

•  •  _^«  xxi-«        'i*!-!!.!        1-  ji*     stock,  on  trans* 

ginng  certain  property  to  his  wife  absolutely,  charged  his  femng  the 
Suffolk  estates  with  an  annuity  of  £50  a  year  for  William  '^J^,^^,^ 
Bottom;  and,  subject  thereto,  he  devised  those  estates  to  held,  under  the 

,  circumstances 

three  trustees,  and  their  heirs,  upon  trust  to  sell,  invest  of  the  case,  en- 

At  J  •*!_  A.       lA.  J  •a*  J   titled  to  an  ac- 

the  produce,  with  powers  to  alter  and  vary  securities,  and  knowkdgment 
pay  the  dividends  to  his,  the  testator's,  wife,  for  her  life,  ^y  ^®  ^'''"1* 

*^^  '  '  '  '    que  trust  of 

and  after  her  death  to  pay  the  dividends  to  his  cousin,  the  stock  being 
Adam  Chadwick,  for  his  life,  and   after  his  decease  to  full  of  all  de- 
divide  the  capital  equally  between  the  plaintiff,  Adam  JJ^cntiUcdu> 
Chadwick,  and  his  sister.  Prances  Chadwick.  •  release  under 

'  ,  seal.    And, 

The  testator  died  in  March,  1883;  the  will  was  proved  inasmuch  as 
by  the  widow,  who  was  executrix,  and  the  three  trustees,  S:'it'?de- 
who  were  executors.    The  widow  died  two  months  after  ^"^^^ow!'^* 

the  testator.  ledgment,  the 

Court  directed 

The  personal  estate  being  insufficient  to  pay  the  debts,  a  general  ad- 
the  Suffolk  estates,  and  another  freehold  estate  of  the  tes-  ^^nt  to^be 
tator,  which  was  not  devised,  were  sold.    After  setting  apart  ^^  ^^  ^® 
out  of  the  proceeds  of  the  sale  a  sufficient  sum  to  answer  the  >onai  estate  of 
annuity,  and  after  payment  of  all  the  testator's  debts  and  from  whose' 
legacies,  and  the  expenses,  up  to  that  time,  of  executing  the  JJ^^^tatVthe 
trusts  of  the  will,  the  clear  residue  of  the  proceeds  amounted  *}^^\  ^?l^*\ 

*  nved,  altbongh 

to  186/.  13«.  6d.    This  sum  was  then  added  to  the  sum  set  no  account  but 

•  .  11  i^-  ■»••  mere  transfer 

apart  to  secure  the  annuity;  and  the  whole,  invested  m  of  the  stock 
consols  in  the  names  of  the  trustees,  produced  1872/.  7s.  7d.  Jh"burand  no 

consols.  ®P***  unsettled 

account  sug- 

By  a  deed-poll,  dated  the  13th  August,  1834,  under  the  gestedby  the 
hands  and  seals  of  the  trustees,  after  stating  the  foregoing  ^'^'^ 
facts,  including  the  fact  that  all  the  debts  and  legacies  had 
Wn  paid,  it  was  declared,  that  the  trustees  would  stand 
possessed  of  the  stock,  upon  trust  to  pay  the  annuity  to 
William    Bottom,  and,  subject   thereto,  upon   trust  to 
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1845. 


May  ^IsU 

The  admini- 
strator ought 
not  to  be  sole 

Slaintiff  in  a 
ill  filed  for 
administering 
the  intestate's 
real  assets. 


Tubby  v.  Tubby, 

1  HE  bill  was  filed  bj  Jane  Tubby^  the  widow  and  ad* 
ministratrix  of  Thomas  Tubby,  against  Sarah  Ann  Tubby 
and  Mary  Jane  Tubby,  infants,  by  Joseph  Trimwell,  their 
next  friend,  being  the  infant  heirs-at-Iaw  of  the  intestate, 
suggesting  that  the  personal  estate  of  the  intestate  was  not 
sufficient  for  payment  of  his  debts,  and  praying  that  his 
personal  and  real  estate,  the  latter  consisting  of  freeholds 
and  copyholds,  might  be  administered  under  the  decree  of 
the  Court. 


Mr.  Terrell  having  opened  the  case  for  the  plaintifi^, 

The  Vice-Chancellor  inquired,  how  Jane  Tubby  was  a 
proper  plaintiff  against  the  real  estate  ? 

Terrell  referred  to  the  stat.  3  &  4  Will.  4,  c.  104. 


The  Vice-Chancblloe. — You  must  elect  whether  you 
will  make  a  creditor,  or  one  of  the  defendants,  a  co-plaintiff. 

The  bill  was  afterwards  amended  by  making  Sarah  Ann 
Tubby  a  co-plaintiff  suing  by  Jane  Tubby,  her  mother  and 
next  friend. 
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1845. 

Chadwick  v.  Heatley.  May  3lst. 

Adam  chadwick,  by  Ws  wUl,  dated  in  1880,  after  Trustee  of 

..  ..  xx-L*        •i'vii.i        \-  j-L*     stock,  on  traiiB* 

giving  certain  property  to  his  wife  absomtely,  charged  his  feniDg  the 
Suffolk  estates  with  an  annuity  of  £50  a  year  for  William  '^J|, J^^,^ 
Bottom;  and,  subject  thereto,  he  devised  those  estates  to  held,  under  the 

,  circumstances 

three  trustees,  and  their  heirs,  upon  trust  to  sell,  invest  of  the  case,  en- 
the  produce,  with  powers  to  alter  and  vary  securities,  and  knowi<5gme*nt' 
pay  the  dividends  to  his,  the  testator's,  wife,  for  her  life,  ^y  ^®  ^'''"* 

•^^  '  ^         '  '       ^  '    que  trutt  of 

and  after  her  death  to  pay  the  dividends  to  his  cousin,  the  stock  being 
Adam  Chadwick,  for  his  life,  and   after  his  decease  to  full  of  all  de- 
divide   the  capital  equally  between  the  plaintiff,  Adam  "o^^^tiUedto^ 
Chadwick,  and  his  sister.  Prances  Chadwick.  •  «^«^  ^/^^ 

'  ^       '  seal.    And, 

The  testator  died  in  March,  1883;  the  will  was  proved  inasmuch  as 
by  the  widow,  who  was  executrix,  and  the  three  trustees,  ^'t^U^ 
who  were  executors.    The  widow  died  two  months  after  ^g  wk^ow!'^* 

the  testator.  lodgment,  the 

Court  directed 

The  personal  estate  being  insufficient  to  pay  the  debts,  a  general  ad- 

the  Suffolk  estates,  and  another  freehold  estate  of  the  tes-  ^^nt  to^be 

tator,  which  was  not  devised,  were  sold.    After  setting  apart  ^^^  ^^  ^ 

oat  of  the  proceeds  of  the  sale  a  sufficient  sum  to  answer  the  Bonai  estate  of 

annuity,  and  after  payment  of  all  the  testator's  debts  and  from  whose' 

legacies,  and  the  expenses,  up  to  that  time,  of  executing  the  JJ^*^tatVthe 
trusts  of  the  will,  the  clear  residue  of  the  proceeds  amounted  *\^^\  ^fl  ^^' 

^  nved,  altbongh 

to  186/.  18«.  Gd.    This  sum  was  then  added  to  the  sum  set  no  account  but 
apart  to  secure  the  annuity ;  and  the  whole,  invested  in  of  the  stock 
consols  in  the  names  of  the  trustees,  produced  1872/.  7«.  7rf.  u,"fui;  and  no 

consols.  ^'P*'*  unsettled 

account sug- 

By  a  deed-poll,  dated  the  13th  August,  1884,  under  the  gestedby  the 
liands  and  seals  of  the  trustees,  after  stating  the  foregoing  ''^'^ 
facts,  including  the  fact  that  all  the  debts  and  legacies  had 
been  paid,  it  was  declared,  that  the  trustees  would  stand 
possessed  of  the  stock,  upon  trust  to  pay  the  annuity  to 
^^nUiam    Bottom,  and,  subject   thereto,  upon   trust  to 
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indemnify  themselyes  against  all  future  costs^  charges^  and 
expenses^  which  they  might  sustain  or  be  put  unto  in  or 
Hbatlbt  *^o^*  ^^^  execution  of  the  trusts  of  the  testator's  will,  or 
relating  thereto ;  and,  subject  thereto,  upon  trusts  for  the 
benefit  of  Adam  Chadwick  the  cousin,  the  plaintiff,  and 
Frances  Chadwick,  as  declared  by  the  will  of  the  testator, 
of  the  monies  to  arise  by  the  sale  of  the  Suffolk  estates. 

According  to  the  defendant's  answer,  a  release  of  eyen 
date  with  the  deed-poll  was  executed  by  Adam  Chadwick, 
the  cousin,  the  plaintiff  and  Frances  Chadwick,  whereby^ 
after  reciting  the  deed  and  the  trusts  contained  in  it,  the 
last-named  persons  released  the  trustees  in  respect  of  their 
execution  of  the  trusts  of  the  will  up  to  that  time. 

After  the  execution  of  these  deeds,  some  further  sums 
were  received,  and  some  costs  paid,  by  the  trustees,  in  the 
execution  of  the  trusts  of  the  will;  and,  upon  a  balance  of 
accounts  in  February,  1838,  there  appeared,  from  the  ac- 
count then  delivered  by  the  trustees,  to  be  due  to  them  a 
sum  of  £113.  This  sum  was  discharged  by  a  sale  of  a 
portion  of  the  stock  standing  in  their  names,  whereby  the 
stock  was  reduced  to  1748/.  9s.  lid.  consols.  In  1841  a 
farther  sum  became  due  to  the  defendant,  who  was  then 
the  surviving  trustee,  on  a  similar  account  This  was  dis- 
charged by  the  plaintiff. 

In  1844  William  Bottom,  who  had  survived  Adam 
Chadwick  the  cousin,  died.  Notice  of  that  event  was  im- 
mediately given  by  the  defendant  to  the  plaintiff  and  his 
sister,  and  the  defendant  offered  to  transfer  to  each  of 
them  a  moiety  of  the  1748/.  9s.  lie/,  consols  upon  having 
a  proper  release.  The  offer  was  accepted  by  the  sister, 
who  signed  a  release  to  the  defendant,  and  received  a 
moiety  of  the  stock.  The  plaintiff,  however,  refused  to 
sign  any  release,  but  offered,  upon  having  the  moiety  of 
the  stock  transferred  to  him,  to  give  the  defendant  a  re- 
ceipt for  it.  The  defendant  declined  this,  relying  on  the 
trust  for  indemnity  contained  in  the  deed-poll.     The 
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plaintiff  reiterated  his  refusal  in  various  letters  on  the  sub^        1845. 
ject,  which  will  sufficiently  appear  from  the  judgment.  Chaowick 

The  release  signed  by  Miss  Chadmck  was  founded  on  a  heatlky 
draft  to  which  the  plaintiff  had  been  made  a  party.  By 
the  draft,  the  releasing  parties  were  made  to  release  the 
defendant,  and  also  the  respective  estates  and  effects  of  the 
deceased  trustees  of,  from,  and  against  all  actions,  suits, 
&c.,  and  accounts,  reckonings,  claims,  and  demands  what- 
soever, both  at  law  and  in  equity,  which  the  releasing 
parties  could,  should,  or  might  have,  claim,  challenge,  or 
demand,  for  or  by  reason  or  means  of  the  said  trustees, 
(naming  them),  or  either  of  them,  having  acted  as  executors 
or  trustees  under  the  will  of  the  said  testator,  or  as  trustees 
under  the  said  deed-poll  of  the  13th  of  August,  1834,  and 
having  been  concerned  in  the  execution  of  the  trusts 
thereby  respectively  in  them  reposed,  or  for  and  on  ac- 
count of  the  said  sum  of  1872/.  Is,  Id.  consols,  or  the  in* 
terest,  &c. :  or  for  or  on  account  of  any  sum  or  sums  of 
money  had,  received,  or  paid,  or  any  act,  deed,  matter,  or 
thing  whatsoever  made,  done,  committed,  executed,  or 
suffered  by  the  said  trustees,  any  or  either  of  them,  as 
iuch  executors  and  trustees  as  aforesaid,  or  otherwise  in 
relation  thereto. 

The  bill  prayed  that  the  defendant  might  be  decreed  to 
transfer  to  the  plaintiff  his  moiety  of  the  stock,  and  might 
pay  the  costs  of  the  suit. 

l%e  defendant,  by  his  answer,  insisted  that  the  plaintiff 
was  bound  to  execute  a  proper  release  to  the  defendant  as 
a  condition  of  such  transfer;  and  if  not,  that  the  defendant 
WIS  entitled  to  the  indemnity  of  the  Court. 

'Hiere  was  some  evidence  on  the  part  of  the  defendant 
to  the  effect  that  he  was  liable  to  have  an  action  brought 
in  his  name  by  the  plaintiff,  for  the  breach  of  a  covenant 
under  the  assignment  of  a  lease,  and  that  a  breach  had  been 
;  it  did  not,  however,  appear  that  the  action  had 
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1845.       been  commenced^  althoagh  some  time  had  elapsed  since 
the  breach. 


Cbadwick 
Hbatlxy. 


Mr.  Anderdon  and  Mr.  Terrell,  for  the  plaintiff^  con- 
tended, that,  as  the  deed-poll  of  1834  expressly  stated  that 
all  the  debts  and  legacies  were  paid,  no  general  release 
could  now  be  demanded  by  the  defendant. 

The  Vice -Chancellor  said,  that,  if  the  plaintiff  was 
willing  to  receive  the  stock  in  full  of  all  demands,  and  to 
have  that  entered  in  the  decree,  he  was  disposed  (subject 
to  what  might  be  said  on  the  other  side)  to  make  a  decree 
for  the  plaintiff.  But,  if  the  plaintiff  was  unwilling  to 
adopt  that  course,  it  would  be  necessary  to  direct  all  the 
accounts  to  be  taken,  unless  the  defendant  would  waive 
the  accounts,  or  the  plaintiff  could  shew  that  there  was 
no  ground  for  taking  them. 

The  defendant's  counsel  declining  to  waive  the  accounts, 

The  plaintiff's  counsel  contended,  that,  as  the  bill  did 
not  pray  an  account,  and  as  no  open  account  was  suggested 
by  the  answer,  no  account  ought  to  be  decreed.  The 
subject-matter  of  the  bill  was  a  sum  entirely  separate 
from  the  rest  of  the  property. 

Mr.  Swanston  and  Mr.  Amphlett,  for  the  defendant,  were 
stopped  by  the  Court. 

The  Vicb-Chancelloe. — The  defendant,  and  two  other 
gentlemen  now  dead,  were  the  executors,  and,  under  the 
will,  trustees  of  the  real  and  personal  estate,  of  a  gentle- 
man who  died  before  1834.  They  acted  in  the  trust, 
collected  the  personal  estate,  paid  the  debts  so  far  as  the 
personal  estate  extended,  sold  the  real  estate,  and  applied 
part  of  the  proceeds  to  the  discharge  of  such  demands  as 
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the  due  administration  of  the  property  appeared  to  them        1845. 
to  require,  so  that  there  remained  a  clear  surpluSj  which,     Chadwick 
mbject  to  certain  life  interests,  or  a  life  interest,  appeared      „   *- 
to  belong  to  Dr.  Chadwick  and  Miss  Chadwick  abso- 
lutely.    In  1834  a  deed-poll  was  executed  by  the  three 
eieeutors,  detailing  in  substance  what  I  have  mentioned, 
and  stating  that  the  amount  of  the  clear  fund,  subject  to 
those  life  interests,  or  to  that  life  interest,  belonged  to  Dr. 
Chadwick  and  Miss  Chadwick ;  and  nothing,  apparently, 
eonld  be  more  regular  and  business-like  than  the  instru- 
^  IMnt, — leading  to  the  conjecture,  at  least,  that  everything 
Aat  had  been  done  was  done  properly. 

In  1844  the  last  life  interest  in  the  fund  dropped, 
«pon  which  the  ultimate  residue  became  payable  to  Dr. 
Qiadwick  and  Miss  Chadwick,  in  equal  shares,  as  tenants 
ia  common.  The  fact  of  the  death  was  communicated 
to  them  by  the  trustee,  and,  upon  the  proposal  being  made 
to  transfer  the  fund,  a  release  was  required,  that  is,  a  ge- 
neral release  in  respect  of  the  estate,  having  the  effect  of 
closing  the  account  and  discharging  the  then  sole  surviving 
trustee  from  all  responsibility  in  the  matter,  so  far  as  it 
eonld  be  done. 

To  this  Miss  Chadwick  acceded.  The  deed  was  pre- 
fned  for  both,  and  might  have  been  executed  by  both, 
•nd,  supposing  both  disposed  to  execute  it,  it  seems  to 
^  lie  unobjectionable.  Dr.  Chadwick,  however,  did  not 
wnSl  himself  of  the  opportunity  of  executing  it,  but  de-' 
dned  doing  so ;  and  I,  as  at  present  advised,  am  not  of 
opinion  that  it  was  competent  to  the  surviving  trustee  to 
innst  upon  having  that  deed  executed,  in  the  circum* 
ttinces  of  this  case,  or  of  any  such  case.  Whether  to 
•icciite  mch  a  deed  would  not  have  been  a  perfectly 
ktmless  and  a  reasonable  course  is  a  very  different  thing. 
Itt,  ihongh  it  may  not  have  been  the  right  (and  pos« 
Aly  it  was  not  the  right)  of  the  trustee  to  require  a 
deed,  I  think  that  it  was  his  right  to  require  that  his 


Heatlsy. 
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1845.        accoant  should  be  settled — that  is  to  say^  that  he  and  his 
^— V — ^      fjEimily  should  be  delivered  from  the  anxiety  and  misery 

Chadwick  1  m 

V.  attending  unsettled  accounts, — ^the  possible  ruin  which 

they  who  are  acquainted  with  the  affairs  daily  litigated 
in  the  Court  of  Chancery  well  know  to  be  a  frequent 
result  of  neglect  in  such  a  matter. 

I  am  of  opinion,  therefore,  that  Mr.  Heatley  might 
most  reasonably  require  to  have  his  accounts  examined, 
and  to  have  a  settlement  of  them.  He  was  bound  to 
give  accounts,  if  demanded ;  but,  giving  the  accounts,  he 
was  entitled,  to  use  a  familiar  phrase,  to  have  them  '^  wound 
up/'  It  is  true,  as  Mr.  Anderdon  says,  that  the  accounts^ 
though  settled,  might  be  liable  to  be  surcharged  and  falsi- 
fied. That  might  or  might  not  be ;  but  still  the  trustee 
had  a  right  to  have  his  account  gone  through,  examined, 
and  settled.  Now,  this  is  what  he  did  not  require ;  he 
required  a  release.  In  answer  to  the  requisition  of  a 
release.  Dr.  Chadwick,  in  a  letter  to  Mr.  Heatley,  dated 
the  25  th  November,  1844,  expresses  himself  thus  : — ''Sir, 
I  received  your  letter  of  the  12th  instant,  with  a  sentence 
of  mine  quoted  into  it;  as  you  would  make  the  quotation, 
you  should  have  quoted  the  preceding  paragraph  also. 
I  have  run  over  in  my  mind  the  past.  I  will  not  give 
you  a  release  of  any  sort,  either  expressed  or  implied.'* 
I  think,  from  that  passage,  that  the  plaintiff  must  have 
intended  something  more  than  a  mere  refusal  to  execate 
a  deed.  He  then  proceeds — "I  do  not  object  to  give 
you,  after  the  stock  has  been  paid  to  me,  a  stamp  receipt 
acknowledgment  of  the  receipt  of  it.  An  ordinary  stamp 
receipt  is  a  release  in  respect  of  what  expressed  by  it  re- 
ceived. If  you  refuse  to  pay  me  the  stock  unless  I 
yield  to  your  demand  of  a  release,  I  shall  apply  to  a 
lawyer  to  attack  you  for  it ;  and  do  not  suppose  because  I 
have  not  yet  attacked  Surtees,  for  the  £1800  paid  by  me 
to  Wilson,  &c.,  the  attack  will  not  be  soon.  I  desir^ 
require,  and  demand  mj  stock.^ 


a 
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This  was  in  effect  an  announcement  of  lus  intention        ^^^* 
not  to  give  an  acknowledgment  beyond  the  particular     Cbadwick 
gum,  in  effect,  therefore,  to  leave  the  whole  of  the  account     hkatley. 
open ;  for  he  was  not  a  party  to  the  deed ;  the  deed  was 
executed  by  the  trustees  alone,  and  the  letter  does  not 
contain  (what  Mr.  Anderdon  supposed)  a  statement  that 
he  will  be  satisfied  with  the  accounts  as  far  as  they  go,  and 
that  the  remainder  must  be  set  right  afterwards,  or  even 
that  any  items  are  omitted  by  fraud  or  negligence ;  he  says 
distinctly  that  he  will  give  nothing  but  an  acknowledgment 
of  the  particular  sum.     He  subsequently  sends  a  notice 
more  formal,  if  possible,  (dated  the  30th  November),  in 
which  there  are  various  recitals,   among  others  these: 
"  Whereas  I  will  not  give  you  a  release  of  any  sort,  either 
expressed  or  implied.     Whereas  I  do  not  object  to  give 
you,  when  I  have  received  my  half  of  the  said  consols,  a 
receipt  in  acknowledgment  of  the  receipt  of  it.     Whereas 
the  said  receipt  would  be  a  release  as  to  what  expressed 
by  deceased.     And  whereas  I  demand  my  half  of  the  said 
Consols,  viz.  874/.  4s.  llld"    It  could  not  more  pointedly 
express  a  desire  to  keep  the  account  open,  and  to  be  at 
liberty  to  take  the  account  at  any  future  period.     But  it  is 
not  confined  to  that.     In  a  letter  to  his  own  solicitor,  of 
which  a  copy  is  in  evidence,  he  says,  "  I  do  not  object  to 
give  him,  when  he  has  transferred  or  paid  to   me   my 
874/.  4«.  1  Hd.  £3  per  cent,  consols,  a  release  as  to  them 
either  in  the  form  of  a  receipt  or  in  some  other  form ;  if  the 
former,  written  by  me  in  my  own  way  according  to  my 
own  meaning,  and  signed  by  me;  if  the  latter,  written  by 
me  or  by  my  attorney  to  my  approbation,  and  signed  by 
me.    The  release  may  be  on  paper  or  on   parchment; 
though  I  consider  a  receipt  on  paper  sufficient,  and  the 
only  release  as  to  the  said  consols  Mr.  Heatley  can  de- 
mand." 

If,  therefore,  the  matter  were  confined  to  the  single 
<lue8tion  as  to  the  balance  of  right  or  wrong  in  the  institu- 
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1845.        tioQ  of  this  suit,  and  that  could  now  be  disposed  of,  I 
Chadwick     should  say  that  although  in  strictness  a  release  by  deed 
^-  could  not  be  demanded,  yet  there  was  nothing  out  of  the 

ordinary  course  of  business — nothing  unreasonable  in  ask- 
ing it.  But  what  is  the  course  taken  on  the  other  side? 
There  is  not  only  a  refusal  to  execute  the  deed,  which  in 
my  opinion  was  justifiable,  but  a  statement  that  the  plaintiff 
will  execute  norelease,  express  or  implied,  and  give  nothing 
but  a  receipt  for  a  particular  sum.  I  think  that  was  posi- 
tively unreasonable.  If  he  was  satisfied  upon  the  account, 
as  sent  in,  that  nothing  more  was  coming  to  him,  he  should 
have  expressed  his  willingness  to  close  the  accounts ;  on  the 
other  hand,  if  he  was  dissatisfied  with  it,  he  should  have 
asked  to  have  the  accounts  taken.  I  cannot,  however,  say 
that  the  defendant,  against  the  wish  of  the  plaintiff,  is 
entitled  to  force  this  sum  upon  him.  The  accounts  have 
never  been  taken— they  have  never  been  acceded  to. 
There  must,  therefore,  be  a  general  administration  of  the 
real  and  personal  estate  of  the  testator,  unless  the  plaintiff, 
by  his  counsel,  shall  state  that  he  is  now  willing  to  receive 
the  sum  of  874/.  4^.  lljd.  £3  per  Cent.  Consols,  in  full  of 
all  demands  of  the  plaintiff  against  the  defendant,  in  re- 
spect of  the  real  and  personal  estate  of  the  testator. 

Mr.  Anderdon,  for  the  plaintiff,  said  that,  having  no  in- 
structions upon  the  subject,  he  was  unable  to  make  any 
answer  to  the  suggestion  of  the  Court. 

The  Vice-chancellor  directed  a  general  administra- 
tion account  of  the  real  and  personal  estate  of  the  tes- 
tator, (the  decree  being  prefaced  by  a  statement  of  the 
suggestion  of  the  Court  and  the  answer  of  the  plaintiff's 
counsel),  and  ordered  that  in  the  meantime  the  fund 
should  be  brought  into  court;  the  dividends  to  accu* 
mulate. 
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On  a  subsequent  day^  the  plaintiff  having  in  the  mean 
time  elected  to  take  the  874/.  4ss.  ll^d.  stock  upon  the  terms 
suggested  by  the  Courts  a  decree  was  made  to  this  effect : — 

The  pUintifT,  by  his  counsel,  electing  to  accept  the  874/.  4«.  11^. 
Bank  £3  per  eent.  annuities,  standing  in  the  books  of  the  governor  and 
company  of  the  Bank  of  England,  in  the  name  of  the  defendant,  Richard 
Heatley,  and  the  dividends  due,  and  to  be  received  thereon  in  full  of  all 
daims  and  deniands  in  respect  of  the  real  and  personal  estate  of  Adam 
Chadwick,  deceased,  the  testator  in  the  pleadings  named — Refer  it  to 
the  taxing  Master  to  tax  the  defendant  his  costs  of  this  suit,  as  between 
solicitor  and  client ;  and  let  the  defendant  be  at  liberty  to  retain  such  costs 
when  taxed,  out  of  the  before-mentioned  Bank  annuities  and  dividends, 
and  let  the  residue  thereof,  afier  such  retainer  as  aforesaid,  be  transferred 
and  paid  to  the  plaintiff. 


1845. 


Chadwick 

9. 
HSATLBr. 


MOLESWORTU  V.  HoWARD. 

DY  an  act  of  Parliament  of  the  4th  Geo.  3,  intituled, 
''An  act  to  enable  the  Vicar  of  the  Parish  of  Rochdale,  in 
the  County  of  Lancaster,  to  grant  a  Lease  or  Leases  of  the 
Olebe  Lands  belonging  to  the  said  Vicarage,''  after  recit- 
ing, amongst  other  things,  that  great  benefit  would  accrue 
to  the  vicarage,  if  power  were  given  to  the  vicar  for  the 
time  being  to  grant  a  lease  or  leases  of  the  glebe  lands  for 
a  term  of  years,  sufficient  to  encourage  persons  to  build 
thereon  and  improve  the  same,  it  was  enacted,  that  it 
ikoald  be  lawful  for  the  vicar  of  the  parish  for  the  time 
being,  by  indenture  or  indentures  duly  executed,  to  demise 
or  lease  all  or  any  part  or  parts  of  the  glebe  lands,  and  of 
the  buildings  standing  thereon,  unto  any  person  or  persons 
who  should  be  willing  to  build  upon  and  improve  the  same, 
for  any  term  or  number  of  years  not  exceeding  ninety- 
i^e  years,  which  lease  or  leases  should  be  renewable  at 
^y  time,  and  should  commence  and  take  effect  in  posses- 
lion  and  not  in  reversion  &c.,  so  as  in  such  lease  or  leases 
VOL.  n.  L  c.  c.  c. 


May  Qlst, 

A  bill  for  the 
delivery  up  of 
a  void  lease 
may  not  be  de- 
murrable, al- 
though it  may 
appear  from 
the  statements 
in  the  bill  that 
the  lease  is  void 
on  the  face  of 
it. 

Quare,  whe- 
ther the  38th 
Order  of  An- 
gusty  1841,  ap- 
plies to  cases 
where  a  general 
demorrer  to  the 
bill  might  have 
been  sustained? 
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1845.        there  should   be  reseired  the  best  and  most  improved 
MoLsswom      gro^i^d  rent  or  ground  rents,  &c.,  and  so  as  the  lessee  or 
V.  lessees  should  execute  a  counterpart  or  counterparts  there- 

of, and  enter  into  covenants  to  build  and  keep  in  repair  the 
messuages  and  buildings  intended  and  agreed  to  be  built, 
and  to  surrender  the  same  at  the  expiration  of  the  term, 
&c. 

The  bill,  which  was  filed  by  the  present  Vicar  of  Roch- 
dale, after  stating  his  title  as  vicar,  and  that  he  was  seised 
of  the  glebe  lands  of  the  vicarage,  and  after  setting  out 
the  act  of  parliament,  proceeded  to  state,  that  Thomas 
Drake,  D.D.,  formerly  Vicar  of  Bochdale,  on  the  Ist  No- 
vember, 1796,  executed  an  indenture  of  that  date,  which 
purported  to  be  an  indenture  of  lease,  and  was  made  be- 
tween himself  of  the  one  part,  and  John  Walmsley,  since 
deceased,  of  the  other  part,  and  that  by  such  lease,  after 
reciting,  that,  by  an  act  of  parliament  passed  in  the  4th  year 
of  his  then  present  Majesty,  intituled  &c  [stating  the  title 
of  the  before-mentioned  act],  the  Vicar  of  Rochdale  for 
the  time  being  was  enabled,  by  indenture  or  indentures 
duly  executed,  to  demise  or  lease  all  or  any  part  or  parts 
of  the  glebe  lands,  and  of  the  buildings  standing  thereon, 
(except  as  therein  is  excepted),  to  any  person  or  persons 
who  should  be  willing  to  build  upon  and  improve  the 
same,  for  any  term  or  number  of  years  not  exceeding 
ninety-nine  years,  with  the  powers  and  subject  to  the 
conditions  therein  mentioned,  it  was  witnessed  that  Tho- 
mas Drake,  in  consideration  of  the  payment  of  the  yearly 
rent  thereby  reserved,  (stated  to  be  the  best  and  most  im- 
proved yearly  rent  that  could  be  gotten),  and  of  the  per- 
formance of  the  covenants  thereinafter  contained  on  the 
part  of  the  said  John  Walmsley,  demised,  leased,  and  to 
farm  let  unto  the  said  John  Walmsley,  his  executors,  ad- 
ministrators, and  assigns,  all  that  field,  &c.  [part  of  the 
glebe  lands  of  the  vicarage] ,  and  also  full  and  free  liberty 
for  the  said  John  Walmsley,  his  executors,  ftc.,  to  dig  and 
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get  marl^  tand,  and  claj  for  the  improvement  of  the  said         1945. 
premiaea^  and  for  the  making  of  an  intended  street  of  ten  molmVobtb 
jards  wide  between  the  demised  premises  and  certain  other  ^* 

glebe  landsi  and  also  for  the  making  and  burning  of  brick 
to  be  used  upon  said  premises^  but  for  no  other  purpose 
wkaUoever,  to  hold  &c.  nnto  said  John  Walmsley^  his  exe- 
cutors, administrators,  and  assigns^  yielding  and  paying  &c. 
the  yearly  rent  of  £26 ;  and  that,  by  the  same  indenture, 
John  Walmsley  for  himself,  his  executors,  administrators, 
and  assigns,  covenanted  with  the  said  Thomas  Drake,  and 
his  successors,  vicars  of  the  said  vicarage  for  the  time  being, 
for  the  payment  of  the  rent  thereby  reserved,  and  also  that 
be,  his  executors,  administrators,  and  assigns  would  well 
and  sufficiently  repmr,  nutintain,  uphold,  and  keep  all  such 
houses  and  buildings  as  should  thereafter  during  the  said 
term  be  erected  upon  the  said  thereby  demised  premises,  &c. 

The  bill  then  alleged,  that  the  several  pieces  or  parcels 
of  land  which  were  purported  to  be  demised  by  the  said 
indenture  of  lease  comprised  seven  perches  of  statute  mea- 
sure, and  consisted  of  farm  land,  being  part  of  the  glebe 
lands  belonging  to  the  said  vicarage,  and  that  the  said 
indenture  did  not  in  any  way  provide  for  the  erection  of 
buildings  thereon,  but  that  the  covenants  contained  in  the 
indenture  were,  in  fact,  covenants  applicable  to  a  farming 
ktse ;  that  the  land  was,  in  fact,  occupied  by  John  Walms- 
ley, and  those  who  succeeded  to  the  occupation  thereof, 
ander  colour  of  the  said  alleged  lease,  solely  as  farming 
land,  and  without  erecting  any  building  thereon,  and  that 
the  said  roadway  mentioned  in  the  indenture  had  never 
been  made.  And  the  bill  charged  that  the  indenture  of 
lesse  was  void  as  against  the  successors  of  Thomas  Drake, 
in  the  vicarage  of  Rochdale. 

The  bill  also  contained  an  allegation,  that  the  rent  of 
£t6  reserved  by  indenture  of  lease  was  inadequate,  regard 
being  had  to  the  value  of  the  premises,  especially  to  their 
taloe  as  building  ground. 

l2 
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indemnify  themselyes  against  all  future  costs^  charges^  and 
expenses,  which  they  might  sustain  or  be  put  unto  in  or 
Hbatlbt  ^^0^^  ^^^  execution  of  the  trusts  of  the  testator^s  will,  or 
relating  thereto ;  and,  subject  thereto,  upon  trusts  for  the 
benefit  of  Adam  Chadwick  the  cousin,  the  plaintiff,  and 
Frances  Chadwick,  as  declared  by  the  will  of  the  testator, 
of  the  monies  to  arise  by  the  sale  of  the  Suffolk  estates. 

According  to  the  defendant's  answer,  a  release  of  even 
date  with  the  deed-poll  was  executed  by  Adam  Chadwick, 
the  cousin,  the  plaintiff  and  Frances  Chadwick,  whereby, 
after  reciting  the  deed  and  the  trusts  contained  in  it,  the 
last-named  persons  released  the  trustees  in  respect  of  their 
execution  of  the  trusts  of  the  will  up  to  that  time. 

After  the  execution  of  these  deeds,  some  further  sums 
were  received,  and  some  costs  paid,  by  the  trustees,  in  the 
execution  of  the  trusts  of  the  will ;  and,  upon  a  balance  of 
accounts  in  February,  1838,  there  appeared,  from  the  ac* 
count  then  delivered  by  the  trustees,  to  be  due  to  them  a 
sum  of  £113.  This  sum  was  discharged  by  a  sale  of  a 
portion  of  the  stock  standing  in  their  names,  whereby  the 
stock  was  reduced  to  1748/.  9s.  lid,  consols.  In  1841  a 
farther  sum  became  due  to  the  defendant,  who  was  then 
the  surviving  trustee,  on  a  similar  account.  This  was  dis- 
charged by  the  plaintiff. 

In  1844  William  Bottom,  who  had  survived  Adam 
Chadwick  the  cousin,  died.  Notice  of  that  event  was  im- 
mediately given  by  the  defendant  to  the  plaintiff  and  his 
sister,  and  the  defendant  offered  to  transfer  to  each  of 
them  a  moiety  of  the  1748/.  9s,  l}d.  consols  upon  having 
a  proper  release.  The  offer  was  accepted  by  the  sister, 
who  signed  a  release  to  the  defendant,  and  received  a 
moiety  of  the  stock.  The  plaintiff,  however,  refused  to 
sign  any  release,  but  offered,  upon  having  the  moiety  of 
the  stock  transferred  to  him,  to  give  the  defendant  a  re- 
ceipt for  it.  The  defendant  declined  this,  relying  on  the 
trust  for  indemnity  contained  in  the  deed-poll.     The 
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plaintiff  reiterated  his  refusal  in  various  letters  on  the  sub«        1845. 
ject,  which  will  sufficiently  appear  from  the  judgment.  Chaowick 

The  release  signed  by  Miss  Chadwick  was  founded  on  a     Heatlky 
draft  to  which  the  plaintiff  had  been  made  a  party.    By 
the  draftj  the  releasing  parties  were  made  to  release  the 
defendant^  and  also  the  respective  estates  and  effects  of  the 
deceased  trustees  of^  from^  and  against  all  actions^  suits^ 
&c.,  and  accounts^  reckonings,  claims,  and  demands  what- 
soever, both  at  law  and  in  equity,  which  the  releasing 
parties  could,  should,  or  might  have,  claim,  challenge,  or 
demand,  for  or  by  reason  or  means  of  the  said  trustees, 
(naming  them),  or  either  of  them,  having  acted  as  executors 
or  trustees  under  the  will  of  the  said  testator,  or  as  trustees 
under  the  said  deed-poll  of  the  13th  of  August,  1834,  and 
having  been  concerned  in  the  execution  of  the  trusts 
thereby  respectively  in  them  reposed,  or  for  and  on  ao« 
count  of  the  said  sum  of  1872/.  Is,  Id,  consols,  or  the  in* 
terest,  &c. :  or  for  or  on  account  of  any  sum  or  sums  of 
money  had,  received,  or  paid,  or  any  act,  deed,  matter,  or 
thing  whatsoever  made,  done,  committed,  executed,  or 
suffered  by  the  said  trustees,  any  or  either  of  them,  as 
such  executors  and  trustees  as  aforesaid,  or  otherwise  in 
relation  thereto. 

The  bill  prayed  that  the  defendant  might  be  decreed  to 
transfer  to  the  plaintiff  his  moiety  of  the  stock,  and  might 
pay  the  costs  of  the  suit. 

The  defendant,  by  his  answer,  insisted  that  the  plaintiff 
was  bound  to  execute  a  proper  release  to  the  defendant  as 
a  condition  of  such  transfer ;  and  if  not,  that  the  defendant 
was  entitled  to  the  indemnity  of  the  Court. 

There  was  some  evidence  on  the  part  of  the  defendant 
to  the  effect  that  he  was  liable  to  have  an  action  brought 
in  his  name  by  the  plaintiff,  for  the  breach  of  a  covenant 
vider  the  assignment  of  a  lease,  and  that  a  breach  had  been 
committed;  it  did  not,  however,  appear  that  the  action  had 
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1845.       been  commenced^  althoagh  some  time  had  elapsed  since 
"     ^  the  breach. 

V, 

BATLXY.  j^^^  Anderdon  and  Mr.  Terrell,  for  the  plaintiff^  con- 
tended^ that,  as  the  deed-poll  of  1834  expressly  stated  that 
all  the  debts  and  legacies  were  paid,  no  general  release 
could  now  be  demanded  by  the  defendant. 

The  Vice -Chancellor  said,  that,  if  the  plaintiff  was 
willing  to  receive  the  stock  in  full  of  all  demands,  and  to 
have  that  entered  in  the  decree,  he  was  disposed  (subject 
to  what  might  be  said  on  the  other  side)  to  make  a  decree 
for  the  plaintiff.  But,  if  the  plaintiff  was  unwilling  to 
adopt  that  course,  it  would  be  necessary  to  direct  all  the 
accounts  to  be  taken,  unless  the  defendant  would  waive 
the  accounts,  or  the  plaintiff  could  shew  that  there  was 
no  ground  for  taking  them. 

The  defendant's  counsel  declining  to  waive  the  accounts, 

The  plaintiff's  counsel  contended,  that,  as  the  bill  did 
not  pray  an  account,  and  as  no  open  account  was  suggested 
by  the  answer,  no  account  ought  to  be  decreed.  The 
subject-matter  of  the  bill  was  a  sum  entirely  separate 
from  the  rest  of  the  property. 

Mr.  Swanston  and  Mr.  Amphlett,  for  the  defendant,  were 
stopped  by  the  Court. 

The  Vicb-Chancelloe. — The  defendant,  and  two  other 
gentlemen  now  dead,  were  the  executors,  and,  under  the 
will,  trustees  of  the  real  and  personal  estate,  of  a  gentle- 
man who  died  before  1834.  They  acted  in  the  trust, 
collected  the  personal  estate,  paid  the  debts  so  far  as  the 
personal  estate  extended,  sold  the  real  estate,  and  applied 
part  of  the  proceeds  to  the  discharge  of  such  demands  as 


CASES   IN   CHANCERY.  141 

the  due  administration  of  the  property  appeared  to  them        184^. 
to  require,  so  that  there  remained  a  clear  surplus,  which,     Chadwick 
subject  to  certain  life  interests,  or  a  life  interest,  appeared      „   ^* 
to  belong  to  Dr.  Chadwick  and  Miss  Chadwick  abso- 
lutely.    In  1834  a  deed-poll  was  executed  by  the  three 
executors,  detailing  in  substance  what  I  have  mentioned, 
and  stating  that  the  amount  of  the  clear  fund,  subject  to 
those  life  interests,  or  to  that  life  interest,  belonged  to  Dr. 
Chadwick  and  Miss  Chadwick ;  and  nothing,  apparently, 
could  be  more  regular  and  business-like  than  the  instru- 
ment,— leading  to  the  conjecture,  at  least,  that  everything 
that  had  been  done  was  done  properly. 

In  1844  the  last  life  interest  in  the  fund  dropped, 
upon  which  the  ultimate  residue  became  payable  to  Dr* 
Chadwick  and  Miss  Chadwick,  in  equal  shares,  as  tenants 
in  common.  The  fact  of  the  death  was  communicated 
to  them  by  the  trustee,  and,  upon  the  proposal  being  made 
to  transfer  the  fund,  a  release  was  required,  that  is,  a  ge^ 
neral  release  in  respect  of  the  estate,  having  the  effect  of 
closing  the  account  and  discharging  the  then  sole  surviving 
trustee  from  all  responsibility  in  the  matter,  so  far  as  it 
could  be  done. 

To  this  Miss  Chadwick  acceded.  The  deed  was  pre- 
pared for  both,  and  might  have  been  executed  by  both, 
and,  supposing  both  disposed  to  execute  it,  it  seems  to 
me  unobjectionable.  Dr.  Chadwick,  however,  did  not 
trail  himself  of  the  opportunity  of  executing  it,  but  de- 
clined doing  so ;  and  I,  as  at  present  advised,  am  not  of 
opinion  that  it  was  competent  to  the  surviving  trustee  to 
insist  upon  having  that  deed  executed,  in  the  circum« 
stances  of  this  case,  or  of  any  such  case.  Whether  to 
execute  such  a  deed  would  not  have  been  a  perfectly 
Wmless  and  a  reasonable  course  is  a  very  different  thing. 
But,  though  it  may  not  have  been  the  right  (and  pos« 
nbly  it  was  not  the  right)  of  the  trustee  to  require  a 
deed,  I  think  that  it  was  his  right  to  require  that  his 
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1845.        accoant  should  be  settled — that  is  to  say,  that  he  and  his 
^— V — ^      family  should  be  delivered  firom  the  anxiety  and  misery 

Chadwick 

V.  attending  unsettled  accounts, — the  possible  ruin  which 

they  who  are  acquainted  with  the  affairs  daily  litigated 
in  the  Court  of  Chancery  well  know  to  be  a  frequent 
result  of  neglect  in  such  a  matter. 

I  am  of  opinion,  therefore,  that  Mr.  Heatley  might 
most  reasonably  require  to  have  his  accounts  examined, 
and  to  have  a  settlement  of  them.  He  was  bound  to 
give  accounts,  if  demanded;  but,  giving  the  accounts,  he 
was  entitled,  to  use  a  familiar  phrase,  to  have  them  '^  wound 
up/'  It  is  true,  as  Mr.  Anderdon  says,  that  the  accountSi 
though  settled,  might  be  liable  to  be  surcharged  and  falsi- 
fied. That  might  or  might  not  be ;  but  still  the  trustee 
had  a  right  to  have  his  account  gone  through,  examined, 
and  settled.  Now,  this  is  what  he  did  not  require ;  he 
required  a  release.  In  answer  to  the  requisition  of  a 
release.  Dr.  Chadwick,  in  a  letter  to  Mr.  Heatley,  dated 
the  25th  November,  1844,  expresses  himself  thus  : — '^Sir, 
I  received  your  letter  of  the  12th  instant,  with  a  sentence 
of  mine  quoted  into  it;  as  you  would  make  the  quotation, 
you  should  have  quoted  the  preceding  paragraph  also. 
I  have  run  over  in  my  mind  the  past.  I  will  not  give 
you  a  release  of  any  sort,  either  expressed  or  implied.*' 
I  think,  from  that  passage,  that  the  plaintiff  must  have 
intended  something  more  than  a  mere  refusal  to  execute 
a  deed.  He  then  proceeds — "I  do  not  object  to  give 
you,  after  the  stock  has  been  paid  to  me,  a  stamp  receipt 
acknowledgment  of  the  receipt  of  it.  An  ordinary  stamp 
receipt  is  a  release  in  respect  of  what  expressed  by  it  re- 
ceived. If  you  refuse  to  pay  me  the  stock  unless  I 
yield  to  your  demand  of  a  release,  I  shall  apply  to  a 
lawyer  to  attack  you  for  it ;  and  do  not  suppose  because  I 
have  not  yet  attacked  Surtees,  for  the  £1800  paid  by  me 
to  Wilson,  &c.,  the  attack  will  not  be  soon.  I  desire, 
require,  and  demand  my  stock.'' 
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This  was  in  effect  an  announcement  of  his  intention        ^^^* 
not  to  give  an  acknowledgment  beyond  the  particular     Cbadwick 
sum^  in  effiect^  therefore^  to  leave  the  whole  of  the  account     heatley. 
open ;  for  he  was  not  a  party  to  the  deed ;  the  deed  was 
executed  by  the  trustees  alone,  and  the  letter  does  not 
contain  (what  Mr.  Anderdon  supposed)  a  statement  that 
he  will  be  satisfied  with  the  accounts  as  far  as  they  go,  and 
that  the  remainder  must  be  set  right  afterwards,  or  even 
that  any  items  are  omitted  by  fraud  or  negligence ;  he  says 
distinctly  that  he  will  give  nothing  but  an  acknowledgment 
of  the  particular  sum.     He  subsequently  sends  a  notice 
more  formal,  if  possible,  (dated  the  30th  November),  in 
which  there  are  various  recitals,   among  others  these: 
''  Whereas  I  will  not  give  you  a  release  of  any  sort,  either 
expressed  or  implied.     Whereas  I  do  not  object  to  give 
you,  when  I  have  received  my  half  of  the  said  consols,  a 
receipt  in  acknowledgment  of  the  receipt  of  it.     Whereas 
the  said  receipt  would  be  a  release  as  to  what  expressed 
by  deceased.     And  whereas  I  demand  my  half  of  the  said 
Consols,  viz.  874/.  4s.  Hid."    It  could  not  more  pointedly 
express  a  desire  to  keep  the  account  open,  and  to  be  at 
liberty  to  take  the  account  at  any  future  period.     But  it  is 
not  confined  to  that.     In  a  letter  to  his  own  solicitor,  of 
which  a  copy  is  in  evidence,  he  says,  "  I  do  not  object  to 
give  him,  when  he  has  transferred  or  paid  to  me  my 
874/.  4^.  1  l^d.  £3  per  cent,  consols,  a  release  as  to  them 
either  in  the  form  of  a  receipt  or  in  some  other  form  j  if  the 
former,  written  by  me  in  my  own  way  according  to  my 
own  meaning,  and  signed  by  me;  if  the  latter,  written  by 
me  or  by  my  attorney  to  my  approbation,  and  signed  by 
ine.    The  release  may  be  on  paper  or  on   parchment; 
tkugh  I  consider  a  receipt  on  paper  sufficient,  and  the 
oulf  release  as  to  the  said  consols  Mr.  Heatley  can  de- 
mand." 

If,  therefore,  the  matter  were  confined  to  the   single 
question  as  to  the  balance  of  right  or  wrong  in  the  institu- 
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tion  of  this  suit^  and  that  could  now  be  disposed  of^  I 

should  say  that  although  in  strictness  a  release  by  deed 

„    V*  could  not  be  demanded,  yet  there  was  nothing  out  of  the 

Hbatlbt.  ,  .1 

ordinary  course  of  business — nothing  unreasonable  m  ask- 
ing it.  But  what  is  the  course  taken  on  the  other  side? 
There  is  not  only  a  refusal  to  execute  the  deed,  which  in 
my  opinion  was  justifiable,  but  a  statement  that  the  plaintiff 
will  execute  norelease,  express  or  implied,  and  give  nothing 
but  a  receipt  for  a  particular  sum.  I  think  that  was  posi- 
tively unreasonable.  If  he  was  satisfied  upon  the  account, 
as  sent  in,  that  nothing  more  was  coming  to  him,  he  should 
have  expressed  his  willingness  to  close  the  accounts ;  on  the 
o^her  hand,  if  he  was  dissatisfied  with  it,  he  should  have 
asked  to  have  the  accounts  taken.  I  cannot,  however,  say 
that  the  defendant,  against  the  wish  of  the  plaintiff,  is 
entitled  to  force  this  sum  upon  him.  The  accounts  have 
never  been  taken— they  have  never  been  acceded  to. 
There  must,  therefore,  be  a  general  administration  of  the 
real  and  personal  estate  of  the  testator,  unless  the  plaintiff, 
by  his  counsel,  shall  state  that  he  is  now  willing  to  receive 
the  sum  of  874/.  4^.  llld.  £S  per  Cent.  Consols,  in  full  of 
all  demands  of  the  plaintiff  against  the  defendant,  in  re- 
spect of  the  real  and  personal  estate  of  the  testator. 

Mr.  Anderdon,  for  the  plaintiff,  said  that,  having  no  in- 
structions upon  the  subject,  he  was  unable  to  make  any 
answer  to  the  suggestion  of  the  Court. 

The  Vice-chancellor  directed  a  general  administra- 
tion account  of  the  real  and  personal  estate  of  the  tes- 
tator, (the  decree  being  prefaced  by  a  statement  of  the 
suggestion  of  the  Court  and  the  answer  of  the  plaintiff's 
counsel),  and  ordered  that  in  the  meantime  the  fund 
should  be  brought  into  court;  the  dividends  to  accu- 
mulate. 
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Oq  a  subsequent  day^  the  plaintiff  having  in  the  mean 
time  elected  to  take  the  874/.  49. 1  l|d.  stock  upon  the  terms 
suggested  by  the  Courts  a  decree  was  made  to  this  effect : — 

The  plaintifT,  by  his  counsel,  electing  to  accept  the  874/.  4f.  Il4</- 
Bank  £3  per  eenL  annuities^  standing  in  the  books  of  the  governor  and 
company  of  the  Bank  of  England,  in  the  name  of  the  defendant,  Richard 
HeaUey,  and  the  dividends  due,  and  to  be  received  thereon  in  full  of  all 
claims  and  demands  in  respect  of  the  real  and  personal  estate  of  Adam 
Chadwick,  deceased,  the  testator  in  the  pleadings  named — Refer  it  to 
the  taxing  Master  to  tax  the  defendant  his  costs  of  this  suit,  as  between 
•olicitor  and  client ;  and  let  the  defendant  be  at  liberty  to  retain  such  costs 
when  taxed,  out  of  the  before-mentioned  Bank  annuities  and  dividends, 
snd  let  the  residue  thereof,  after  such  retainer  as  aforesaid,  be  transferred 
snd  paid  to  the  plain tiflT. 


1845. 


Chadwick 

tf. 
Hratlby. 


MoLEswoRTU  r.  Howard. 

JDY  an  act  of  Parliament  of  the  4th  Geo.  3,  intituled^ 
"An  act  to  enable  the  Vicar  of  the  Pariah  of  Rochdale^  in 
the  County  of  Lancaster,  to  grant  a  Lease  or  Leases  of  the 
Olebe  Lands  belonging  to  the  said  Vicarage/'  after  recit- 
ing, amongst  other  things,  that  great  benefit  would  accrue 
to  the  vicarage,  if  power  were  given  to  the  vicar  for  the 
time  being  to  grant  a  lease  or  leases  of  the  glebe  lands  for 
a  term  of  years,  sufficient  to  encourage  persons  to  build 
thereon  and  improve  the  same,  it  was  enacted,  that  it 
ihoald  be  lawful  for  the  vicar  of  the  parish  for  the  time 
heing,  by  indenture  or  indentures  duly  executed,  to  demise 
or  lease  all  or  any  part  or  parts  of  the  glebe  lands,  and  of 
the  buildings  standing  thereon,  unto  any  person  or  persons 
^ho  should  be  willing  to  build  upon  and  improve  the  same, 
for  any  term  or  number  of  years  not  exceeding  ninety- 
"une  years,  which  lease  or  leases  should  be  renewable  at 
^y  time,  and  should  commence  and  take  effect  in  posses- 
rioQ  and  not  in  reversion  &c.,  so  as  in  such  lease  or  leases 
^OL,  II.  L  c.  c.  c. 


May  31«^. 

A  biU  for  the 
deli?ery  up  of 
a  void  lease 
may  not  be  de- 
murrabley  al- 
though it  may 
appear  from 
the  statements 
in  the  bill  that 
the  lease  is  TOid 
on  the  face  of 
it. 

Qtiieref  whe- 
ther the  38th 
Order  of  An- 
gnst,  1841,  ap. 
plies  to  cases 
where  a  general 
demurrer  to  the 
bill  might  have 
beensttatained? 
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1845.        there  should    be  resenred  the  best  and  most  improved 
MoLBswom      gro^^d  rent  or  ground  rents,  &c.,  and  so  as  the  lessee  or 
V.  lessees  shoidd  execute  a  counterpart  or  counterparts  there- 

of, and  enter  into  covenants  to  build  and  keep  in  repair  the 
messuages  and  buildings  intended  and  agreed  to  be  built, 
and  to  surrender  the  same  at  the  expiration  of  the  term, 
&c. 

The  bill,  which  was  filed  by  the  present  Vicar  of  Roch- 
dale, after  stating  his  title  as  vicar,  and  that  he  was  seised 
of  the  glebe  lands  of  the  vicarage,  and  after  setting  out 
the  act  of  parliament,  proceeded  to  state,  that  Thomas 
Drake,  D.D.,  formerly  Vicar  of  Rochdale,  on  the  1st  No- 
vember, 1796,  executed  an  indenture  of  that  date,  which 
purported  to  be  an  indenture  of  lease,  and  was  made  be- 
tween himself  of  the  one  part,  and  John  Walmsley,  since 
deceased,  of  the  other  part,  and  that  by  such  lease,  after 
reciting,  that,  by  an  act  of  parliament  passed  in  the  4th  year 
of  his  then  present  Majesty,  intituled  &c.  [stating  the  title 
of  the  before-mentioned  act],  the  Vicar  of  Rochdale  for 
the  time  being  was  enabled,  by  indenture  or  indentures 
duly  executed,  to  demise  or  lease  all  or  any  part  or  parts 
of  the  glebe  lands,  and  of  the  buildings  standing  thereon, 
(except  as  therein  is  excepted),  to  any  person  or  persons 
who  should  be  willing  to  build  upon  and  improve  the 
same,  for  any  term  or  number  of  years  not  exceeding 
ninety-nine  years,  with  the  powers  and  subject  to  the 
conditions  therein  mentioned,  it  was  witnessed  that  Tho- 
mas Drake,  in  consideration  of  the  payment  of  the  yearly 
rent  thereby  reserved,  (stated  to  be  the  best  and  most  im- 
proved yearly  rent  that  could  be  gotten),  and  of  the  per- 
formance of  the  covenants  thereinafter  contained  on  the 
part  of  the  said  John  Walmsley,  demised,  leased,  and  to 
farm  let  unto  the  said  John  Walmsley,  his  executors,  ad- 
ministrators, and  assigns,  all  that  field,  &c.  [part  of  the 
glebe  lands  of  the  vicarage] ,  and  also  full  and  free  liberty 
for  the  said  John  Walmsley,  his  executors,  &;c,,  to  dig  and 
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get  marl^  sand,  and  clay  for  the  improvement  of  the  said        1946. 
premises^  and  for  the  making  of  an  intended  street  of  ten  moliswoetb 
Tarda  wide  between  the  demised  premises  and  certain  other  '• 

glebe  lands^  and  also  for  the  making  and  burning  of  brick 
to  be  used  upon  said  premises^  but  for  no  other  purpose 
whaUoever^  to  hold  &c.  unto  said  John  Walmsley,  his  exe- 
cutors, administrators,  and  assigns,  yielding  and  paying  &c. 
the  yearly  rent  of  iE26 ;  and  that,  by  the  same  indenture, 
John  Walmsley  for  himself,  his  executors,  administrators, 
tad  assigns,  coyenanted  with  the  said  Thomas  Drake,  and 
his  successors,  vicars  of  the  said  vicarage  for  the  time  being, 
for  the  payment  of  the  rent  thereby  reserved,  and  also  that 
he,  his  executors,  administrators,  and  assigns  would  well 
tmd  9ufficienily  repair^  maintain,  uphold,  and  keep  all  such 
houses  and  buildings  as  should  thereafter  during  the  said 
term  be  erected  upon  the  said  thereby  demised  premises,  &c. 
The  bill  then  alleged,  that  the  several  pieces  or  parcels 
of  land  which  were  purported  to  be  demised  by  the  said 
i&denture  of  lease  comprised  seven  perches  of  statute  mea- 
sare,  and  consisted  of  farm  land,  being  part  of  the  glebe 
knds  belonging  to  the  said  vicarage,  and  that  the  said 
indenture  did  not  in  any  way  provide  for  the  erection  of 
buildings  thereon,  but  that  the  covenants  contained  in  the 
indenture  were,  in  fact,  covenants  applicable  to  a  farming 
lease ;  that  the  land  was,  in  fact,  occupied  by  John  Walms- 
ley, and  those  who  succeeded  to  the  occupation  thereof, 
under  colour  of  the  said  alleged  lease,  solely  as  farming 
Und,  and  without  erecting  any  building  thereon,  and  that 
the  said  roadway  mentioned  in  the  indenture  had  never 
been  made.    And  the  bill  charged  that  the  indenture  of 
lesse  was  void  as  against  the  successors  of  Thomas  Drake, 
in  the  vicarage  of  Rochdale. 

The  bill  also  contained  an  allegation,  that  the  rent  of 
£26  reserved  by  indenture  of  lease  was  inadequate,  regard 
being  had  to  the  value  of  the  premises,  especially  to  their 
vdne  as  building  ground. 

l2 
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1485.  The  bill,  then,  after  alleging  that  by  virtue  of  divers 

•j"    "  mesne  assignments  the  estate  and  interest  purported  to  be 

V.  demised  to  John  Walmsley  would,  if  the  lease  had  been 

IIOWAAD. 

valid,  have  become  vested  in  the  defendant,  John  Howard, 
for  the  remainder  of  the  term  of  ninety-nine  years,  and 
that  the  defendant  had  for  several  years  been,  and  was 
still,  in  possession  of  the  premises,  under  colour  of  title 
derived  from  the  said  indenture,  and,  after  charging  that 
the  defendant  had  in  his  possession  or  power  the  said  indent- 
ure of  lease,  and  divers  other  deeds,  &c.  relating  to  the 
glebe  lands  and  premises,  and  other  the  matters  aforesaid, 
whereby,  if  produced,  the  truth  of  the  matters  mentioned 
in  the  bill  would  appear,  and  that  he  ought  to  discover  and 
produce  the  same,  prayed  a  declaration,  that  the  indent- 
ure of  the  1st  November,  1796,  and  the  demise  thereby 
purported  to  be  made,  were  respectively  void  as  against  the 
plaintiff,  and  that  the  defendant  might  be  decreed  to  de- 
liver up  the  said  indenture  to  the  plaintiff,  to  be  cancelled, 
the  plaintiff  thereby  offering  and  submitting  to  make  all 
just  allowances  to  the  defendant. 

The  defendant  by  his  answer,  after  answering  a  few  of 
the  interrogatories  contained  in  the  bill,  stated,  that,  inas- 
much as  the  discovery  sought  by  the  bill  might  tend  to 
expose  him  to  a  forfeiture  of  the  premises  in  question, 
and  under  the  other  circumstances  of  the  case,  he  declined 
to  answer,  and  submitted,  that  he  was  not  bound  to  answer 
whether  any  such  indenture  as  that  mentioned  in  the  bill 
was  ever  created;  and,  for  the  reasons  aforesaid,  he  submit- 
ted that  he  was  not  bound,  and  he  accordingly  declined  to 
answer  so  much  of  the  bill  as  sought  discovery  from  him 
whether  &c.  (following  the  words  of  the  bill  as  to  the 
documents,  &c.) 

Exceptions  having  been  taken  to  the  answer,  and  those 
exceptions  overruled  by  the  Master,  who  reported  the 
answer  to  be  suflScient,  the  cause  now  came  on  for  hearing 
upon  exceptions  to  the  Master's  Report 
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Mr.  Russell  and  Mr.  Fleming^  for  the  exceptions.  1845. 


Howard. 


MOLEAWOETR 

Mr.  Wigram  and  Mr.  RogerSy  contra. — First,  if  this  „  _^« 
bill  is  demurrable,  the  defendant^  under  the  38th  Order  of 
August,  1841  [a),  is  entitled  to  take  the  course  which  he 
has  done.  Tapping  v.  Clarke  (4),  Drake  v.  Drake  {c),  Fair- 
thome  V.  Weston  {d),Kayev.  Wall{e).  [The  Vtce-ChaU' 
ceUor. — Was  not  that  order  founded  upon  certain  rules  of 
pleading  to  which  Rowe  v.  Teed  (J),  Somerville  v.  Mackag{g), 
and  other  cases  allude  ?  There  had  been  a  difference  of  opin- 
ion upon  the  point,  whether  a  defendant,  in  some  particular 
cases,  as  for  instance,  in  the  case  of  a  purchase  for  valua- 
ble consideration,  without  notice,  might  not,  by  answer, 
without  plea  or  demurrer,  protect  himself  from  answering  a 
question*  There  had  been  an  opinion,  that  he  must  have 
recourse  to  a  plea  or  demurrer ;  was  not  the  object  of  the 
38th  Order  to  give  him  liberty  in  these  cases  to  avail  him- 
self of  a  defence  by  answer  ?]  Possibly  that  might  be  the 
intention  of  the  framers  of  the  order ;  it  is  submitted,  how- 
ever, that  the  terms  of  it  are  express : — The  words,  "  any 
interrogatory**  mean  "  any  interrogatory  at  all.** 

Secondly,  the  bill  is  demurrable.  It  appears  upon  the 
face  of  the  lease,  which  is  set  out  in  the  bill,  and  which 
recites  the  act  of  Parliament,  that  the  lease  is  void.  There 
is  no  jurisdiction,  therefore,  in  this  Court  to  grder  that 
instrument  to  be  delivered  up;  Simpson  y.  Lord Howden{h) ; 
and,  even  if  the  lease  were  not  void  on  the  face  of  it,  the 


{a)  By  which  a  **  defendant  shall  which    he   might  have  protected 

be  at  liberty  by  answer  to  decline  himself  by  demurrer." 
ushering    any    interrogatory    or  (b)  2  Hare,  383. 

pvtof  an  interrogatory,  from  an-  (c)  Id.  647. 

iwering  which  he  might  have  pro-  (d)  3  Hare,  387, 393. 

^ed  himself  by  demurrer;  and  (e)  4  Hare,  127. 

^  be  shall  be  at  liberty  so  to  de-  (/)  15  Ves.  372. 

clioe,  notwithstanding  he  shall  an-  (g)  16  Ves.  382. 

«*er  other  parts  of  the  bill  from  (h)  3  Myl.  &  Cr.  97. 
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1845.        objectioii  being  legal,  a  demurrer  would   hold,  on  the 
lioLBBwoiiTB  g^o*^^^  *fa*t  ^^®  question  of  validity  ought  first  to  be  tried 

V-  at  law :  Corporation  of  Arundel  v.  Holmes  (a).     The  bill 

Howard*  .  •i-i«-i  <• 

would  not,  in  that  case,  be  sustainable  for  the  purpose  of 
removing  the  lease  as  a  cloud  upon  the  plaintiff's  title, 
until  it  had  been  established  at  law  that  it  was  a  cloud. 


Mr.  Fleming,  in  reply,  upon  the  second  point,  observed, 
that  Simpson  v.  Lord  Howden  did  not  apply  to  the  case  of 
real  property;  and  that  the  opinion  of  the  Master  of  the 
Rolls,  in  the  Corporation  of  Arundel  v.  Holmes,  was  at 
variance  with  that  of  Lord  Eldon,  in  the  Mayor  ofColches^ 
ter  V.  Lowten  (6) .  He  also  referred  to  Neunnan  v.  Milner  (c), 
Byne  v.  Potter  (rf),  Holbrook  v.  Sharpey  {e),  Ware  v.  Hor- 
wood  (/),  Hay  ward  v.  Dimsdak  (g). 

The  Vice-Chancellor. — The  mode  of  trying  whether 
a  bill  is  demurrable,  is  to  inquire  whether,  coming  to  a 
hearing  on  the  facts  which  it  alleges,  it  would  be  dismissed, 
or  whether  some  other  decree  or  order  would  be  made. 
My  opinion  is,  that,  if  this  bill  should  come  to  a  hearing, 
the  facts  which  it  alleges  being  proved,  the  defendant 
would  probably  have  the  option  of  having  the  validity  of 
the  lease  tried  at  law ;  and,  in  that  case,  the  bill  would  be 
retained  fbr  twelve  months,  with  liberty  to  bring  an  action, 
or  some  other  direction  of  that  nature  would  be  given ; 
and,  if  the  plaintiff's  title  to  the  lease  should  be  established 
at  law,  or  if,  at  the  hearing,  the  defendant  should  admit 
the  plaintiff^s  title,  the  decree  or  decretal  order  would  be, 
to  direct  the  lease  to  be  delivered  up  for  cancellation,  or 

(a)  4  Beav.  325.  (d)  5  Ves.  609. 

(b)  1  Ves.  &  B.  226,  244.     As  (e)  19  Ves.  131. 
to  delivering  up  a  will,   see  per  (/)  14  Ves.  28. 
Lord  Eldon,  13  Ves.  298.  (ff)  17  Ve».  111. 

(c)  2  Ves.  jun.  483. 
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to  be  impoundedj — which  would  be  within  the  prayer  for         1845. 
general  relief.     I  am  of  opinion^  that  a  general  demurrer  molbswoeth 
to  this  bill  could  never  be  sustained.  9. 

K  I  am  right  in  that  view  of  the  case^  it  is  unne- 
cessary for  me  to  give  any  opinion  on  the  other  point. 
I  cannot,  however,  represent  myself  as  prepared  (so  far  as 
my  opinion  goes)  to  accede  to  the  proposition,  that,  if  a 
bill  be  answered,  and  the  answer  addresses  itself  only  to 
8ome  of  the  questions,  leaving  others  unnoticed,  exceptions 
for  insuflBciency  can  be  liable  to  be  overruled,  on  the  mere 
ground  that  a  demurrer  to  the  whole  bill  might  have  been 
originally  sustained.  It  is  admitted  that  these  questions 
are  not  substantially  answered.  I  am  not  prepared  to  say 
that  every  portion  of  them  ought  to  be  answered ;  but,  on 
the  ground  that  they  are  not  sufficiently  answered,  the 
exceptions  must  be  allowed. 


BaDDBLET  v.  CuEWEN.  jf^ne  Bth. 

1  HE  bill  was  filed  by  E.  G.  Baddeley  and  Hannah  his  Bill  by  a  lega- 

wife,  against  John  Curweu  and  John  Halford,  praying  that  exect^r  andTa 

the  defendante  might  be  decreed  to  pay  to  the  plaintiffs  a  ^'".Te  po2^.. 

I^acy  of  £300,  which  had  been  bequeathed  by  the  will  of  ed  himself  of  the 

John  Chambers  Curwen  to  Mrs.  Baddeley,  to  be  paid  to  sets  i^-ffeid, 

her  at  twenty-one ;  and,  in  case  the  defendants  should  not  tbTgroand  of'^ 

idmit  assets  of  the  testator  sufficient  for  payment  of  the  ^^"^J  ^*°* 

legacy,  that  an  account  might  be  taken  of  the  testator's  charges  of  col. 

-,^,  .'     t  j^iAi-i        lusion  between 

estate  possessed  by  them  respectively,  and  that  the  de-  the  defendants, 
fendant  Halford  might  be  declared  liable  to  the  pajnoient  order  of  Au- 
of  the  legacy,  to  the  extent  of  the  testator's  personal  estate  J"*^»  ^^*^» 
possessed  by  him,  and  that  the  defendants  might  be  de-  to  the  case  of 

interrogatories 
objectkmable  only  on  the  gronnd  that  a  demurrer  to  the  whole  bill,  if  filed  in  time,  would  have 
^■otafcHibls. 
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BADDBLmr 
V. 


1845.  creed  to  pay  the  said  legacy  according  to  their  respective 
liabilities. 

The  bill  stated  the  will  of  John  Chambers  Cnrwen^  by 
which,  after  giving  various  legacies,  amongst  them  the 
legacies  in  question,  and  a  legacy  of  £100  to  the  defend- 
ant John  Halford,  who  was  described  in  the  will  as  his 
clerk,  the  testator  bequeathed  the  residue  of  his  property 
to  the  defendant  Curwen,  and  appointed  him  his  exe- 
cutor. 

The  bill  then  stated  that  the  defendant  Curwen  had  re- 
ceived the  testator's  personal  estate  to  an  amount  more 
than  sufficient  to  pay  his  funeral  expenses,  debts,  and  lega- 
cies, and  had  paid  thereout  all  such  expenses,  debts,  and 
legacies,  except  the  plaintiff's  legacy,  and  applied  the  re- 
sidue to  his  own  use. 

The  bill  then  stated,  that  the  defendant  Halford  acted 
and  interfered  in  the  collection  and  administration  of  the 
testator's  personal  estate,  and  the  payment  of  his  debts 
and  legacies,  and  possessed  the  personal  estate  of  the  tes- 
tator to  a  large  amount,  and  that  he  made  out  and  ren- 
dered to  the  defendant  Curwen,  in  the  year  1839,  a  state- 
ment in  account,  in  his  own  handwriting,  relating  to  his 
receipts  on  account  of  the  testator's  personal  estate,  and 
his  application  thereof;  and  that  he  in  the  same  year  re- 
tained and  applied  part  of  the  testator*s  estate,  and,  in  par- 
ticular, divers  sums  of  money,  amounting  to  1074/.  9«.,  to 
his  own  use;  and  that  he,  in  the  last-mentioned  account, 
gave  credit  to  the  defendant  Curwen,  in  respect  of  such 
last-mentioned  sums  of  money,  as  having  been  retained  by 
him  on  account  of  monies  due  to  him  from  the  defendant 
Curwen. 

The  bill  further  stated,  that  Halford,  when  he  retained 
such  monies  as  before  mentioned,  knew  that  the  plaintiffs' 
legacy  bad  not  been  paid,  and  that  no  appropriation  of 
funds  had  been  made  for  it.  And,  as  evidence  of  the 
knowledge  of  the  defendant  Halford  of  the  fact  of  the 
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legacy  baying  been  bequeathed^  the  bill  charged,  that  in         1845. 
Jnne,  1839,  he  paid  Ann  Tumock,  a  sister  of  Mrs.  Badde-     baddelet 
ley,  a  legacy  given  to  her  by  the  testator's  will,  and  he  *^- 

then  told  Mrs.  Baddeley  that  her  legacy  would  be  payable 
when  she  attained  twenty-one. 

The  bill  also  stated,  that  applications  had  been  made  to 
both  defendants  for  the  legacy,  that  Curwen  alleged  he 
had  no  assets  of  the  testator  and  no  means  of  payment, 
and  that  Halford  sometimes  aUeged  that  he  was  employed 
in  the  affairs  of  the  testator  by  Curwen,  and  that  he 
settled  with  Curwen  in  1889,  and  was  not  responsible  to 
the  plaintiffs.  The  bill  however  charged  that  he  was  re- 
sponsible, and  ought  to  refund  what  he  had  retained,  and 
that  Curwen  was  insolvent. 

The  defendant  Halford,  by  his  answer,  stated  his  belief 
of  the  allegations  in  the  bill  as  to  the  will  and  probate, 
and  possession  of  the  testator^s  assets  by  Curwen ;  but  he 
declined  to  answer  the  rest  of  the  bill,  and  claimed  the 
Btme  benefit  from  his  answer  as  if  he  had  demurred  to  the 
relief  sought  by  the  bill,  and  to  so  much  of  the  discovery 
sought  by  the  bill  as  had  not  been  met  by  the  answer. 

The  Master  having  reported  the  answer  to  be  insuffi- 
cient, exceptions  were  taken  to  his  report. 

Mr.  fViffram  and  Mr.  Metcalfe,  for  the  exceptions,  con- 
tended, that  the  bill  was  demurrable,  there  being  no  charge 
of  collnsion  between  the  defendants,  and  consequently  that 
the  defendant  was  entitled  to  put  in  a  partial  answer,  under 
the  88th  Order  of  August,  1841. 

Mr.  Ruisell  and  Mr.  Cameron,  for  the  report,  contended 
upon  the  first  point,  that  there  was  sufficient  on  the  face 
of  the  bill  to  shew  that  the  defendant  Halford  had,  with 
the  permission  of  the  defendant  Curwen,  possessed  the 
testator's  personal  estate  to  a  large  amount,  and  had  there- 
out paid  the  debt  which  Curwen  owed  him.     If  so,  the 
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1845.         assets  might  be  followed  into  Halford's  hands  :  WiUon  v. 
J     """^      Moore  (a),  Conseit  v.  Bell  (b). 

V. 

CoEWBH.  The  Vtce-Chancellor  said,  that  Halford  appeared  to  be 

the  mere  servant  or  agent  of  the  executor,  and  that,  in  his 
judgment,  the  allegations  in  the  bill  were  not  sufficient  to 
connect  the  defendant  Curwen  with  the  acts  charged 
against  his  co-defendant.  His  Honor,  therefore,  con- 
sidered that  the  bill  had  been  demurrable,  and  desired  the 
counsel  on  each  side  to  argue  the  second  point. 

The  counsel  for  the  exceptions  then  contended,  that 
the  88th  Order  of  August,  1841,  applied  to  a  case  where 
the  bill  was  demurrable  generally:  Drake  v.  Drake {c)y 
Tipping  v.  Clarke  (rf),  Fairthome  v.  Weston  (e),  Kaye  v. 
TVall(f).  In  the  present  case,  however,  the  defendant  did 
not  claim  the  benefit  of  a  general  demurrer,  inasmuch  as 
he  had  given  part  of  the  discovery  sought  by  the  bilL  The 
order  was  a  reasonable  provision  in  favour  of  defendants 
to  prevent  them  from  being  harassed  by  demurrable  bills. 
Nor  was  it  unjust  towards  plaintiffs.  Supposing  a  plain- 
tiff to  file  a  demurrable  bill,  and  the  defendant  to  avail 
himself  of  this  order,  the  plaintiff  might  then  amend  his 
bill,  stating  a  case  not  demurrable,  aud  call  for  an  answer. 
It  was  clear,  however,  from  the  cases  already  cited,  that, 
whatever  might  be  the  expediency  of  the  order,  it  was  in- 
tended to  be  construed  and  acted  upon  literally. 

The  counsel  for  the  report  said,  that,  in  effect,  the  de- 
fendant claimed  the  benefit  of  a  general  demurrer,  for  that 
demurring  to  the  whole  of  the  relief  was  demurring  to  the 
whole  bill.  He  could  not,  however,  by  answer,  refnsing  to 
answer,  obtain  the  benefit  of  a  general  demurrer;  Dolderv. 

(a)  1  Myl.  &  K.  337.  (e)   3  Hare,  387. 

(b)  1  Y.  &  C.  C.  C.  56d.  (f)  4  Hare,  127.  And  see  the 
(e)  2  Hare,  647.  same  vol.  p.  283,  decided  since 
(d)  2  Hare,  383.  the  principal  case. 


CA8B8    IN    CHANCBRY,  165 

LordHwiUingfield(a) ;  and  the  new  order  would  not  help  him. 
The  whole  of  that  order  was  pointed  to  objections  to  dis- 
oosvery,  and  had  no  reference  to  relief.  It  was  clear^  there-  v. 

fore,  that  it  applied  only  to  cases  where  demurrers  to  par- 
ticular questions  would  hold:  Moleswarih  y.  Howard {b). 
It  could  not  be  an  object  of  the  order  to  abolish  the  gene* 
nd  rule  as  to  the  time  of  filing  demurrers,  and  indeed  this 
was  admitted  by  the  learned  judge  who  decided  the  case  of 
Fahihome  v.  Weston. 

The  Vice-Chancellok. — I  have  already  intimated  my 
opinion  that  the  bill  is  so  insufficient  in  its  allegations  and 
charges,  as  far  as  the  defendant  Mr.  Halford  is  concerned, 
that,  if  Mr.  Halford  had  in  proper  time  filed  a  general  de- 
murrer to  the  bill,  that  demurrer  must  have  been  sustained. 
He  did  not,  however,  take  that  course.  The  question  now 
ii,  whether,  because  he  might  have  taken  that  course,  he 
is  to  be  excused  from  answering  the  bill. 

Whether  the  construction  of  the  88th  Order,  for  which 
the  defendant  Mr.  Halford  contends,  is  or  is  not  one  sub- 
itantially  inconsistent  with  other  subsisting  orders,  upon 
the  construction  of  which  there  is  neither  doubt  nor  diffi- 
culty, (a  point  that  I  do  not  decide),  it  is  in  my  opinion 
I  construction  of  so  inconvenient  a  nature  as  to  be  unfit 
for  adoption  without  absolute  necessity.   I  think  that  there 
is  no  such  necessity ;  and  that,  according  to  its  true  inter- 
pretation, it  does  not  extend  to  the  case  of  interrogatories 
objectionable  only  on  the  ground  that  a  demurrer  to  the 
whole  bill,  if  filed  in  time,  would  have  been  sustainable. 
According  to  the  defendant's  construction,  the  order  might, 
tnd  ought,  I  think,  to  have  ended  with  the  word  "  bill.'' 
The  subsequent  words,  however,  do  not  form  the  only  rea- 
^n  upon  which  I  am  of  opinion,  that,  in  a  case  of  thif  kind, 
i^Miuiung  the  bill  to  have  been  originally  open  to  a  gene- 

(a)  n  Yes.  283.  (ft)  A1U0,  p.  145. 
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ral  demurrer^  the  answer  is  insufficient,  and  must  be  so 
treated. 

I  may  observe,  that  the  argument  to  which  the  36th 
Order  refers,  is  an  argument  before  the  Court,  not  before 
the  Master ;  so  of  the  87th  Order ;  and  that  the  defend- 
ant's construction  of  the  38th  Order  seems  to  throw  on 
the  Master  the  obligation  of  deciding,  whether  a  bill  is  or 
is  not  open  to  a  general  demurrer — an  obligation  that 
seems  not  to  have  belonged  to  his  office. 


June  2nd, 


Under  a  mar- 
riage settle- 
ment tenant 
for  life,  with 
remainder  to 
hU  first  and 
other  sons  by 
his  wife  F.,  in 


Butler  v.  Powis. 

JdY  indentures  of  lease  and  release  of  the  30th  and  31st 
July,  1778,  being  the  settlement  executed  shortly  previous 
to  the  marriage  of  John  Bowater,  Esq.,  with  Frances,  his 
wife,  certain  freehold  estates  at  Woolwich,  the  property  of 
Mr.  Bowater,  were  conveyed  to  the  use  of  the  intended 
maindertoMm.  l^usband  and  his  assigns  for  his  life,  with  remainder,  sub* 
self  in  £m,  had  jg^^  (;q  certain  trusts  for  preserving  contingent  remain* 
kases  for  ders,  and  for  providing  for  jointure,  &c.,  to  the  use  of  first 

years  in  pos-  a^d  other  SOUS  of  the  said  John  Bowater,  by  Frances,  his 
mo^thnpr^ed  ij^^cnded  wife,  successively  in  tail  male,  with  an  ultimate 
rent  under  ui     reversion  to  the  settlor,  his  heirs  and  assigns.     And,  by 

indenture  of  , 

lease  to  be  exe-  the  same  indenture,  it  was  provided  and  declared,  that  it 
tidn  formalitiM.  sbould  be  lawful  for  the  said  John  Bowater,  from  time  to 
Twentyjjcight  ^.j^^  during  his  life,  to  demise,  lease,  and  grant  the  pre- 
marriage, the  mises,  together  with  other  hereditaments,  unto  any  person 

wife  still  living, 

and  there  being  or  persons,  for  any  term  of  years  not  exceeding  twenty- 
marriage!'  0^®  years,  in  possession,  so  as  there  should  be  reserved 
*^*^°'bond  wp^J^  *11  ^^^  every  of  such  lease  or  leases,  the  best  and 
conditioned  for  most  approved  yearly  rent  and  rents,  &c. 

the  granting  a 

lease  for  ninety-nine  years,  at  a  rent  of  j^20  peraunnm,  upon  the  expiration  of  a  subsisting  lease. 
As  soon  as  the  subsisting  lease  determined,  the  obligee  of  the  bond  entered  into  possession,  and 
for  some  years  paid  a  rent  of  ;f  20 : — Heldt  notwithstanding  some  evidence  of  inadequacy  in  the 
rent,  that  the  representatives  of  the  obligee  were  entitled  to  a  decree  for  specific  performance 
of  the  agreement  contained  in  the  bond. 


CASES   IN    CHANCSRT.  157 

By  an  act  of  Parliament^  passed  in  the  19th  Oeo.  8,         1345. 
reciting  the  settlement^  and  that  there  was  then  no  issue 
of  John  Bowater  and  Frances  his  Mdfe ;  and  that  part  of 
the  property  comprised  in  the  settlement,  oyer  which  John 
Bowater  had  only  a  power  under  the  settlement  to  grant 
leases  for  twenty-one  years,  and  for  no  longer  term,  were 
very  convenient  to  be  built  upon,  and  that  there  would  be 
great  prospect  of  advantage  from  letting  out  the  said 
grounds  and  hereditaments  for  the  purpose  of  building 
thereon,  &c.,  it  was  enacted,  that  it  should  be  lawful  for  the 
said  John  Bowater,  during  his  life,  and  after  his  death,  for 
the  guardian  or  guardians  of  any  infant  tenant  in  tail  under 
the  settlement,  by  indenture  or  indentures,  to  be  by  him 
or  them   sealed  and  delivered  in  the  presence  of,  and 
attested  by,  two  or  more  witnesses,  to  make,  enter  into, 
and  execute,  any  contract  or  contracts,   agreement  or 
agreements,  for  the  granting  any  building  lease  or  leases, 
and  to  demise,  lease,  and  grant  all  or  any  part  or  parts  of 
the  said  manors,  grounds,  and  lands  lying,  and  being  in 
or  near  the  said  towns  of  Woolwich  and  Charlton  afore- 
said, or  either  of  them,  to  any  person  or  persons,  for  any 
term  or  number  of  years,  not  exceeding  the  term  of  ninety- 
nine  years,  to  take  effect  in  possession,  and  not  in  rever- 
sion, or  by  way  of  future  interest,  for  the  purpose  of  build- 
ing, &c. ;  so  as  there  should  be  agreed  to  be  reserved  by 
every  such  contract  or  agreement,  and  that  there  should 
actually  be  reserved  by  every  such  demise,  lease,  or  grant, 
so  to  be  made  respectively,  the  best  and  most  improved 
yearly  rent  or  rents,  &c. 

At  the  date  of  the  settlement  and  of  the  act  of  Parlia- 
ineat,  part  of  the  property  comprised  in  the  settlement 
was  subject  to  two  leases,  granted  by  Edward  Bowater, 
£sq.,  the  father  of  John  Bowater,  by  indentures,  dated  the 
26th  December,  1769,  for  terms,  which  would  expire  at 
Michaelmas,  1826. 
In  1807,  John  Bowater  being  then  in  possession  of  the 
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1846.  e«tate«9  and  his  wife  •till  living,  executed  to  James  £1- 
cock|  a  bond,  dated  the  28rd  of  March  of  that  year,  in 
the  penalty  of  £800,  the  condition  of  which  was,  that  he, 
his  heirs,  or  assigns  should,  when  and  so  soon  as  the 
before-mentioned  two  several  leases  should  terminate  by 
surrender,  or  otherwise,  demise  and  grant  to  Elcock,  his 
executors,  administrators,  and  assigns,  the  premises  com- 
prised in  the  said  leases,  to  hold  the  same  to  the  said 
Elcock,  his  executors,  administrators,  and  assigns,  from 
the  day  next  before  the  date  of  such  lease,  for  the  term  of 
ninety-nine  years,  subject  to  the  yearly  rent  of  £20,  pay- 
able quarterly,  clear  of  all  taxes,  and  to  a  covenant  to  be 
therein  contained  for  the  laying  out  £150,  by  the  lessee, 
within  twenty  years,  in  erecting  and  building  one  new  and 
substantial  messuage  or  tenement  on  one  of  the  said  pieces 
or  parcels  of  ground,  and  also  to  a  covenant  not  to  use 
certain  trades  or  businesses  on  the  premises  without  the 
consent  of  John  Bowater,  his  heirs,  &c.,  and  to  such  other 
covenants  as  were  usually  inserted  in  leases  granted  by 
the  said  John  Bowater. 

John  Bowater  died  in  June,  1810,  having  left  no  issue 
by  his  marriage,  and  having,  by  his  will,  devised  the  pro- 
perty contained  in  the  settlement  to  trustees,  upon  trust, 
to  pay  certain  annuities  out  of  the  rents  and  profits,  and 
subject  thereto,  in  trust  for  his  natural  children,  in  cer- 
tain shares. 

In  Michaelmas,  1826,  when  the  before-mentioned  terms 
expired,  the  executors  of  Elcock  were  let  into  possession 
of  the  premises  comprised  in  the  bond,  and  thereupon  paid 
the  ground  rent  of  £20  per  annum  to  John  Long,  one  of 
the  trustees  under  the  will,  and  afterwards  to  a  person 
who  was  appointed  receiver  of  the  estates  in  a  suit  for 
administering  the  testator's  property. 

The  bill  was  filed  by  the  personal  representative  of 
James  Elcock  against  the  surviving  trustee  and  the  par- 
ties interested  in  the  real  estates  under  the  will,  praying 
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specific  perfonnaiice  of  the  agreement  contained  in  the         1845. 
bond. 

The  defendants^  the  cesiuis  que  trust,  by  their  answer 
rabmitted^  that  the  plaintiff  was  not^  as  the  sole  legal  per- 
sonal representative  of  James  Elcook^  or  in  any  other 
character^  entitled  to  have  any  lease  of  the  premises  grant- 
ed to  him  according  to  the  agreement^  and  upon  the  terms 
and  conditions  in  that  behalf  contained  in  the  bond; 
suggesting^  that  the  agreement  was  not^  at  the  time  when 
it  was  entered  into^  a  valid  agreement^  according  to  the 
terms  and  conditions  of  the  power  of  leasing  given  to 
Mr.  Bowater^  either  under  the  indentures  of  settlement  of 
the  31st  July^  1778^  or  by  the  act  of  Parliament ;  and  that 
the  parties  to  the  agreement  well  knew,  when  they  entered 
into  it,  that  it  was  not  in  conformity  with  the  power. 
They  further  insisted,  and  supported  their  assertion  by 
the  evidence  of  a  surveyor,  that  the  rent  of  £20  whs 
inadequate. 

Mr.  Russell,  and  Mr.  Taylor,  for  the  plaintiff. 

Mr.  Steere,  for  the  defendant  the  trustee. 

Mr.  Wigram,  and  Mr.  Heberden,  for  the  principal  de 
fendants. — Mr.  Bowater  did  not  grant  a  lease  in  pursuance 
either  of  the  settlement  or  act  of  Parliament.     He  gave  a 
bond,  conditioned  to  be  void,  in  case  he  should  grant  a 
lease  for  ninety-nine  years.     On  what  ground  is  it  to  be 
inferred  that  any  agreement  was  intended  beyond  that 
which  was  founded  on  the  strict  law  of  the  land  ?    In  case 
the  lease  is  not  granted  there  is  a  penalty.     The  only 
remedy  on  the  bond  is  to  come  on  the  testator's  assets  for 
the  whole  penalty.     [The  Vice-chancellor. — The  plaintiff 
has  been  in  possession  ever  since  1826,  and  has  paid  the  £20 
rent  under  the  agreement.]     The  £20  rent  is  not  neces- 
sarily referable  to  the  agreement :  it  is  not  proved  to  have 
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1845.  been  connected  with  it.  The  agreement  itself  was  a  mere 
gratuity  on  the  part  of  Mr.  Bowaten  and  was  without 
consideration.  Even  if  valid  in  other  respects,  it  is  uncer- 
tain in  its  terms;  referring  to  covenants  usually  inserted 
by  Mr.  Bowater  in  his  leases.  Upon  that  ground^  accord- 
ing to  the  principles  laid  down  in  Harnett  v.  Yetlding  (a\ 
the  bill  must  be  dismissed. 

Mr.  Beales  appeared  for  other  defendants. 

The  Vice-Chanckllor. — I  am  of  opinion  that  this  in- 
strument, alone,  or  in  combination  with  the  other  facts  of 
the  case,  is,  or  amounts  to,  evidence  of  an  agreement  (by 
which  I  mean  a  binding  agreement)  in  favour  of  the 
plaintiff  for  the  grant  of  a  lease  on  the  terms  mentioned 
in  the  instrument,  which  is  in  form  a  bond.  It  is  an- 
other question  whether  the  discretion  of  the  court  shall  be 
exercised  in  decreeing  specific  performance  of  the  agree- 
ment. It  is  said  that  the  principles  upon  which  Lord 
Redesdale  proceeded  in  the  case  of  Harnett  v.  Veilding 
furnish  an  objection :  I  think  not.  In  the  case  now  be- 
fore me,  Mr.  Bowater  was  tenant  for  life,  with  a  power  of 
leasing  for  a  term  of  years,  with  remainder  to  his  first  and 
other  sons  by  a  particular  lady,  in  tail  male,  with  remainder 
(or  rather,  for  he  was  the  author  of  the  settlement,  with 
reversion)  to  himself  in  fee.  It  appears  that  he  married  this 
lady  in  1778.  She  was  living  in,  and,  I  suppose,  throughout 
the  year  1807;  and  on  the  23rdMarch,  1807,which  was  more 
than  twenty*eight  years  after  the  marriage,  there  appears  to 
have  been  no  issue  of  the  marriage.  Under  such  circum- 
stances, it  was  not  unreasonable  in  Mr.  Bowater  to  consider 
himself  tenant  in  fee  simple  of  this  property.  There  does 
not  appear  to  be  any  reason  for  inferring  or  supposing  that 

(a)  2  Sch.  &  L.  549. 
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the  tenant  who  took  the  bond  from  him  was  aware  of  any      ^^^^ 
other  interest.     He  treats  himself  as  tenant  in  fee  simple. 
He  died  before  1826. 

In  1826  the  former  leases^  from  the  expiration  of  which 
this  lease  was  to  commence^  determined ;  and  from  that 
time  the  tenant^  or  those  representing  him^  entered  into 
possession^  or  continued  in  possession^  of  the  property. 
Not  that  they  continued  in  possession  in  the  same  man- 
ner and  under  the  same  circumstances ;  for,  whereas  under 
the  old  lease  the  rent  reserved  was  £6,  that  reserved  by 
the  instrument  in  question  was  £20^  which  rent  appears 
to  have  been  from  that  time^  1826,  to  the  present,  re- 
gularly paid,  and,  during  part  of  the  time,  paid  to  the 
receiver  duly  appointed  by  this  court,  in  a  suit  for  the 
administration  of  the  testator's  affairs,  and^  it  must  be 
assumed,  with  the  knowledge  of  all  parties  concerned. 

It  has  been  argued,  that  there  is  a  want  of  mutuality, 
by  reason  that  the  agreement  was  signed  by  the  testator 
only.     That  does  not  form  a  sufficient  defence.     It  has 
long  been  decided,  notwithstanding  the  rules  as  to  mutu- 
ality which,  to  a  certain  extent,  exist  in  this  Court,  that 
the  mere  circumstance  that  one  party  only  has  signed  the 
instrument  is  not  a  sufficient  ground  of  objection;  and 
there  has  been  a  part  performance  in  this  case.     If  there 
bad  not  been  part   performance  in  this  case,  and  the 
Statute  of  Frauds  had  been  pleaded,  a  difficulty  might 
have  arisen  on  that  clause  of  the  instrument  which  directs 
that  the  lease  "  shall  be  subject  to  such  covenants  as  are 
Tttoal  in  leases  granted  by  the  said  John  Bowater.''    That 
might,  upon  the  authorities,  have  presented  a  difficulty, 
but  the  part  performance,  and  the  other  circumstances  of 
the  case,  prevent  that  result. 

The  plaintiff,  therefore,  is  entitled  to  have  it  ascer- 
tained what  are  the  covenants  usually  inserted  in  leases 
panted  by  Mr.  Bowater ;  and  he  is  entitled  to  his  lease 
VOL,  in.  M  c.  c.  c. 
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1845.  accordingly:  he  must  also  have  the  costs  of  the  snit^ 
whichi  for  all  substantial  purposes^  is  an  undefended 
one. 


June2nd,Srd9  Belcher  V.  Vardon. 

A.,  a  builder,      X  HE  Bill  was  filed  by  the  assignees  of  Joseph  Cundy,  a 

being  equita-  ^ 

bie  lessee  of       bankrupt^  (under  a  fiat  issued  on  the  6th  of  December^ 

lands  for  a  term 

of  ninety-nine  years,  for  building  purposes,  and  having  received  from  B.  certain  advances  of 
money  for  building,  agreed  that  the  leases  should  be  made  out  to  B.,  and  signed  an  acknow- 
ledgment to  B.  in  these  words  : — **  I  hereby  acknowledge  that  I  have  received  from  you  the 
several  sums  office,  on  account  of  the  eight  houses  whidi  I  am  building  for  you.  I  agree  to 
pay  you  rentt  at  the  rate  of  eight  per  cent,  from  the  date  of  such  advance,  and  to  take  a  lease  of 
the  houses  upon  the  usual  conditions,  or  find  you  a  tenant,  subject  to  your  approval.  I  am  to 
have  the  option  of  selling  the  houses,  provided  I  repay  you  the  amount  advanced  on  the  houses, 
and  all  rent  due  thereon  to  the  day  you  assign  the  lease  or  leases  to  me  or  my  nominee."  A. 
and  B.  afterwards,  by  letter,  requested  the  agents  of  the  head  landlord  to  make  out  the  leases  to 
B. ;  and  by  a  subsequent  document,  signed  by  A.  and  B.,  and  written  and  sent  to  C,  a  creditor 
of  A.,  it  was  stated  that,  in  case  C.'s  debt  was  not  paid  by  a  certain  time,  B.  thereby  undertook 
to  hold  the  leases,  subject  to  his  claim  upon  A.  for  £  — ,  and  interest  for  advances  made  by 
him  to  A.  for  the  builchng  of  the  said  houses,  until  C  's  demand  should  be  satisfied : — Held,  that, 
if,  independently  of  the  usury  laws,  these  documents  vested  in  B.  any  interest  in  or  lien  upon 
the  property,  they  were  usurious  and  void.  Heldf  also,  that,  assuming  they  did  not  vest  any 
such  interest  or  lien  in  B.,  yet  as  he,  by  his  answer  to  a  bill  filed  against  him  by  the  aasignoM 
under  A.'s  bankruptcy,  insisted  that  he  had  such  an  interest  or  lien,  he  was  not  entitlni,  as 
against  the  plaintiffs,  to  the  leases. 

A.,  a  builder,  being  lessee  of  lands  for  terms  of  seventy  years,  for  building  purposes,  signed 
an  agreement  in  writing,  whereby,  in  consideration  of  monies  to  be  advanced  to  lum  by  B.  for 
building,  he  agreed  to  assign  the  leases  to  B.,  subject  to  the  ground  rents,  and  to  the  sevenl 
conditions  therein  contained,  and  to  take  the  underleases  from  B.  (when  the  houses  should  be 
completed)  for  the  whole  of  the  terms,  wanting  ten  days,  at  a  rent  that  should  amount  to  eight 
per  cent,  upon  the  money  to  be  advanced,  such  rents  to  commence  from  the  time  of  the  respect- 
ive advances.  By  a  subsequent  document  signed  by  A.,  in  which  he  acknowledged  certain  ad- 
vances, and  stated  that  he  had  built  two  shops,  after  repeating  the  agreement  to  pay  B.  rent  at 
eight  per  cen/.,  and  to  take  underleases,  he  added, — **  It  is  also  agreed  that  I  am  to  have  the 
privilege  of  selling  the  two  shops,  provided  I  repay  you  the  amount  advanced  on  the  shops,  and 
all  interest  due  thereon  to  the  day  you  assign  the  lease  or  leases  to  me  or  my  nominee : — Heldt 
that  these  agreements  were  usurious. 

If  A.,  his  necessities  requiring  an  advance  of  j^lOOO,  obtain  it  from  B.,  upon  a  bargain  that, 
in  consideration  of  it.  A.,  his  executors  and  administrators,  shall  pay  B.,  his  executors  and  ad- 
ministrators, an  annuity  of  j^O  per  annum,  for  a  term  of  seventy  years,  commencing  immedi- 
ately, the  annuity  to  be  secured  by  the  covenant  of  A.,  binding  himself  personally,  and  after  his 
death  his  assets  generally,  the  transaction  is  usurious  and  bad  on  that  ground,  unless  upheld  by 
those  provisions  of  the  legislature,  which  have  recently,  as  to  certain  cases,  repealed  or  relaxed 
the  usury  laws. 

Assignees  of  a  bankrupt,  who  have  entitled  themselves  to  the  declaration  of  a  court  of  equity, 
that  contracts  entered  into  between  the  bankrupt  and  one  of  his  creditors  are  usurious,  are 
entitled  to  consequential  relief,  on  the  terms,  not  of  paying  to  the  creditor  the  amount  of  hit 
advances,  but  of  allowing  him  to  prove  under  the  fiat  for  the  amount  of  these  advances  with 
legal  interest. 
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1848),  against  the  defendant  Thomas  Vardon,  a  solicitor^  1845. 
for  the  purpose  of  having  two  transactions  which  had  been 
entered  into  between  the  bankrupt  and  the  defendant 
set  aside  for  usnry. 
The  first  transaction  was  of  this  nature : — 
By  articles  of  agreement^  dated  the  16th  of  January, 
1826,  and  made  between  the  Marquess  of  Westminster 
of  the  one  part,  and  Cundy  of  the  other  part ;  the  Mar- 
quess for  himself,  his  heirs,  executors,  administrators,  and 
assigns,  covenanted  with  Cundy,  his  executors,  admini- 
itrators,  and  assigns,  that,  in  consideration  of  the  costs 
and  charges  to  be  incurred  by  Cundy,  his  executors,  &c., 
m  erecting  the  messuages  and  buildings  thereinafter  men- 
tioned, and  of  the  rents  thereinafter  covenanted  to  be  paid, 
the  Marquess,  his  heirs  or  assigns,  would,  when  and  so 
loon  as  any  of  the  messuages  and  buildings  should  have 
been  erected  and  covered  in,  demise  and  grant  to  Cundy, 
his  executors,  administrators,  and  assigns,  or  his  or  their 
nominees,  such  messuages  and  buildings  as  should  be  so 
erected  and  covered  in,  upon  all  or  any  part  of  certain 
lands  of  the  Marquess,  mentioned  in  the  articles,  to  hold 
to  Candy,  his  executors,  &c.,  for  ninety-nine  years,  from 
Christmas,  1824,  at  such  rents  and  subject  to  such  cove- 
nants as  were  mentioned  in  the  articles. 

By  indentures  dated  the  21st  of  December,  1840,  Cundy, 

in  consideration  of  £8000  paid  him   by  George  Dodd, 

mortgaged  to  Dodd  certain  messuages  which  he  had  built 

upon  the  lands  mentioned  in  the  articles,  and  whereof  he 

kad  obtained  leases  from  the  Marquess  of  Westminster, 

and,  as  a  further  security  to  Dodd,  granted  to  him,  his 

Reenters,  &a,  the  lands  which  had  not  been  built  upon, 

^d  of  which  he  had  obtained  no  leases,  to  hold  for  the 

term  of  twenty  years ;  with  a  covenant  to  obtain  leases, 

wken  he  should  be  entitled  to  do  so  under  the  articles. 

In  July,  1842,  Cundy,  being  in  want  of  money  for  the 
pnrpoae  of  building  eight  more  houses  on  the  lands  com- 

M  2 
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1845.  prised  in  the  articles,  applied  to  the  defendant  for  an 
Bblchui  advance  of  money  for  that  purpose.  The  defendant,  by 
„   V-  his  answer  stated,  that  Cundy's  first  proposal  was,  that 

VarDON.  ,,11^  n  11  1        1       .1 

the  money  should  be  secured  on  the  houses  to  be  built, 
and  should  be  advanced  by  way  of  loan,  but  that  he  re- 
jected this  proposal.  It  appeared,  however,  that  he  soon 
afterwards  acceded  to  another  proposal  made  by  Cundy, 
upon  condition  that  the  land  intended  to  be  built  upon 
should  be  released  from  Dodd*s  security.  An  application 
was  accordingly  made  to  Dodd,  the  result  of  which  was  an 
arrangement,  that,  upon  £2000  being  invested  in  the 
names  of  trustees  as  a  substituted  security,  Dodd  was  to 
release  the  portion  of  land  on  which  the  houses  were  in- 
tended to  be  built.  The  defendant  afterwards  advanced 
to  Cundy  several  sums,  amounting  to  £2050;  the  receipt 
of  which  Cundy  acknowledged  in  a  letter  to  the  defendant, 
dated  the  10th  January,  1843,  which  was  in  these  terms: — 

"  My  dear  Sir, 
"  I  hereby  acknowledge  that  I  have  received  from  you 
the  several  sums  as  stated  on  the  other  side,  on  account  of 
the  eight  houses  which  I  am  building  for  you  in  Burton 
and  Minera  streets.  I  agree  to  pay  you  rent  at  the  rate 
of  eight  per  cent,  from  the  date  of  such  advance,  and  to 
take  a  lease  of  the  houses  upon  the  usual  conditions,  or 
find  you  a  tenant,  subject  to  your  approval.  It  is  also 
agreed  between  us,  that  I  am  to  have  the  option  of  selling 
the  houses,  provided  I  repay  you  the  amount  advanced  on 
the  houses,  and  all  rent  due  thereon,  to  the  day  you  assign 
the  lease  or  leases  to  me,  or  my  nominee. 

*'  I  remain,  yours  truly, 

''  Joseph  Cundy.'^ 

This  letter  was  stamped  with  an  ad-valorem  stamp,  and  a 
memorial  of  it  was  registered  under  the  provisions  of  the 
stat.  7  Ann.  c.  20. 
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In  May  following  the  eight  houses  had  been  built,  and  1846. 
were  covered  in;  and,  by  a  letter  dated  the  11th  of  that 
month,  Cundy  requested  the  solicitors  of  the  Marquess  of 
Westminster  to  grant  the  leases  of  them  to  the  defendant, 
to  whom,  as  he  stated,  he  had  disposed  of  them  at  the  rents 
agreed  upon,  viz.  £2  per  house.  To  this  letter  was  added 
a  postscript,  signed  by  the  defendant,  requesting  the  soli- 
citors to  prepare  the  leases  at  their  earliest  convenience. 

In  July  following,  the  defendant  advanced  to  Cundy 
the  further  sum  of  j£350,  making,  together  with  the  pre- 
vious advance,  £2400. 

On  the  10th  October  following,  the  defendant,  at  the  re- 
quest of  Cundy,  who  was  indebted  to  another  person  in  the 
sum  of  £1000,  wrote  to  that  person  the  following  letter: — 

''Sir, 

"  In  consideration  of  your  giving  Mr.  Joseph  Cundy  time 

to  discharge  his  debt  of  £1000,  he  will  give  you  security 

for  £500,  part  thereof  on  house.  No.  76,  Chester-square ; 

and  I  hereby  undertake  to  pay  to  you  the  sum  of  £500, 

residue  thereof,  as  soon  as  that  sum  shall  have  been  laid 

out  by  Mr.  Cundy,  upon   eight  houses  in  Burton-street 

and  Minera-street,  the  leases  of  which,  from  the  Marquess 

of  Westminster,  are  now  in  a  course  of  preparation,  and 

which  houses  he  is  now  finishing.     And,  in  the  event  of 

the  last-mentioned  sum  not  being  expended  between  this 

time  and  Christmas,  I  hereby  undertake  to  hold  the  said 

leases,  subject  to  my  claim  upon  Mr.  Cundy  for  £2400, 

and  interest,  for  advances  made  by  me  to  him  to  bui]d  the 

said  houses,  until  your  demand  be  satisfied. 

"  I  am.  Sir,  your  obedient  servant, 

"  Thomas  Vardon/' 

To  this  letter  was  annexed  the  following  memorandum : 
^"I  hereby  approve  of  the  above  arrangement  and  under- 
Wng,  and  agree  to  give  effect  thereto. 

"  Joseph  Cundy/' 
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1845.  In  August,  1843,  the  Marquess  of  Westminster  executed 

the  leases  of  the  eight  houses  to  the  defendant.  It  did 
not,  however,  appear  that  the  £2000  before  mentioned 
was  ever  invested  as  proposed ;  and,  at  the  filing  of  the 
present  bill,  the  leases  remained  in  the  hands  of  the  Mar- 
quess's soUcitors. 

The  other  transaction  was  as  follows : — By  an  indent- 
ure of  lease  of  the  30th  September,  1841,  made  between 
John  L.  Elliot  of  the  one  part,  and  the  defendant  of  the 
other  part,  Elliot  demised  a  piece  of  land,  situate  in  Lower 
Belgrave-street,  to  Cundy,  his  executors,  &c.,  from  the 
29th  of  the  same  September,  for  the  term  of  70|  years,  at 
the  rent  therein  mentioned.  And  a  similar  demise  was 
made  to  Cundy,  by  another  person,  of  a  piece  of  land 
adjoining. 

By  an  agreement,  dated  the  24th  November,  1841,  and 
made  between  the  defendant,  of  the  one  part,  and  Cundy, 
of  the  other  part,  reciting  the  indentures  of  September, 
1841;  and  further  reciting,  that  it  was  the  intention  of 
Cundy  to  erect  upon  the  said  two  several  pieces  of  groimd 
five  houses,  and  that,  being  in  want  of  money  to  effect 
that  object,  he  had  requested  the  defendant  to  advance  to 
him  such  sums  as  they  might  mutually  agree  upon  for  that 
purpose,  to  which  request  the  defendant  had  agreed  on 
the  following  conditions : — ^That  Cundy  should  assign  to 
the  defendant  the  said  two  several  indentures,  and  the 
pieces  of  ground  thereby  respectively  demised,  subject  to 
the  ground  rents  respectively  reserved,  and  also  subject 
to  the  several  conditions,  &;c.  therein  contained;  that 
Cundy,  or  his  nominee,  if  approved  of  by  the  defendant, 
his  executors  and  administrators,  should  take  the  under-* 
leases  of  the  said  pieces  of  ground  from  the  defendant,  his 
executors,  ftc,  as  soon  as  the  houses  or  any  one  of  them 
to  be  built  thereon  were  or  was  covered  in  and  completed, 
for  the  whole  of  the  said  terms,  wanting  ten  days,  at  a 
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rent  that  should  amount  to  £8  per  cent,  upon  the  money         1345. 
to  be  adyanced  by  the  defendant  towards  the  erection  of      ^    • — ' 

.  "  Bblcbbr 

the  said  houses  or  house^  such  rents  or  rent  to  commence  «• 

fipom  the  respective  periods  at  which  the  advance  should 
be  made,  and  to  be  payable  quarterly^  with  powers  of 
entry  and  distress  for  the  defendant^  his  executors^  &c. : 
Cundy  thereby  agreed,  that  he  would  build  and  coyer  in, 
within  three  years  from  the  date  thereof,  five  houses,  of 
Dot  less  than  full  size  third-rate  houses.  And  the  defend- 
ant, for  himself,  &c.  thereby  agreed,  that  he  would  advance 
such  sums  upon  the  terms  and  conditions  thereinbefore 
contained,  and  as  and  when  there  should  be  laid  out  upon 
the  said  pieces  of  ground  so  much  in  value  as  Cundy 
should  require  the  defendant,  his  executors,  &c.  to  ad- 
vance, and  which  the  defendant  should  agree  to  advance. 

In  pursuance  of  this  agreement,  the  defendant,  in  the 
months  of  May  and  June,  1842,  advanced  to  Cundy  se- 
veral sums  of  money,  amounting  in  the  whole  to  the 
sum  of  i6800,  the  receipt  of  which  was  duly  acknowledged 
by  Cundy  in  a  letter  to  the  defendant,  in  the  following 
terms:—  ''June  16,1842. 

^'Dear   Sir, — I  hereby  acknowledge  that  I  have  re- 
ceived from   you  the    several  sums,  as  stated    on    the 
other  side,  on  account  of  the  five  corner  shops  which 
I  am  building  in  Belgrave-street.    I  agree  to  pay  you 
rent  at  the  rate  of  eight  per  cent,  from  the  date  each 
payment  is  made,  and  to  take  a  lease  of  the  two  shops 
upon  the  usual  conditions,  or  find  you  a  tenant  subject 
to  your  approval.     It  is  also  agreed  between  us  that  I  am 
to  have  the  privilege  of  selling  the  two  shops,  provided  I 
Tepay  you  the  amount  advanced  on  the  shops,  and  all  in- 
terest due  thereon  to  the  day  you  assign  the  lease  or  leases 

to  me  or  my  nominee, 

*'  I  remain,  truly  yours, 

"Joseph  Cundy/' 
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1845.  The  bill,  treating  the  foregoing  transactions  as  loan 

IBblchbii      transactions,  and  alleging  that  the  before-mentioned  sums 
_  9'  of  £2400  and  £800  were,  in  fact,  lent  by  the  defendant  to 

Cundy  on  the  security  of  the  several  leasehold  premises 
by  way  of  mortgage,  prayed  that  it  might  be  declared 
that  the  several  agreements  so  entered  into  by  the  de- 
fendant with  the  bankrupt  were,  under  the  circumstances, 
usurious  and  invalid,  and  that  the  same,  respectively, 
ought  to  be  delivered  up  to  the  plaintiffs,  as  such  assignees 
as  aforesaid,  to  be  cancelled ;  the  plaintiffs  being  ready  and 
willing  and  thereby  offering  to  admit  the  proof,  under  the 
bankruptcy,  of  whatever  sums  of  money  might  appear  to  be 
justly  due  to  the  defendant  upon  any  balance  which  might 
be  found  in  his  favour  in  his  account  with  the  bankrupt; 
and  that  for  that  purpose  it  might  be  referred  to  the  Master 
to  take  an  account  of  all  sums  of  money  paid  or  advanced 
by  the  defendant  to,  or  on  account  of,  the  bankrupt ;  and 
vice  versd. 

The  defendant,  by  his  answer,  denied  that  the  several 
sums  of  £2400  and  £800  were  intended  to  be  advanced 
by  way  of  loan,  or  to  be  secured  to  the  defendant  by  way 
of  charge  upon  the  property  mentioned  in  the  bill ;  on  the 
contrary,  he  insisted  that  the  several  sums  were  advanced 
by  him  to  Cundy  to  enable  Cundy  to  build  houses,  of  which 
the  defendant  was,  in  fact,  and  by  means  of  the  agreement, 
and  under  the  circumstances,  the  owner,  and  not  the  mort- 
gagee or  incumbrancer.  But,  if  the  Court  should  be 
of  opinion  that  he  was  not,  and  ought  not  to  be  considered, 
the  owner  of  the  said  houses  and  premises,  towards  the 
building  of  which  the  monies  were  advanced,  and  upon 
which  they  were  expended,  then  he  submitted  and  insisted 
that  the  monies  were  and  ought  to  be  considered  as  valid 
charges  or  liens,  or  as  a  valid  charge  or  lien,  upon  the  same 
premises. 
The  bankrupt,  in  the  course  of  his  examination  on  be- 
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half  of  the  defendant,  stated,  that,  if  he  never  redeemed  the         1845. 
property,  the  surplus  rents  would  be  worth  having.  ^;^X^ 


Mr.  Rus9eU  and  Mr.  Heberden,  for  the  plaintiff. — The 
transactions  in  these  cases  were  a  mere  shift  to  cover 
usury,  the  law  as  to  which  remains  unaltered  by  the  stat. 
2  &  3  Vict.  c.  87,  so  far  as  relates  to  *'  the  loan  or  for- 
bearance of  any  money  upon  security  of  any  lands,  tene- 
ments, or  hereditaments,  or  any  estate  or  interest  therein." 
In  Doe  d.  TUford  v.  Chambers  (a),  where  the  agreement 
was  that  A.  should  advance  to  B.  a  sum  of  money,  and 
that  B.  should  assign  to  A.  a  lease  of  premises  of  greater 
value,  with  a  power  of  redemption  on  repayment  of  the 
money,  and  that  in  the  meantime  A.  should  grant  to  B. 
an  under-lease  of  the  premises,  at  a  greater  rent  than  the 
legal  interest  of  the  money,  B.  insuring  the  premises  and 
paying  the  ground  rent  and   taxes,  Lord  EUenborough 
ruled  that  the  transaction  was  usurious,  and  that  the  as- 
signment executed  under  such  an  agreement  was  void. 
And  in  Doe  v.  Gooch  {b),  where  a  builder,  having  taken 
ground  on  a  building  lease  at  a  ground  rent  of  d£108, 
assigned  over  his  lease  for  a  sum  considerably  exceeding 
the  value  of  the  property,  and  at  the  same  time  took  a 
lease  from  the  party  to  whom  he  assigned  it,  at  an  in- 
creased rent  of  £395,  containing  the  same  covenants  for 
building  as  the  original  lease,  and  a  stipulation  to  be 
allowed  to  re-purchase  the  lease  at  the  same  sum  at  which 
it  was   assigned,  the  Court  of  King's  Bench  held  that 
the  jury  were  right  in  finding  this  not  to  be  a  purchase, 
but  an  usurious  loan  of  money :  ChiUingworth  v.  Chilling^ 
wrth  (c);   Fereday  v.   Wtghtwick  (d).     Here  it  is  clear 
that  the  £8  per  cent,  was  not  a  bond  fide  rent.     It  com- 
n&ences  not  from   the  time  the  leases   are  granted  or 
the  houses  completed,  but  from  the  moment  the  money  is 

(a)  4  Camp.  1.  (c)  8  Sim.  404. 

(6)  3  B.  &  Aid.  664.  (d)  1  Rims.  &  M.  45, 50. 


V. 

Vardon. 
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1846.  advanoed.  Under  the  agreements  of  the  24th  of  November^ 
1841,  Candy  was  bound  to  complete  the  houses^  whether 
Vardon  advanced  all  the  money  required  by  him  or  not ; 
for  Vardon  was  to  advance  what  Cundy  should  require^ 
and  what  Vardon  ''  should  agree  to  advance/'  It  is  im- 
possible, under  such  circumstances,  that  there  should  not 
have  been  an  intention  to  redeem.  The  agreements  on 
the  face  of  them  purport  only  to  be  securities  for  money 
by  way  of  charge ;  but^  supposing  some  one  of  them  to 
import  a  purchase,  that  will  not  affect  the  judgment  of  the 
Court,  if,  upon  the  whole,  the  transaction  appears  to  have 
been  a  mortgage  :  Sevier  v.  Greenway  (a).  The  letter  of 
the  10th  of  January,  1843^  was  stamped  as  a  mortgage. 

Mr.  Anderdon,  Mr.  Wigram,  and  Mr.  Fbok»,  for  the  de- 
fendant.— ^The  bill  is  objectionable  inasmuch  as  the  plain- 
tiffs come  for  relief  without  offering  to  pay  what  shall 
be  found  really  due  to  them,  in  case  the  securities  shall 
be  proved  usurious.  The  onus  of  proving  the  usury  is 
upon  them ;  and  although  it  may  be  otherwise  in  bank- 
ruptcy, yet,  in  equity,  assignees  who  seek  to  impeach  securir 
ties  on  the  ground  of  usury  stand  in  no  better  situation 
than  other  parties,  both  as  to  the  proof  of  usury  and  the 
relief:  Ex  parte  Scrivener  (i);  Benfield  v.  Solomons  {e). 
Courts  of  law  are  guided  by  the  same  principles :  ISndk  v. 
(ySrien  (d) ;  Matthews  v.  Leuns  (e).  The  leases  are  worth- 
less without  the  expenditure  of  Vardon's  money.  On 
what  ground,  then,  are  the  assignees  to  be  absolved  from 
the  necessity  of  redeeming  the  defendant  by  repayment  of 
his  advances  in  full?  Gowland  v.  De  Faria  (/)  and  other 
cases  of  that  class  proceed  upon  the  principle  of  redemp- 
tion. Here  there  is  a  mere  offer  to  allow  the  defendant  to 
prore  his  debt.    The  bill,  also,  is  defective  in  seeking  the 

(a)  19  Ves.  413.  {d)  1  Taunt  413. 

{b)  3  Ve«.  &  B.  14.  \e)  1  Anstr.  7. 

(c)  9  Vet.  77, 84.  (f)  17  Ves.  20. 
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delivery  up  of  instraments  which  it  alleges  to  be  void  on         1845. 
the  fifice  of  them :  Simpion  y.  Lord  Howden  (a). 

With  respect  to  the  alleged  usury,  there  is  nothing 
illegal  on  the  face  of  these  agreements.   In  Rex  v.  Drury  {b), 
where  A.  took  from  B.  a  rent  of  £30  a  year,  for  a  lease, 
for  which  A.  had  advanced  £300  on  behalf  of  B.,  the  agree- 
ment was  held  not  to  be  usurious,  although  the  covenants 
were,  that  B.  should  pay  the  rent  and  do  the  repairs,  &;c. ; 
and  that,  if  at  the  end  of  four  years,  B.  repaid  the  £300, 
the  rent  should  cease,  and  the  residue  of  the  term  be  con- 
veyed by  A.  to  B.    In  Doe  d.  Metcalfe.  Brown  (c),  where  A., 
in  consideration  of  a  certain  sum  of  money,  conveyed  pre- 
mises to  B.,  and,  at  the  same  time,  an  agreement  was  enter- 
ed into  between  them,  that  A.  should  re-purchase  the  same 
premises  within  fifteen  months,  at  a  considerable  advance 
upon  the  original  purchase-money,  and  B.  agreed  to  sell 
and  re-convey  at  such  an  advance,  it  was  held,  that,  in 
point  of  law,  such  a  contract  was  not  usurious,  unless  it 
were  meant  as  a  cover  for  a  loan  of  money,  which  was 
a  question  of  fact  for  the  jury.    The  first  question  here 
is,  whether  the  instruments  disclose  facts  which,  per  se, 
amount  in  law  to  an  usurious  loan.    Unless  they  disclose  a 
loan,  or  a  contrivance  for  a  loan,  the  circumstance,  that  the 
party  advancing  the  money  is  to  derive  a  larger  benefit  from 
his  advances  than  would  be  legal  in  the  case  of  a  loan,  is 
immaterial.    Conceding,  that,  in  this  case,  the  defendant 
was  to  derive  such  a  benefit,  had  he  that  security  for  his 
adrances  which  is  an  indispensable  ingredient  in  a  loan  ? 
Was  he  bound  to  enter  into  onerous  covenants  with  the 
Marquis?     It  may  be  said,  that,  though  he  enters  into 
sadi  covenants,  he  gets  covenants  for  indemnity  firom  his 
anignee.    But  the  indemnity  is  no  more  than  that  of  a 
co-partner.     It  is  only  the  personal  indemnity  of  the 
aa^ee, — an  indemnity  which  may  subject  him  to  the 

(fl)  3  Myl.  &  Cr.  97.  (A)  2  Lev.  7.  (c)  Holt,  N.  P.  C.  295. 
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1845.         most  onerous  consequences.    The  instruments^  therefore^ 
BsLCHBR      themselves  shew,  that  the  principal  was  to  be  placed  in 
V-  hazard  to  an  extent  inconsistent  with  the  notion  of  a  loan : 

Pike  V.  Ledwell  [a) ;  In  re  Naish  (A).  If  so,  it  is  for  the 
plaintiffs  to  shew  affirmatively,  which  they  have  not  done, 
that  the  agreements  were  a  contrivance  to  cover  usury: 
Gilpin  V.  Enderbey  (c) ;  Fereday  v.  Hordem  (rf).  The 
evidence  of  the  bankrupt  tends  the  other  way,  for  he  sajrs 
that  if  he  were  redeemed  the  surplus  rents  would  be  worth 
having.  Upon  the  whole,  it  is  submitted  that  this  is  a 
case  of  conditional  sale,  and  not  a  mortgage.  The  parties 
have  not  the  mutual  remedies  of  mortgagor  and  mortga- 
gee, and,  if  so,  the  Court  will  not  construe  the  transaction 
to  be  one  of  mortgage :  Moore  v.  M'Kay  (c) ;  Goodman  v. 
Grierson  (/) ;  Williams  v.  Owen  {ff). 

Mr.  Russell  was  not  heard  in  reply. 

June  5th.  The  Vicb-Chancellor. — I  think  it  consistent  with 
principle  and  authority — though  I  do  not  say  whether 
with  all  the  authorities— to  hold,  that,  if  A.,  his  necessities 
requiring  an  advance  of  j£1000,  obtain  it  from  B.,  upon  a 
bargain  between  them  that,  in  consideration  of  it.  A.,  his 
executors  and  administrators,  shall  pay  B.,  his  executors 
and  administrators  an  annuity  of  £80  per  annum,  for  a 
term  of  seventy  years,  commencing  immediately,  the  an- 
nuity to  be  secured  by  the  covenant  of  A.,  binding  himself 
personally,  and  after  his  death  his  assets  generally, — ^the 
transaction  is  usurious  and  bad  on  that  ground,  unless  up- 
held by  those  provisions  of  the  legislature  which  have  re- 
cently, as  to  certain  cases,  repealed  or  relaxed  the  usury 
laws.     The  term  "  loan  '^  may  or  may  not  be  a  correct  de- 

(a)  5  Esp.  164.  (e)  Beat  282,  288. 

(6)  7  Bing.  150.  (f)  2  Ball  &  B.  274. 

(c)  5  B.  &  Aid.  964.  (g)  12  Law  J.,  N.  S.,  (Ch.), 

(d)  Jac.  144.  207. 
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tignation  of  such  a  transaction.    The  notion  of  a  loan^  in         1845. 
the  popular  or  restricted  sense  of  that  expression^  may  not      ^    ^     ^ 
have  entered  into  the  minds  of  the  parties.     Bat  how^  in  «• 

its  essence^  in  its  substance,  does  such  a  dealing  differ  from 
a  mere  loan  of  money  at  interest,  where  it  is  the  contract 
that  the  principal  shall  be  repaid  by  certain  fixed  annual 
instalments  extending  over  an  agreed  number  of  years, 
each  instalment  being  accompanied  with  the  interest  due 
on  the  principal  for  the  time  being  7  I  cannot  see  any  ma- 
terial difference.  Such  cases  as  I  have  just  mentioned 
are,  I  apprehend,  common.  Generally,  I  believe,  it  is  a 
part  of  such  bargains  that  any  irregularity  in  the  payment 
ci  an  instalment  of  principal  or  interest  shall  give  the 
creditor  the  right  of  demanding  immediately  the  whole 
sum  remaining  unpaid.  But,  can  the  presence  or  absence 
of  such  a  stipulation  (of  which,  when  existing,  the  creditor 
may  or  may  not  choose  to  avail  himself)  be  a  matter  of 
importance  upon  a  question  of  usury  ?  I  think  not.  "  For- 
bearance,'' whether  for  one  year,  or  for  several  years,  was 
not  to  be  purchased  beyond  a  certain  price.  The  mere  in- 
convenience, or  possible  inconvenience,  of  being  without 
the  command  of  a  man's  pecuniary  capital  was,  as  well  as 
the  risk  of  trusting  it  to  the  solvency  of  another,  considered 
to  be  unfit  to  be  compensated  at  a  rate  beyond  a  certain 
fixed  limit. 

If  this  is  so,  then,  considering  the  length  of  the  terms 
rf  years  in  the  present  instance  (each  exceeding  seventy 
years),  the  amount  of  the  annual  rents  intended  to  be 
reserved  to  Mr.  Vardon,  (£8  per  cent,  on  his  advances), 
and  the  circumstance  that  Mr.  Gundy,  personally,  during 
bis  life,  and  his  assets  after  his  death,  by  the  form  and 
nature  of  the  transactions  in  question,  as  I  understand 
them,  were  to  be  liable  for  the  rents,  (whatever  the  value 
or  produce  of  the  property  charged),  I  am  of  opinion  that 
each  of  the  transactions  before  the  Gourt  is  usurious  and 
▼Old.    The  rents  were  to  come  out  of  landed  property — 
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1845.  landed  property  was  intended  to  be  chained  with  them; 
and  the  recent  relaxations  of  the  usury  laws  do  not  help 
the  defendant's  case. 

At  firsts  I  doubted  whether  the  liabilities  incurred  or 
to  be  incurred  by  Mr  Yardon  to  the  head  landlords^  aifd 
the  possibility  of  the  determination  of  the  head  leases  by 
re-entry  or  forfeiture^  or  by  means  of  bad  title,  might  not 
create  a  material  distinction  in  his  favour.  But,  looking 
at  the  nature  of  those  liabilities  and  contingencies,  so  feur 
as  they  can  be  considered  to  appear,  looking  at  the  whole 
scheme  and  frame  of  the  transactions,  and  the  large 
language  of  the  statute  of  Queen  Anne  (a),  I  find  it  im- 
possible to  say  that  any  substantial  difiPerence  ought  to  be 
held  to  arise  on  this  ground. 

I  must  consider  that  the  covenants  to  be  contained  on 
the  part  of  Mr.  Cundy  in  the  underleases  which  he  was  to 
take  were  to  be  analogous  to  those  contained  on  the  les- 
sees' part  in  the  head  leases  respectively,  and  that  breaches 
of  them  on  the  part  of  Mr.  Cundy  or  his  representatives! 
rendering  Mr.  Yardon  or  his  representatives  liable  to  be 
sued  by  the  head  landlords,  or  authorizing  the  head  land- 
lords to  re-enter,  would  render  Mr.  Cundy  or  his  represent* 
atives  liable  to  be  sued  by  Mr.  Yardon  or  his  representa- 
tives (supposing  the  underleases  valid)  for  an  adequate 
compensation  in  damages ;  nor  is  there  a  suggestion  any- 
where against  the  title  of  either  of  the  head  landlords. 

With  regard,  however,  to  the  Burton-street  property, 
what  I  have  said  must  be  taken  subject  to  the  qualifica- 
tion, that,  supposing  the  total  absence  of  any  usury  laws, 
the  documents  respecting  it  are,  as  it  seems  to  me,  of  such 
a  kind  and  so  expressed  as  to  be  insufficient  for  the  creation 
of  any  lien  upon  it  or  interest  in  it  in  Mr.  Yardon's  favour; 
read,  as  I  think,  those  documents  ought  to  be,  together. 
But  as,  if  this  view  of  them  is  erroneous,  they  cannot,  in 

(a)  Stat.  12  Ann.,  stat.  2,  c.  16. 
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my  judgment,  properly  receive  any  construction  except  that        1845. 
wbich  I  have  mentioned,  and,  as  they  are  viewed  and  treated      bblchbr. 
by  the  defendant  in  the  manner  in  which  his  answer  insists      „  ^* 
on  them,  I  think  myself  bound  in  this  suit,  notwithstand- 
ing the  observations  of  the  defendant's  counsel  on  the  form 
of  the  bill,  to  treat  them  in  the  same  manner  as  those  re* 
lating  to  the  Belgrave-street  property. 

I  have  not  said  specifically  whether  in  my  view  these 
transactions  were  intended  as  shifts  and  devices  to  evade 
the  usury  laws.  K  it  is  necessary  for  me  to  give  an 
opinion  pointedly  upon  that  specific  question,  I  must 
answer  it  iu.the  affirmative,  according  to  my  understanding 
of  its  meaning. 

It  has  been  said  that,  though  the  plaintiffs  sue  as  assig- 
nees of  a  bankrupt,  they  are  not  entitled  to  relief  without 
paying  the  amount  that,  upon  a  just  account,  may  be 
Curly  due  to  the  defendant  from  Mr.  Cundy  or  his  estate, 
er  allowing  the  defendant  to  have  a  charge  for  it  on  the 
property.  I  cannot  accede  to  that  argimient.  It  appears 
to  me  that  they  are  entitled  to  relief  upon  the  terms  of 
allowing  a  proof  imder  the  fiat  against  Mr.  Cundy  for  that 
amount.  The  principles  applicable  to  a  case  of  redemption 
of  a  valid  security  are  not  in  every  respect  applicable  to  a 
case  of  the  present  description ;  nor  cafi  I  properly,  as  it 
appears  to  me,  assent  to  the  defendant's  demand  of  a  charge 
on  the  property,  in  respect  of  his  money  expended  in 
building  upon  it. 

The  defendant  must  pay  the  costs  to  this  time. 

Declare  that  the  two  documents,  dated  respectively  24th  Novemher, 
1841,  and  16th  June,  1842,  were  usurious  in  their  nature,  and  that  the 
defendant  did  not,  hy  virtue  thereof,  acquire  any  legal  or  equitable  in- 
tcicft  in  the  leasehold  property,  situate  in  Belgrave  Street,  in  the  plead- 
ings mentioned,  or  any  part  thereof,  or  any  lien  thereupon,  and  let  the 
ime  two  documents  he  impounded  in  Court.  Declare,  that,  if,  independ- 
eatty  of  the  laws  against  usury,  the  documents  dated  respectively  10th 
Isnuaiy,  1843,  11th  May,  1843,  and  10th  Octoher,  1843,  conferred  or 
vould  have  conferred  upon  the  defendant,  or  vested  or  would  have  vested 
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1845. 


Bblchbr 

V. 

Vardon. 


in  him  any  legal  or  equitable  interest  in  the  property,  situate  in  Burton- 
street  and  Minera-streety  in  the  pleadings  mentioned,  o  any  part  thereof, 
or  any  lien  thereupon,  the  same  were,  as  between  the  defendant  and 
Joseph  Cundy,  usurious  in  their  nature,  and  tbat  the  defendant  did  not 
by  virtue  thereof  acquire  any  legal  or  equitable  interest  in  such  property, 
or  any  part  thereof,  or  any  lien  thereupon ;  and  let  the  first  of  such  three 
documents  be  impounded  in  Court.  And  declare,  that  the  defendant  has 
not,  by  virtue  of  the  said  documents,  as  against  the  plaintiffs,  any  right, 
title,  or  interest  to  or  in  the  leases  of  such  property  which  have  been  exe- 
cuted by  the  Marquess  of  Westminster,  or  either  of  them  :  but  this  is  to 
be  without  prejudice  to  the  question,  whether  the  defendant  is  entitled  to 
any  and  what  indemnity  in  respect  of  such  leases,  or  any  covenant  or 
covenants  therein  contained.  And  declare,  that  the  defendant  is  to  be  at 
liberty  to  prove  under  the  fiat  against  Joseph  Cundy,  for  the  sums  of 
£2400  and  £800,  in  the  pleadings  mentioned,  or  either  of  them,  and  in- 
terest thereon,  or  on  either  of  them,  at  the  rate  of  £5  per  cent,  per  annum, 
to  the  date  of  the  fiat,  subject  to  such  set-off  or  deduction,  if  any,  as  the 
plaintiffs  may  be  able  to  establish  against  the  same.  Let  the  defendant 
pay  the  costs  of  the  suit  to  this  time.     Liberty  to  apply. 


WiLLiAMEs  v.  Edwards. 

AtHELSTAN  CORBET,  by  his  will,  dated  the  2nd  of 
July,  1835,  after  directing  that  all  his  just  debts,  funeral 
and  testamentary  expenses,  should  be  paid  as  soon  as  con- 
veniently might  be  after  his  deaths  and  charging  all  his 
real  estate  in  exclusion  of  his  personal  estate  with  the  pay* 
ment  thereof^  and  giving  certain  specific  and  pecuniary 
legacies,  and  disposing  of  the  residue  of  his  personal  estate 
as  therein  mentioned,  as  to  certain  pictures  and  all  the 

plied  in  dis- 
charge of  incumbranoe  saffecting  the  devised  property  ;  and,  subject  to  these  trusts,  he  dedared 
that  the  trustees  should  stand  seised  of  the  property,  in  trust  for  Tarions  persons  (not  tii  esse  at 
the  testator's  death)  successively  in  tail,  mth  remainder  to  the  testator's  niece  for  life,  with 
a  direction  that  during  her  minority  the  rents  should  be  applied  as  after  mentioned,  and  then 
followed  a  clause  to  the  effect  that,  if  any  person  beneficially  entitled  to  the  rents  should  be  in 
his  or  her  minority,  an  annual  sum  not  exceeding  j^SOO  should  be  applied  out  of  the  rents  to 
the  maintenance  of  that  person,  and  that  the  residue  of  the  rents  should  accumulate,  and  the 
accumulations  be  applied  in  the  discharge  of  incumbrances  i—Held,  upon  the  construction  of 
these  inconsistent  dauses,  and  other  parts  of  the  will,  that  the  testator's  niece  was  not  (at  iMSt, 
during  the  life  of  the  testator's  widow)  entitled  to  any  part  of  the  rents  for  her  maintenance 
during  minority. 


IIM,  <^23n/. 

Testator  de- 
vised estates  to 
trustees  upon 
trust  to  pay 
certain  annui- 
ties to  his  wife 
and  other  per- 
sons, with  a 
direction  that 
during  Uie  life 
of  his  wife  the 
surplus  rents 
should  be  ap- 
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fixtures  in  and  about  his  mansion^  gave  and  bequeathed        1846. 
the  same  nnto  Sir  John  Edwards  and  John  Evans^  their    williambs 
executors,  administrators^  and  assigns,  upon  trust  to  permit     ^yj^^^j^a. 
and  suffer  the  same  to  go  along  with,  and  be  considered  as 
heir-looms  in,  his  said  mansion,  as  far  as  the  rules  of  law 
and  equity  would  permit ;  and  he  gave  and  bequeathed  all 
and  singular  the  manors,  messuages,  lands,  tenements,  and 
hereditaments  in  the  several  counties  of  Merioneth  and 
Cardigan,  and  all  other  his  real  estate,  unto  and  to  the  use 
of  the  said  John  Edwards  and  John  Evans,  and  their  heirs, 
upon  trust,  by  and  out  of  the  rents,  issues,  and  profits  of 
the  said  real  estates,  to  preserve  and  maintain  the  same 
real  estate,  and  every  part  thereof,  in  good  and  tenantable 
repair,  and  to  keep  down  the  interest  on  the  incumbrances 
affecting  the  same;  and,  in  the  next  place,  by  and  out  of  the 
rents,  issues,  and  profits  of  the  said  real  estate,  to  raise 
and  pay  unto  his  sister  Elizabeth  Maurice  and  her  assigns 
during  her  life  one  annuity  or  clear  yearly  sum  of  £200, 
and  unto  his  sister  Ann  Susannah  Maurice  and  her  assigns 
during  her  life  one  annuity  or  clear  yearly  sum  of  £200 ; 
onto  his  cousin  Jane  Corbet  during  her  life  one  annuity 
or  clear  yearly  sum  of  £100 ;  unto  his  wife  Julia  Barbara 
Corbet    and  her  assigns  during  her   life    one   annuity 
or  dear  yearly  sum  of  £200,  in  addition  to  the  jointure  of 
£1000  per  ammm  settled  on  her  by  the  settlement  made 
on  the  testator's  marriage  with  his  said  wife ;  and,  after  the 
^cease  of  his  said  wife,  upon  further  trust,  by  and  out  of 
the  said  rents,  issues,  and  profits  of  his  said  real  estate  for 
fte  space  of  three  years  next  following  her  decease,  to  raise 
ani  pay  unto  such  person  or  persons,  and  for  such  uses, 
iatentSy  and  purposes  as  she  his  said  wife  should  by  any 
deed  or  writing  direct  or  appoint,  the  annual  sum  of  £1200, 
ftee  from  all  deductions  whatever ;  but  in  case  his  said 
^  should  not  make  any  such  direction  or  appointment 
<if  die  said  annual  sum  of  £1200,  or  any  part  thereof,  then 
U^  aame  should  not  be  raised,  but  should  cease  and  de- 
▼01.  n.  N  c,  c.  c. 
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1845.  tennine,  upon  ber  decease,  for  the  benefit  of  his  estate. 
WiLLiAiiM  -^^  ^^®  testator  thereby  directed  and  dedared,  that,  after 
„    V-  the  decease  of  his  said  wife,  the  said  John  Edwards  and 

Edwards* 

John  Evans,  and  their  heirs,  should  stand  seised  of  his  said 
real  estates,  upon  farther  trust,  by  and  out  of  the  rents, 
issues,  and  profits  thereof,  to  raise  and  pay  unto  the  said 
Ann  Susannah  Maurice  and  her  assigns  during  her  life 
the  further  or  additional  annuity  of  £500 ;  and  when  the 
said  yearly  sum  placed  at  the  disposal  of  his  said  wife 
should  have  ceased  to  become  payable,  and  after  the  de- 
cease of  the  said  Ann  Susannah  Maurice,  in  case  the  said 
Elisabeth  Maurice  should  survive  her,  then  he  gave  a  like 
Airther  and  additional  annuity  of  £500  to  the  said  Elixa* 
beth  Maurice  and  her  assigns  for  her  life;  and,  upon 
further  trust,  during  the  life  of  his  said  wife,  that  they  his 
said  trustees  might  and  should  apply  the  residue  of  9ueh 
rents,  issues,  and  profits,  from  time  to  time  unapplied,  Jbr 
the  purposes  aforesaid,  when  and  as  often  as  the  same  should 
amount  to  the  sum  of  £500  and  upwards,  in  liquidation,  as 
far  as  it  would  go,  of  the  several  mortgages  and  incumbrances 
affecting  the  same  estate:  provided  nevertheless,  and  the 
said  testator  thereby  declared,  that,  in  case  the  said  rents, 
issues,  and  profits  of  his  said  real  estates  should  prove  in- 
su£Bicient  to  pay  the  annuities  and  answer  the  trusts  there- 
inbefore declared  thereof,  and  also  to  pay  the  jointure 
settled  on  his  said  wife,  then  the  annuity  of  £100  there- 
inbefore given  to  his  said  cousin  Jane  Corbet,  and  next,  die 
additional  annuity  of  £200  thereinbefore  given  to  his  said 
wife,  should  abate  before  and  in  exclusion  of  any  abatement 
in  the  other  bequests :  provided  also,  that,  in  case  the  rents, 
issues,  and  profits  of  the  estates  settled  upon  his  mar- 
riage with  his  said  wife^  and  charged  with  the  payment  of 
her  jointure  of  £1000  per  annum,  should,  from  any  cause  or 
circumstances  whatsoever,  prove  insufficient  to  answer  and 
satisfy  the  same  jointure,  his  said  trustees  should,  by  and 
out  of  the  rents,  issues,  and  profits  of  the  residue  of  his 
said  real  estates  not  so  settled,  raise  such  further  sum  or 


CAII8  IN   CHANOBET.  170 

iQm8  M  dioiild  be  sufiEioient  to  make  good  such  deficiency^        1845. 
and  pay  and  apply  the  same  accordingly :  proTided,  tliat    ^j^xiAiiM 
the  aeTeral  annuities  of  £200  to  each  of  his  sisters.  Eliza-    ,^  ^' 
beth  Manrioe  and  Anne  Susannah  Maurice,  should  be  not 
thereby  prqudioed  or  abated    And,  subject  to  the  trusts 
afixresaid,  the  testator  declared  that  his  said  trustees  should 
stand  and  be  seised  of  such  part  of  his  said  real  estate  as 
was  not  comprised  in  the  settlement  made  on  his  marriage 
with  his  said  wife,  in  trust  for  his  the  testator's  sons  suo- 
cessively  in  tail;  widi  remainder  to  his  daughters  success- 
ively in  tail;  with  remainder  to  die  sons  of  the  said  Ann  Sus- 
annah Maurice  successively  in  tail ;  with  remainder  to  the 
daughters  of  the  said  Ann  Susannah  Maurice  successively 
in  tail;  with  remainder  to  the  sons  of  his  sister  Henrietta, 
the  wife  of  Charles  Dedmus  WiUiames,  successively  in 
tail;  with  remainder  to  the  sons  of  the    said    Elisa- 
beth Maurice  in  tail;  with  remainder  to  Henrietta  Corbet 
Williames,  the  eldest  daughter  of  the  said  Henrietta  Wil- 
liames  and  her  assigns  for  her  life,  (and  the  said  testator 
declared  that  his  said  niece  should  be  considered  and 
deemed  as  in  her  minority  until  she  should  attain  the  age 
of  thirty-one  years,  and,  durinff  such  mfnority^  the  rents, 
tsnief,  andprofiU  of  his  said  real  estates  should  be  applied  in 
wuamer  thereinafter  mentioned) ;  and,  after  her  decease,  upon 
trust  for  her  sons  successively  in  tail,  with  remainder  to 
ber  daughters  in  tail;  with  remainder  to  Maria  Anne 
Wi]liames,the  second  daughter  of  Henrietta  Williames,  and 
ber  assigns  for  her  life,  &c. ;  with  divers  remainders  over. 
Provided  also,  and  the  testator  did  thereby  declare,  that,  if 
St  any  time  the  person  for  the  time  being  beneficially  en- 
titled in  possession  to  the  rents,  issues,  and  profits  of  his 
Mid  devised  estates,  imder  the  trusts  of  his  said  will,  should 
^  in  his  or  her  minority,  in  such  case  and  so  often 
as  ike  same  should  happen,  the  trustees  of  his  said  wiU 
i>ksdd,  during  such  minority,  receive  and  take  the  rents, 
ivssiy  and  profits  of  his  said  real  estate,  and  tgspbfjirom 

n2 
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1845.  time  to  time  so  much  and  such  parti  thereof  as  they  in  their 
Williams  1  ^cretion  shotM  think  Jit,  not  exceeding  in  the  whole  the  swn 
_    v*  of  £800  in  any  one  year,  for  or  towards  the  maintenance  and 

education  of  the  person  so  for  the  time  betng  beneficuMy  ai- 
titled  as  aforesaid,  and  lay  out  and  invest  the  residue  of 
such  rents,  issnes,  and  profits  in  the  names  of  the  said 
trustees  in  the  purchase  of  parliamentary  stocks  or  public 
funds  of  Oreat  Britain,  or  upon  real  securities  in  England 
or  in  Wales,  (with  power  to  vary  the  securities),  and  receive 
the  interest,  dividends,  and  annual  proceeds  of  such  stocks, 
funds,  and  securities,  and  lay  out  and  invest  the  same  in 
like  manner  from  time  to  time,  so  that  the  same  rents, 
issues,  and  profits,  stocks,  funds,  and  securities,  interest, 
dividends,  and  annual  produce  might,  during  such  minority 
as  aforesaid,  be  accumulated.  And  the  testator  further  di* 
rected,  that,  during  the  suspense  of  any  contingent  re- 
mainder or  interest,  and  a  vacancy  of  a  person  beneficially 
entitled  in  poiBsession  under  the  trusts  of  his  said  will,  the 
trustees  should  pay  and  apply  the  rents,  issues,  and  profits  of 
his  said  devised  estate  to  and  for  the  benefit  of  the  person 
beneficially  entitled  for  the  time  being  under  his  will  to  a 
vested  interest  in  his  said  devised  real  estate,  but  without 
prejudice  to  the  interest  or  right  of  the  person  afterwards 
coming  into  existence.  And  the  testator  further  declared, 
that  the  trustees  should  stand  possessed  of  and  interested 
in  the  aforesaid  rents,  issues,  and  profits  so  to  be  accumu- 
lated and  invested  as  aforesaid,  and  the  stocks,  funds,  and 
securities,  interests,  dividends,  and  annual  proceeds,  and 
the  accumulations  thereof  respectively,  upon  trust,  at  the 
end  of  such  minority  as  aforesaid,  or  sooner,  if  his  said 
trustees  should  think  fit,  to  call  in  and  convert  the  same 
or  any  part  thereof  into  money,  and  thereby  to  pay  off  and 
discharge  any  mortgages,  debts,  or  incumbrandes  in  anywise 
affecting  his  said  devised  real  estate,  and  to  lay  out  so  much 
thereof  as  they  his  said  trustees  should  think  fit,  in  plant- 
ing, &c.,  and  invest  the  money  that  should  remain  after 
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UMwering  the  purposes  aforesaid^  or  as  his  said  trus-        1845. 
tees  should  think  fit,  in  the  purchase  of  freehold  estates  of    ^^^^^     ^ 
inheritance,  &c.,  to  be  settled  to  the  uses  of  the  will.    And  v* 

the  testator  appointed  the  trustees  named  in  the  will  to 
he  his  executors. 

The  testator  died  in  1835  without  leaving  issue,  but 
leafing  his  widow  and  sisters  named  in  the  will  surviving 
him.  His  sisters  Maurice  had  not  married  in  July,  1845^ 
when  the  present  bill  was  filed.  His  sister  Williames  died 
in  February,  1841,  leaving  Charles  Dedmus,  her  husband, 
and  Henrietta  Corbet  Williames  and  Maria  Ann  Williames, 
her  only  children,  surviving  her.  Charles  Decimus  Wil* 
liames  died  in  Aprils  1844. 

The  bill  was  filed  by  Henrietta  Corbet  Williames,  an 
infant,  under  the  age  of  twenty-one  years,  by  Ann  Susannah 
Maurice,  her  next  friend,  against  the  trustees  under  the 
will,  the  testator's  widow,  and  against  the  tenant  for  life 
in  remainder,  and  first  tenant  in  tail  under  the  will.    The 
bill  alleged,  that,  except  what  the  plaintiff  derived  from 
the  will  of  the  testator,  her  only  property  consisted  of  one 
moiety  of  an  annual  sum  of  j£290,  being  the  amount  of 
the  income  of  the  trust  funds  under  her  father's  and 
mother's  marriage  settlement;  and  that,  for  the  last  eight 
years,  in  consequence  of  the  insolvency  of  her  father,  she 
Iisd  been  maintained  and  educated  by  her  aunt  Maurice ; 
ihat  the  rents,  however,  of  the  testator's  estates,  were  suf- 
ficient to  pay  all  the  charges  and  incumbrances  upon 
them,  and  to  leave  a  considerable  surplus;  and  that,  in 
bet,  a  surplus  had  been  obtained  from  them,  and  invested. 
And  the  bill  prayed  a  declaration,  that,  under  the  trusts 
rftbe  will,  the  plaintiff  was  entitled,  as  from  the  death  of 
the  testator,  and  during  her  minority,  as  declared  by  the 
^  to  a  provision  for  her  maintenance  and  education  out 
tf  the  tents  and  profits  of  the  testator's  real  estates,  and 
for  consequential  relief. 
It  appeared  that  the  income  of  the  testator's  settled 
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1846.  estate  was  barely  sufficient  to  pay  the  £1000  jcuntore ; 
WiLLiAMw  ^^^  ^^  ^^"^^  proved  by  the  solicitor  for  the  trustees^  that^ 
2    ^'  after  payment  of  the  several  annuities^  the  interest  of 

mortgages^  (amounting  annually  to  £1606),  and  the  ex- 
penses of  management,  the  annual  surplus  of  die  rental  of 
the  estates  comprised  in  the  testator's  will,  including  his 
settled  estate,  was  £800 ;  and  that  upwards  of  £3000,  in 
respect  of  such  surplus,  had  been  invested  in  the  funds. 

Mr.  Wigram  and  Mr.  Lewin,  for  the  plainti£F,  referred  to 
Revel  V.  Watkinson  (a),  Fbyambe  v.  WiUoughby  (6),  and 
Stopford  V.  Lord  Canterbury  (c). 

Mr.  BuseeU  and  Mr.  Broughton^  for  the  defendants,  the 
trustees. 

Mr.  Pryor^  for  others  of  the  defendants. 

Mr.  Sin^Hnam  and  Mr.  Bichner,  for  others  of  the  de- 
fendants. 

The  Vicb-Chancellob. — I  have  considered  this  will 
with  attention,  and  certainly  without  any  indisposition  to 
find  myself  able  to  accede  to  the  construction  for  whieh 
the  plaintiff  contends.  The  testator  has  not  been  dead 
ten  years.  His  widow  is  living ;  and  there  are  (for  so  I 
understand)  mortgages  and  incumbrances  to  a  consider- 
able extent  affecting  the  devised  estates,  which  were  in 
existence  when  the  will  was  made,  and  still  exist  unsatis- 
fied. The  plaintiff's  present  claim,  therefore,  is  excluded  by 
the  language  used  in  the  third  page  of  the  will,  unless  ad* 
mitted  by  some  other  part  or  parts  of  the  instrument. 
The  language  in  page  8  is  thus :  "  And  upon  further 
trust,  during  the  life  of  my  said  wife,  that  they  my  said 

(a)  1  Yes.  t^D.  93.  (6)  2  S.  &  S.  165.  (e)  11  Sim.  82. 
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ifUBtwes  may  and  shall  apply  the  residue  of  such  rentsi        1845. 
issqesj  and  profits^  from  time  to  time  unapplied  for  the     y^u2iAumB 
purposes  aforesaid,  when  and  as  often  as  the  same  shall  v« 

amount  to  the  sum  of  £500^  and  upwards^  in  liquidation, 
as  fiur  as  it  will  go,  of  the  several  mortgages  and  incum- 
brances affecting  the  same  estates/'  I  have  been  unable 
to  persuade  myself  that  this  direction  was  intended  to 
be  Taried  or  affected  by  the  passage  ''  and,  during  such 
minority,  the  rents,  issues,  and  profits  of  my  said  real 
estates  shall  be  applied  in  manner  hereinafter  mentioned,'' 
or  by  any  other  part  of  the  will.  The  words  "  beneficially 
entitled  in  possession''  may  not  be  of  themselves  con- 
clusive. But  the  whole  tone  and  effect  of  the  clauses  or 
set  of  provisions  respecting  maintenance  and  education, 
and  the  case  of  minority  generally,  satisfy  me,  that  the 
rents,  issues,  and  profits  with  which  the  testator  there 
means  to  deal,  are  rents,  issues,  and  profits  that  the  minor 
for  the  time  being,  of  whom  he  is  treating,  would,  if  not  a 
minor,  be  entitled  to  receive  and  expend.  The  direction 
fixr  accumulation,  and  the  discretion  given,  within  cer- 
tain limits,  to  the  trustees,  as  to  the  disposal  of  the  accu- 
mulated fond,  seem  to  me  strongly  to  mark  the  intention; 
luur  does  the  provision  as  to  cases  to  which  the  testator 
ipplies  the  terms  "  suspense"  and  "  vacancy,"  appear  to 
me  to  make  any  difference.  I  cannot  read  it  as  meant  to 
interfere  with  the  direction  as  to  the  mortgages  and  in- 
combrances. 

The  plaintiff's  counsel  have  not  contended,  nor  could 
they,  tiiat  there  is  a  plain  intention  clearly  apparent  in 
ker  frvour  as  to  the  point  in  dispute.  Assuming,  though 
without  asserting,  that  there  is  not  a  plain  intention 
dearly  apparent  against  her,  but  that  there  is  some  obseu- 
rify  upon  the  instrument,  the  rule  "in  obscurii  quod 
miiiiaiiiiii  eii  iequi/*  applies,  in  my  judgment,  adversely  to 
ber  elaim«  The  question  has,  however,  been  not  unreason- 
sUy  raised;  and  I  think  that  the  costs  of  the  suit  may  be 
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properly  ordered  to  be  paid  by  the  trustees  out  of  the 
rentSj  after  keeping  down  the  annuities  and  the  interest  of 
incumbrances. 

Declare,  that,  under  the  circumstancefl  in  the  pleadings  mentioned,  the 
plaintiff  has  no  present  right  or  title  to  an  allowance  for  maintenance 
under  the  will  of  Athelstan  Corbet,  the  testator  in  the  pleadings  named. 
Refer  it  to  the  taxing  master  to  tax  all  parties  their  costs  as  between 
solicitor  and  client;  and,  by  consent,  let  the  same,  when  taxed^  be  paid  and 
retained  by  the  defendants,  the  trustees,  out  of  the  accumulated  fund  in 
their  hands.    Bill  not  to  be  dismissed.    Liberty  to  apply. 


June  23rd. 

Upon  the  con- 
stmctioQ  of  a 
will— fieM, 
that  the  woord 
"  legacies"  did 
not  indode 
annuities. 


Cornfield  v,  Wyndham. 

The  will  of  George  Wright,  dated  the  17th  March, 
1794,  and  duly  executed,  so  as  to  pass  real  estates,  was 
partly  as  follows : — "  I  direct  my  funeral  expenses,  and  the 
charges  of  proving  this  my  will,  and  all  debts  owing  by 
me  at  the  time  of  my  decease,  and  all  legacies  which  I 
give  by  this  my  will,  or  shall  give  by  any  codicil  or  codi- 
cils thereto,  or  by  any  writing  or  writings  signed  by  me, 
or  in  my  handwriting,  and  whether  witnessed  or  not,  shaU, 
unless  I  expressly  direct  the  contrary,  be  paid  immediately 
upon  or  after  my  decease,  out  of  my  personal  estate ;  but, 
if  that  shall  be  insufficient  to  answer  the  same,  I  charge 
my  real  estate  with  the  deficiency.  I  give  and  bequeath 
unto  my  dear  wife,  Anne  Wright,  the  sum  of  £1000,  to  be 
paid  to  her  by  my  executors  hereafter  named,  within  one 
month  after  my  decease.'^  The  testator  then  bequeathed 
certain  specific  articles  of  personal  estate.  He  then  de- 
vised all  his  real  estates  to  the  use  of  his  daughter,  Anne 
Wright,  for  life,  with  divers  remainders  over,  and  with  an 
ultimate  limitation  to  the  use  of  George  Wyndham  and 
his  heirs.     He  then  bequeathed  as  follows : — "  I  give  and 
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bequeath  to  each  of  my  servants^  who  shall  have  lived  with        1845. 
me  ten  yean,  or  upwards,  at  the  time  of  my  decease,  an     cornfibld 
annuity  of  £20,  clear  of  all  deductions  for  present  or    _    ^' 
fatnre  taxes,  or  any  other  matter,  cause,  or  thing  whatso* 
erer,  to  be  paid  to  them  respectively  during  their  respect- 
ive natural  lives,  by  four  equal  quarterly  payments,  and  I 
charge  my  real  estates  with  the  same  respectively;  and  to 
each  of  my  other  servants,  living  with  me  at  my  decease, 
I  give  one  year's  wages/'    The  testator  then  appointed 
John  Crawley  and  Samuel  Crawley  his  executors,  and 
gave  them  £500  each  for  the  trouble  they  might  have  in 
the  execution  of  the  trusts. 

The  testator  made  two  codicils  to  his  will,  the  first  of 
which  was  immaterial  to  the  present  question ;  the  second 
was  as  follows : — "  To  John  Crawley  and  Samuel  Craw- 
ley, my  executors,  I  direct  the  under-written  annuities, 
by  me  granted  to  the  names  inclosed,  may  be  paid  half- 
yearly  out  of  my  personal,  or  from  the  income  of  my 
estates, — (George  Cornfield,  £30;  Jane  Smith,  £50;  &c. 
[Here  followed  several  other  names  and  sums.]  All  the 
above  annuities  I  leave  to  be  paid  as  above  directed.'^ 

The  last-mentioned  codicil  was  in  the  handwriting  of 
the  testator,  and  unattested.  It  was  written  on  a  piece  of 
ptper  inclosed  in  the  will. 

The  bill  was  filed  by  George  Cornfield,  on  behalf  of 
bimself  and  the  other  annuitants  named  in  the  codicil, 
igainst  the  infiint  co-heiresses  of  George  Wyndham,  al- 
kging,  that,  for  many  years  after  the  death  of  the  testator, 
the  annuities  had  been  regularly  paid  by  the  owner  for 
the  time  being  of  the  devised  estates,  but  that  such  pay- 
ment had  been  discontinued  upon  the  accession  of  the 
deCendants  to  the  property.  The  bill  prayed  a  declaration, 
that  the  real  estates  of  the  testator  were  charged  by  his 
win  with  the  payment  of  the  several  annuities  given  by 
the  second  codicil,  and  for  an  account  and  payment  of 
what  was  due  in  respect  of  them. 


186  CAtm  IN  CBANOBEY. 

1845.  To  this  bill  the  defendants  demnrred. 


Wtmdham. 


CoKinrixLP 

.!!l  ..  ^^'  HodgiM,  (with  him  Mr.  J.  Bailjf),  for  the  demurrer^ 
said,  that;  unless  there  was  a  general  charge  by  the  wiU  of 
all  legaoiesi  including  annuities^  on  the  real  estate^  the 
demurrer  must  be  allowed.  A  charge  by  the  codicil  would 
be  inoperative.  There  was  not^  howeveri  a  general  charge 
by  the  will ;  for^  first,  the  testator  did  not  charge  all  his 
legacies  on  the  real  estate^  but  only  those  as  to  which  he 
should  not  direct  the  contrary ;  and^  secondly^  it  was  dear^ 
from  the  direction  for  immediate  payment,  that  the  word 
^'  legacies ''  in  the  will  did  not  include  annuities :  Ship* 
perdion  v.  Tower  {a).  Supposing,  however,  that  it  did,  this 
was  not  the  case  of  a  charge,  by  a  will  duly  executed 
according  to  the  statute,  of  legacies  enumerated  in  an 
unattested  codicil,  but  the  case  of  a  reservation  in  a  will 
of  a  power  to  charge  by  an  unattached  instrument ;  and 
such  a  reservation  was  not  valid:  Mose  v.  Ctmynghame  (6). 

Mr.  Swaniton  and  Mr.  W.  R.  ElUs,  for  the  bill.— The 
will  shews  an  intention  in  the  testator  to  charge  the  real 
estate  with  whatever  he  meant  by  the  word  "  legacies/' 
Thenj  is  it  possible  that  he  should  intend  otherwise  than 
that  annuities,  which  are  legacies,  should  be  a  charge  on 
the  real  estate  ?  If  annuities  are  comprised,  according  to 
the  general  rule,  within  the  word  "  legacies,'^  the  case  is 
at  an  end.  In  Sibley  v.  Perry  (c).  Lord  Ekhn  stated  the 
rule  to  be,  that  an  annuitant  will  &11  under  the  general 
character  of  legatee,  unless  there  is  something  to  shew 
that  the  testator  himself  distinguished  between  them. 
The  case  of  iSic^  y.Noih  (<f)  is  in  point.  [The  Fice-CSkm- 
eelhr. — ^There,  it  seems  to  have  been  assumed  on  all  hands 
that  the  word  "  legacies ''  included  annuities.]     It  is  sub- 


(«)  1  Y.  &  C.  C,  C.  441.  (e)  7  Vm.  534. 

(b)  12  Ve8.  29.  (d)  3  Keen,  20. 
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nutted  that  the  word  mnat  have  that  effect,  unless  a  con-        1845. 
trarj  intention  can  be  shewn  from  the  context :  Duke  qf    cobk rii  "d 
BoUoH  Y.  Williams  (a).    In  the  present  casCi  no  grounds  *• 

hare  been  shewn  on  the  other  side  for  inferring  a  contrary  ^™""^•'• 
intention.  The  express  charge  of  the  servants'  annuities 
on  the  real  estate,  though  superfluous,  seems  to  confirm 
what  appears  to  be  the  testator's  general  intention.  [The 
Vice^CAancellor. — If  expressions  in  a  testator's  will  may 
be  read  in  two  senses,  one  superfluous,  the  other  not,  is 
not  the  sense  which  is  not  superfluous  to  be  generally 
preferred?]  This  will  abounds  with  superfluous  words. 
WMi  respect  to  the  second  codicil,  it  is  submitted,  that  it 
is  not  a  charge,  but  merely  mentions  the  annuities  that 
are  charged  by  the  will* 

The  Yicb-Chancellob. — ^The  question  is,  whether,  upon 
this  win,  the  word  ''  legacies'^  is  to  be  read  as  including 
annuities. 

''  Legacies"  is  a  word  under  which  annuities  bequeathed 
may,  without  impropriety,  be  comprised.    It  has,  fami- 
lisriy  and  colloquially,  a  more  restricted  meaning.  It  may 
leceiTe,  according  to  circumstances,  either  the  more  general 
or  more  restricted  sense.  How  this  case  would  have  stood,  if 
there  had  been  nothing  in  the  wiU  explanatory  of  the  sense 
m  which  the  testator  meant  to  use  the  word,  it  is  unne- 
oeisary  to  say.    In  my  judgment,  the  language  of  the  will 
ihewB  that  he  used  it  in  a  sense  not  including  annuities. 
The  words  ''  paid  immediately  upon  or  after  my  decease,'^ 
the  specific  charge  of  the  annuities  given  to  the  servants 
rsym  die  real  estate,  the  mode  of  payment  which  the 
testator  there  prescribes,  and  the  omission  of  any  repeti- 
tion of  a  charge  upon  the  real  estate  as  to  the  mere  pecu- 


(s)  4  Bro.  C.  C.  361,  876,  3S5,  cited;  2  Ves.  J.,  216,  cited. 
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1845.  niary  legacies^  satisfy  me  of  the  constraction ;  nor^  if  the 

CoBNrisLD  ^^^^  codicil  had  been  stated  in  the  bill^  would  my  opinion 

»•  have  been  different. 
^''''""^*'*  Demurrer  aUowed. 


June  I2th.  BaUER  V.  MiTFORD. 

Upon  what        X  HE  bill  was  filed  by  the  plaintiff,  as  claiming  to  be  sole 
Muter  may      i^^xt  of  kin  of  G.  F.  Kohlcr^  who  had  died  intestate^  pray* 
^^^^f^""  ing  distribution  of  the  intestate's  personal  estate, 
grantiiigacom-      By  the  decree  made  at  the  hearing,  it  was  referred  to 

mianon  to  eza- 

mine  witneaaea  the  Master  to  inquire  who  were  the  intestate's  next  of  kin. 

*  "^  '  Under  the  decree,  claims  were  made  before  the  Master 

on  the  part  of  certain  persons  named  Kohler  and  Schmidt^ 
who  were  resident  in  Germany^  and  were  not  parties  to  the 
cause;  and  an  application  was  made  to  the  Master^  on  their 
behalf,  for  a  commission  for  the  examination  of  witnesses 
abroad.  To  this  application  the  Master  acceded ;  and,  there 
beiug  already  in  his  office  seyeral  affidavits  relating  to  the 
pedigree  of  the  intestate,  from  which,  in  his  judgment,  the 
application  for  a  commission  appeared  to  be  well  founded, 
he  granted  a  certificate  of  the  propriety  of  the  proposed 
commission,  without  putting  the  applicants  to  file  an  affi* 
davit  in  support  of  their  application. 

Upon  this  certificate,  an  order  of  course  for  a  commis- 
sion to  be  executed  in  Germany  was  made  at  the  Rolls, 
on  the  petition  of  the  Kohlers  and  Schmidt. 

Mr.  Lee  and  Mr.  Heaihfield,  for  the  plaintiff,  now  moved 
that  the  certificate  might  be  set  aside,  and  proceedings 
under  the  commission  might  be  stayed ;  contending,  first, 
that  the  51st  of  the  Orders  of  April,  1828,  under  which  the 
Master  issued  his  certificate  for  a  commission,  did  not  apply 
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to  tlie  case  of  a  commission  to  examine  witnesses  abroad;  1846. 
Smg  of  Spain  y.  Mendizabal  {a),  Coote  v.  Coote  {b) ;  at  all 
e?ents,  the  practice  until  recently  was  unsettled :  Bamford 
T.Bamford{c) :  next^  that  the  Master  ought  to  have  pro- 
ceeded upon  an  affidavit  that  the  parties  interested  belieyed 
their  claim  to  be  well  founded^  and  ought  to  have  stated 
in  his  certificate  on  what  affidavit  he  had  proceeded;  and^ 
lastly^  that  an  order  for  a  commission  to  examine  witnesses 
in  Germany  was  too  general :  Mendizabal  v.  Machado  {d), 
Memertzhagen  v.  Davies  (e). 

Mr.  ffray  appeared  for  the  Attorney-General. 

The  Yice-Chancellob. — I  am  satisfied  that  it  is  with- 
in the  proper  functions  of  the  Master^  in  executing  an 
inquiry  as  to  a  matter  of  fact  in  his  office^  to  grant  a  cer- 
tificate for  a  commission  to  examine  witnesses  abro  ad.     I 
im  equally  satisfied  that  the  Master  ought  not  to  grant 
inch  a  certificate  as  a  matter  of  coiurse^  or  without  some 
ground  laid  before  him  which  ought  to  be  deemed  sufficient^ 
according  to  the  course  of  the  Court  and  the  nature  of  the 
nibject.    I  am  of  opinion  that  the  Master^  in  this  case^  has 
panted  the  certificate  upon  sufficient  grounds  laid  before 
lim,  according  to  the  course  of  the  Court  and  the  nature  of 
&e  subject.    And^  therefore^  let  that  part  of  the  notice  of 
motion  which  seeks  that  the  Master's  certificate  be  set  aside 
be  refused.    The  notice  of  motion^  however^   asks  other 
things,  and  I  am  of  opinion  that,  in  this  case,  (if  not  in  all 
cases),  it  is  reasonable  that  the  Court  should  be  informed 
tt  what  place  or  places  it  is  proposed  that  the  commission 
ihonld  be  executed.    That  information  not  being  given 


(a)  5  Sim.  596.  {d)  2  Russ.  540. 

{h)  1  Bro.  C.  C.448.  (e)  Cor.  V.  C.  E. 

(c)  2  Hare,  642. 
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1845.  BM^  9tBd  the  party  who  ought  to  give  it  not  being  here,  let 
ftirther  proceedings  under  the  certificate  be  stayed  until 
further  order,  with  liberty  to  apply ;  and  let  the  rest  of  the 
motion  stand  oyer. 


junesth.  Malins  v.  Price. 

inani^jimc-  xHE  bill  prayed  an  injunction  to  restrain  the  defend- 

^t^'iS^es  ^*8  from  working  a  mine. 

whi(^  had  been  Qn  the  motiou,  before  answer,  for  the  injunction,  the 

directed  on  the  . 

motion  for  the  Court,  after  hearing  the  affidavits  of  the  defendants  in  op- 
having  bMn  position  to  the  motion,  directed  several  issues,  which  were 
!^'foomd  for  ^^ft^rwards  tried,  and  upon  most  of  which  the  plaintiff  ob- 
the  plaintiff,  he  tained  a  verdict. 

moved,  before 

answer,  for  The  defendants  afterwards  moved  for  a  new  trial,  but 

PWtSe*^'   the  motion  was  refused. 

isroes.   The  j^  year  having  elapsed  since  the  bill  was  filed,  and  no 

motion  was  .r  o         r  ' 

refused,  as  answer  having  been  put  in,  and  none  being  required  by  the 
sistent^  frith'the  plaintiff,  a  motion  was  now  made  on  his  behalf  for  payment 
Court?* '^*''    of  the  costs  of  the  issues  which  had  been  found  in  his 

favour. 

Mr.  Kenyon  Parker ,  Mr.  Russell,  and  Mr.  J,  H.  PdlfMr, 
in  support  of  the  motion,  insisted  that  the  costs  of  the 
issues  could  not  be  considered  merely  as  costs  in  the  cause. 
The  issues  were  separate  proceedings,  arising  in  conse- 
quence of  denials  made  by  the  defendants  on  the  motion 
for  the  injunction;  and,  although  there  was  no  direct 
authority  on  the  point,  it  was  clear  that  payment  of  the 
costs  of  such  issues  might  be  directed  on  an  interlocutory 
application  before  answer :   Lambert  v.  Fisher  (a),  Gomr 

(a)  7  Sim.  525  ;  see  527. 
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ptrtM  T.  Amdell  (a).    But^  even  consideriiig  these  eoets  1845. 

as  costs  in  the  cause^  here  the  whole  relief  prayed  was  an  "malinT 

injunction ;  and  the  cause  was  substantially  heard  on  the  «. 
motion  for  the  iignnotion :  MiUmgtan  y.  Fow  {b). 

The  Viee-Chancelhr  asked  Mr.  Tempk,  who  appeared 
for  the  defendants^  whether  his  clients  wished  and  in- 
tended to  put  in  an  answer  ? 

Mr.  Temple  replied  that  they  did. 

The  Vice-chancellor  said^  that,  unless  affirmative  evi- 
dence could  be  produced  shewing  it  to  be  the  practice  of 
the  Court  to  grant  the  costs  of  issues  upon  an  interlocu- 
tory motion  in  a  case  of  this  nature,  he  was  of  opinion  that 
he  ought  not  to  accede  to  the  application.  His  Honor, 
however,  directed  that  the  present  motion  should  stand 
over  until  an  inquiry  should  have  been  made  into  the 
practice. 

On  a  subsequent  day  the  application  was  repeated,  and,     June  I2ih. 
in  support  of  it,  the  cases  of  Jones  v.  The  Great  Western 
Bmboety  Catnpany{c)  and  Anon,  (d)  were  cited;  but  no  evi- 
dence was  adduced  as  to  the  practice. 

The  defendants'  counsel  still  objected  to  the  costs  of  the 
issues  being  now  disposed  of,  and  repeated  the  statement 
as  to  the  intention  of  his  clients  to  put  in  an  answer.  He 
alio  asked  for  the  costs  of  this  motion. 

The  Vice-chancellor. — ^The  defendants  have  a  right 
to  answer  the  bilL     Without,  however,  intending  any 


(a)  4  Mjl.  &  Cr.  449.  (c)  On  this  point,  not  reported. 

[h)  3  MyU  &  Cr.  338.  {d)  2  P.  W.  68. 
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1845.       censure^  I  am  surprised  at  their  desire  to  answer  the  bill 
after  what  has  occurred. 

Though  probably  there  is  no  objection  in  substance  to 
disposing  of  the  costs  of  the  issues  now^  yet  the  course  of 
practice  appears  to  be  against  it.  Viewing  the  matter  as 
I  do^  I  shall  direct  the  question  as  to  the  costs  of  the  issues 
and  the  costs  of  this  motion  to  stand  over  to  the  hearing 
or  until  further  order. 


Jun€2Srd.  Macgregor  V,  Macgregor. 

Upon  the  «>n-  AlEXANDER  MACGREGOR,  being  seised  in  fee  of 

•traction  of  a  .  ^  o 

will— Ae/J,that  Considerable  real  estates,  and  possessed  of  leasehold  estates 
ofp^nai  "  ^^^  other  personal  property,  by  his  will,  dated  3rd  of  De- 
OTi?>crS*tSe^  cember,  1817,  after  directing  payment  of  his  debts 
traits  declared    and  making  certain  specific  bequests,  bequeathed  to  his 

of  the  original 

ghares.  executors  and  trustees  thereinafter  named  £10,000  ster- 

queathed  one '  ^^^S>  upou  trust  to  iuYcst  the  Same  as  therein  mentioned, 
moiety  of  hifl     ^jj^  p^^y  ^]jg  interest,  dividends,  and    annual   proceeds 

reaidaary  per-  ... 

sonal  estate  to  thereof  to  his  wife  for  life,  and,  after  her  decease,  upon  trust 
trust  to  pay  to  stand  possessed  of  the  capital  as  part  of  the  residue  of 
dividcndT'  ^^  ^"  personal  estate  thereinafter  disposed  of,  and  to  apply 
equaiiyaxnongst  the  same  agreeably  to  the  trusts  thereinafter  declared 

Budi  of  his  . 

diiidrenas        concerning  the  residue  of  his  estate  and  effects.     And,  as 

shonld  be  Ut-      .-  j  *        ±.1,  -j  j  -ji*-!.- 

ing  at  a  certain  to,  for,  and  concerning  the  residue  and  remainder  of  his 
8:ru;^"[«.a,  estate  and  effects,  as  well  real  as  personal,  the  testator  gaTC, 

after  the  death 

of  any  of  them,  upon  trust  to  stand  possessed  of  a  proportionate  share  of  the  fund  for  the  use 
of  the  issue  of  the  child  or  children  so  dying,  absolutely.  '*  But,  in  case  of  such  child  or  child- 
ren dying  without  leaving  issue,  then  upon  trust  to  stand  possessed  of  the  proportionate  share 
of  the  child  so  dying,  in  trust  for,  and  equally  to  be  divided  between  and  amongst,  my  other 
children  then  living,  and  the  Unte  o/iueh  of  them  at  may  then  be  dead,  such  issue  neverthe- 
less only  taking  the  share  their,  his,  or  her  parent  would  have  taken  if  living.''  H.,  one  of  the 
children  of  the  testator,  who  was  living  at  the  period  of  distribution,  died,  leaving  issue  a 
daughter,  who  died  without  issue.  Afterwards,  W.  and  A.,  two  other  of  the  testator's  cfaildroi, 
died  without  issue  :—^e/(f,  that  the  daughter  of  H.  took  no  interest  in  the  shares  of  W. 
and  A. 


CASES    IN    CHANCBKT.  195 

devised^  and  bequeathed  the  same  unto  his  said  wife  and         1845. 
certain  other  persons  named  in  the  will,  their  heirs,  exe-    macoeboor 
caters,  administrators,  and  assigns,  upon  trust,  immediately  v- 

after  his  decease,  to  collect  his  debts  and  wind  up  his  con- 
cerns in  trade,  and  then  to  invest  all  his  personal  property 
in  the  funds,  and  to  receive  and  invest  the  dividends  for  the 
purpose  of  accumulation,   until  his  youngest  child  then 
surviving  should  attain  the  age  of  twenty-one  years  ;  and 
from  and  immediately  after  such  youngest  child  attaining 
that  age,  upon  trust  to  sell  and  dispose  of  all  his  messuages, 
lands,  and  premises,  of  whatever  tenure,  in  such  way  as  to 
them  should  seem  meet :  and  upon  further  trust,  from  and 
immediately  after  such  youngest  child  attaining  twenty- 
one  years,  to  pay  and  apply  one  moiety  or  equal  half  part 
of  the  monies  arising  from  such  sale,  and  of  the  stocks  and 
fonds  on  which  the  other  part  of  his  estate  and  effects  were 
directed  to  be  placed,  together  with  one  moiety  of  the  said 
accumulations,  and  one  moiety  of  the  rents,  dividends,  and 
proceeds  thereof,  unto  and  equally  between  and  amongst 
all  his   children   who   should    be   living  when  the  said 
youngest  child  should  attain  twenty-one  years  of  age,  and 
to  the  issue  of  such  of  them  as  might  be  then  dead,  and 
to  iheir  executors,  administrators,  and  assigns  for  ever ; 
inch  issue,  nevertheless,  only  taking  the  share  which  their, 
his,  or  her  parent  or  parents  would  have  taken  if  living : 
and  if  there  should  be  but  one  such  child,  then  in  trust  for 
ndi  only  child  absolutely.     Then  followed  a  proviso,  that 
the  shares  in  such  moiety  of  such  of  the  testator's  children 
II  should  be  daughters  should   be  settled  so  that  each 
imghter's  share  should  belong  to  her  for  her  life,  and  for 
the  use  of  her  children  absolutely  on  her  death ;  and  in 
the  event  of  her  dying  without  leaving  children,  then  for 
the  use  of  her  surviving  brothers  and  sisters  absolutely  and 
their  issue  in  case  any  of  them  died  in  the  lifetime  of  such 
dnf^ter  leaving  issue,  such  issue,  nevertheless,  only  taking 
the  share  their,  his,  or  her  father  or  mother  would  have 
▼OL.  II.  o  c.  c.  c. 
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1845.        taken  if  living.     The  testator  then  proceeded  thus : — "  And 
Macgmboor    ^P^^  further  trusty  from  and  immediately  after  such  young- 
V*  est  child  attaining  twenty-one  years^  to  invest  the  other 

moiety  or  equal  half  part  of  the  money  arising  from  such  sale 
or  sales  of  my  estate  and  effects  in  the  parliamentary  stocks 
or  public  funds  of  this  country ;  and  upon  trust  to  stand 
possessed  thereof,  and  also  of  the  money,  stocks,  funds, 
and  securities,  and  other  my  estate  and  effects  which  shall 
remain  after  the  aforesaid  division,  (and  also  of  the  said 
sum  of  £10,000  after  the  decease  of  my  said  wife),  in  trust 
to  pay  the  interest,  dividends,  and  annual  proceeds  thereof, 
share  and  share  alike,  unto  and  equally  between  and 
amongst  all  my  children  who  shall  be  living  when  my  said 
youngest  child  shall  attain  twenty-one  years,  for  and 
during  their  several  and  respective  natural  lives;  and 
from  time  to  time,  from  and  after  the  death  of  any  of  them 
the  said  children,  then  upon  trust  to  stand  possessed  of 
an  even  and  equal  portion  of  the  said  stocks,  funds,  se- 
curities, and  money,  proportionate  to  the  number  of  my 
children  then  living,  for  the  use  of  the  issue  of  such  child 
or  children  so  dying,  absolutely  for  ever ;  but  in  case  of 
such  child  or  children  dying  without  leaving  issue,  then 
upon  trust  to  stand  possessed  of  the  proportionate  share 
of  the  child  so  dying,  in  trust  for  and  equally  to  be  divided 
between  and  among  my  other  children  then  living,  and  the 
issue  of  such  of  them  as  may  be  then  dead,  such  issue,  never- 
theless, only  taking  the  share  their,  his,  or  her  parent 
would  have  taken,  if  living.  And  in  case  none  of  my 
children  shall  leave  any  issue,  then  I  direct,  that  the  share, 
as  well  original  as  accruing,  of  my  last  surviving  child, 
shall,  in  the  event  of  his  or  her  dying  without  issue  living 
at  his  or  her  death,  go  to  his  or  her  executors  or  admi- 
nistrators according  to  his  or  her  will,  or  in  the  usual 
course  (in  case  of  no  will)  according  to  the  Statute  of 
Distributions.^'  And  the  testator  appointed  the  trustees 
named  in  his  will  to  be  his  executors. 


Macorrgor. 
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l%e  testator  made  a  codicil  as  follows  : —  1845. 

"  Whereas  I  have  by  my  will  directed  that  the  shares    _  _     '     ' 

'*        ''  ^  ^  Macgregor 

of  such  of  my  children  as  shall  be  daughters  in  a  moiety  ^^  y^ 
of  my  property  shall  be  settled  on  them  for  their  respect- 
iye  fives,  and  afterwards  as  in  my  will  is  expressed ;  and 
I  have  also  given  my  daughters  a  proportionate  share  in  the 
other  moiety  of  my  property  for  their  lives,  and  afterwards 
have  devised  the  same  as  is  mentioned  in  my  will.  Now, 
I  do  hereby  direct  that  the  shares  which  in  my  will  are 
given  to  my  daughters  shall  pass  to  each  of  them  for  her 
respective  natural  life,  for  her  own  sole  and  separate  use, 
without  being  subject  to  the  debts  or  control  of  any 
husband,  and  that  after  her  decease  the  same  shall  go  to  her 
diildren  as  directed  in  my  will ;  and  in  all  other  respects 
I  confirm  my  said  will." 

The  testator  died  in  December,  1828,  leaving  his  wife, 
and  six  children,  namely,  Alexander,  James,  William, 
Walter,  Elizabeth,  and  Helen,  surviving  him.  Helen,  the 
youngest  of  the  children,  attained  her  age  of  twenty-one 
on  the  7th  of  September,  1840,  having  in  1839  married 
James  Thomson.  She  died  on  the  11th  of  February, 
1841,  leaving  one  child  only,  Helen  M.  Thomson,  who  died 
on  the  28rd  of  February,  1841 ,  and  of  whose  effects  letters 
of  administration  were  granted  to  James  Thomson. 

William,  the  testator's  third  son,  died  on  the  7th  of 
January,  1842;  Alexander,  the  eldest  son,  died  on  the 

SOfh  of  April,  1842.    Neither  of  them  had  been  married. 
The  other  three  children  were  married,  and  were  parties 

to  this  suit.     James  had  several  children,  all  daughters, 

wIk)  were  plaintiff's ;  Elizabeth,  the  wife  of  Thomas  Cooke, 

had  issue  two  sons,  defendants ;  Walter  had  no  issue. 
The  case  now  came  on  for  hearing  for  further  directions : 

tad  the  nature  of  the  questions  discussed,  relating  to  the 

btUmentioned  moiety  of  the  testator's  residuary  estate, 

^  be  seen  from  the  arguments  of  counsel. 

o2 
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1845.  Mr.  Wigram  and  Mr.  RoU^  for  the  plaintiffs^  contended^ 

Macorboor    ^"^»  *^*^*  ^^*^*  P*^  ^^  William's  share  which,  upon  his 
,,     V-  death  without  leaving  issue,  accrued  to  Alexander,  did  not, 

MaCORBOOR.  ,,1^.1  1.  .  -I  J 

upon  Alexanders  death  without  leaving  issue,  descend  to 
his  personal  representative,  but  went  according  to  the 
trusts  declared  by  the  will  as  to  the  original  shares :  Eyre 
V.  Marsden  (a).  That  the  testator  intended  this  to  be  the 
case  appeared  from  the  last  clause  of  the  will,  by  which, 
upon  the  death  of  the  last  surviving  child,  and  failure 
of  issue  of  all  the  children,  the  original  as  well  as  the  ac- 
cruing share  of  the  surviving  child  was  directed  to  go  to 
that  child's  executors.  Secondly,  that  Helen  M.  Thomson, 
the  daughter  of  Helen  Thomson,  took  no  interest  in  the 
share  either  of  William  or  Alexander,  she  having  died  be- 
fore either  of  them.  That  it  was  clearly  the  intention  of 
the  testator  that  the  issue  of  a  deceased  child  should  not, 
in  regard  to  accruing  shares,  stand  in  a  different  position 
from  that  in  which  the  deceased  child  had  stood ;  conse- 
quently, that  the  issue  could  take  no  interest  in  an  accru- 
ing share,  unless  living  at  the  time  the  share  accrued ;  and 
that  the  omission  in  the  will  of  the  words  "  then  living,'' 
in  regard  to  the  issue,  was  not  a  circumstance  of  sufficient 
weight  to  be  allowed  to  control  the  general  intention  of  the 
testator.  Upon  the  second  point  they  cited  Crowdery. 
Stone  (*). 

Mr.  James  Parker,  for  the  defendant  Mrs.  Cooke  and 
others,  upon  the  first  point. — Each  party  took  absolutely 
what  went  over  on  William's  death;  the  accruing  shares 
are  not  impressed  with  the  trust  for  life.  There  is  no 
doubt  that  cross  executory  limitations  may  be  implied 
where  the  insertion  of  them  carries  on  the  general  plan  of 
the  will ;  Mackell  v.  Winter  (c) ;  but  the  circumstances  do 

(a)  2  Keen,  564 ;  4  Myl.  &  Cr.  (6)  3  Russ.  217. 

231.  (c)  3  Ve8.53G. 
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not  exist  in  this  will  from  which  such  an  implication  can        1845. 
arise.     Where  there  is  a  gift  of  an  entire  thing  among  a    macorkgor 
dass.  and  when  the  class  is  exhausted,  a  gift  over  of  the   ,.     f* 

.  .  Macorbgor. 

same  entire  things  you  may  probably  imply  a  cross  limita- 
tion. But  here  the  gift  over^  on  the  death  of  the  last  sur- 
viving child^  without  issue,  is  not  of  the  same  entire  thing. 
The  words  are,  "  the  share,  as  well  original  as  accruing.^' 
Do  those  words  mean  the  entire  property  ?  If  the  testa- 
tor had  meant  that  the  whole  should,  in  that  event,  go  to 
the  executors,  administrators,  and  assigns  of  the  last  sur- 
viving child  he  would  have  said  so ;  but  he  has  not  said  so. 
Yet  it  is  only  on  the  assumption  that  the  gift  over  is  of 
the  whole  property,  that  the  argument  in  favour  of  cross 
limitations  can  be  supported.  Each  party  takes  the  ac- 
cming  shares  absolutely,  and  there  is  no  difference  in 
that  respect  between  daughters  and  sons:  nor  are  the 
rights  of  the  daughters,  as  to  this  point,  affected  by  the 
codicil. 

Mr.  Russell,  (with  him  Mr.  J.  T.  Humphry),  for  the  de- 
fendant  James  Thomson,  upon  the  second  point. — In 
Crowder  v.  Stone,  the  question  was  not  as  to  the  rights  of 
the  issue,  but  whether  a  vested  interest  was  devested  by 
events  which  subsequently  happened.     That  case  is  inap- 
plicable to  the  present.     In  the  present  case,  in  order  to 
entble  the  children  to  take  accruing  shares,  they  must  be 
firing  when  the  shares  accrue.     The  reason  is,  that  they 
take  a  life  interest.     That,  however,  does  not  apply  to  the 
i«ae ;  and,  consequently,  they  take  absolutely.     It  is,  in 
truth,  a  gift  to  A.  for  life,  and  if  A.  die  without  leaving 
iirae,  then  to  B.,  if  living;  but  if  B.  be  then  dead,  then  to 
Iu8  children.     If  Helen  had  been  living  at  the  death  of 
WilUsm  and  Alexander,  she  would  have  taken :  as  she  is 
dead,  her  issue  takes.    There  is  no  ground  for  saying  that 
tbe  accrued  shares,  any  more  than  the  original,  are  to  be 
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1845.         contingent  as  to  the  issue  upon  their  surviving  at  a  par- 
ticular time. 


Macorboor 
Macgbeqor. 


Mr.  Roundell  Palmer,  for  the  personal  representatives  of 
William  and  Alexander  Macgregor. — Firsts  the  accruing 
shares  vested  absolutely  in  the  takers,  and  do'not  go  over 
again  on  any  event.  It  clearly  cannot  be  held  that  the 
accruing  shares  went  over  merely  because  the  original 
would  do  so  in  the  event  of  a  death  without  issue.  The 
testator  has  himself  said,  that,  in  a  certain  event,  the  ac- 
cruing as  well  as  original  share  shall  go  over.  That  shews 
that,  in  other  events,  his  intention  was  different.  The 
words  "proportionate  share,"  which  occur  in  the  preceding 
clause,  are  not  equivalent  to  the  words  ''  share,  as  well 
original  as  accruing.'^ 

Secondly,  it  is  clear  that  the  children  are  not  to  take 
the  accrued  shares,  unless  they  shall  be  living  when  the 
accruer  arises.  Their  issue  take  by  substitution  in  the 
place  of  the  parent.  It  follows  that  the  issue  are  to  be 
living  when,  and  when  alone,  the  failure  of  the  parent 
causes  the  substitution  to  take  effect. 

Mr.  Prior,  for  one  of  the  trustees. 
Mr.  Wigram,  in  reply. 

The  Vice-chancellor. — I  think  that  the  codicil  does 
not  affect  any  question  which  has  been  argued.  The  only 
effect  is,  to  give  to  the  daughters,  for  their  separate  use, 
those  life  interests,  whatever  they  were,  which  were  given 
to  them  by  the  will. 

The  next  question  is  as  to  the  meaning  of  this  clause : — 
''  And  in  case  none  of  my  children  shall  leave  any  issue, 
then  I  direct,  that  the  share,  as  well  original  as  accruing, 
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of  my  last  surviving  child^  shall^  in  the  event  of  Lis  or  her         Ig45. 
dying  without  issue  living  at  his  or  her  death,  go  to  his    m7"^J^7^ 
or  her  executors  or  administrators  according  to  his  or  her  ^' 

Macorboor. 

will,  or  in  the  usual  coarse  (in  case  of  no  will)  according  to 
the  Statute  of  Distributions/'  One  arguable  construction 
of  this  clause  is,  that  the  words  ''  in  case  none  of  my 
children  shall  leave  any  issue  *'  mean,  '^  in  case  none  of 
my  children  shall  leave  any  issue  living  at  the  time  when 
my  last  surviving  child  shall  die/'  The  words  are  pro- 
bably not  unsusceptible  of  that  construction,  were  it  not 
forbidden  by  the  context;  but  such  a  construction  would 
be  productive  of  so  much  inconvenience,  and  occasion  so 
much  difficulty,  that  it  is,  I  think,  a  safer  and  a  more  right 
construction,  to  give  the  words  '^  in  case  none  of  my  chil- 
dren shall  leave  any  issue  ''  a  literal  and  ordinary  inter- 
pretation. According  to  a  literal  and  ordinary  interpre- 
tation of  them,  the  event  on  which  this  bequest  was  to 
tske  place  has  never  happened,  and  never  can  happen, 
because  one  of  the  children  has  died  leaving  issue.  Upon 
the  whole  will,  I  think  that  to  be  the  correct  interpreta- 
tion of  these  words. 

As  to  the  construction  of  the  words  *'  But  m  case  of 
such  child  or  children  dying  without  leaving  issue,  then 
upon  trust  to  stand  possessed  of  the  proportionate  share 
of  the  child  so  dying,  in  trust  for  and  equally  to  be  di- 
rided  between  and  among  my  other  children  then  living, 
and  the  issue  of  such  of  them  as  may  be  then  dead,  such 
issue  nevertheless  only  taking  the  share  their,  his,  or  her 
parent  would  have  taken  if  living,'* — my  opinion  is,  that 
those  who  take  under  this  gift,  whoever  they  are,  take 
absolutely.  Then  comes  the  question,  whether  the  issue 
of  a  child  then  dead  must  be  living  when  the  event  hap- 
pens, in  order  to  vest  the  gift  in  the  issue  by  substitution. 
The  word  "  then "  occurs  twice.  In  a  limited  and  re- 
itricted  interpretation  of  the  clause,  the  word  is  not  so 
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applied^  as  literally  and  in  terms  to  provide^  that  the  issue 
of  a  child  shall  be  living  when  the  event  takes  place^  in 
order  to  be  substituted  for  the  child.  But  a  rational  con- 
struction requires  that  the  words  of  time  shall  pervade 
the  whole  provision.  I  thinks  that,  as  no  child  who  was 
not  then  in  existence,  so  no  issue  who  was  not  then  in  ex- 
istence, became  entitled  to  a  proportionate  share  of  a  child 
dying  without  leaving  issue. 


Declare,  that  one  moiety  of  the  residue  was  divisible  on  the  7th 
September,  1840,  into  six  equal  shares:  the  shares  of  James  and  Walter 
to  be  paid  to  them  ;  the  shares  of  William  and  Alexander  to  be  paid  to 
their  personal  representatives;  the  share  of  the  defendant  Mrs.  Cooke  to 
be  held  in  trust  as  directed  by  the  will ;  the  share  of  Mrs.  Thomson  to 
be  paid  to  the  defendant  James  Thomson.  Declare,  that  the  other  moiety 
of  the  residue  was  divisible  on  the  7th  September,  1840,  into  six  equal 
shares :  that  the  share  of  Mrs.  Thomson  belongs  to  the  defendant  James 
Thomson ;  that  the  share  of  William  was  divisible  on  his  death  into  four 
shares,  whereof  one  belongs  to  the  representative  of  Alexander,  one  to  the 
defendant  James  Macgregor  absolutely,  one  to  the  defendant  Walter 
absolutely,  and  one  to  the  defendants  Mr.  and  Mrs.  Cooke  absolutely,  in 
Mrs.  Cooke *s  right ;  that  the  share  of  Alexander  was  divisible  into  three 
shares,  whereof  one  belongs  to  James  absolutely,  one  to  Walter  abso- 
lutely, and  one  to  Mr.  and  Mrs.  Cooke  absolutely,  in  Mrs.  Cooke's  right; 
and  let  the  three  shares  of  James,  Walter,  and  Mrs.  Cooke  respectively 
be  held  in  trust  for  them,  for  their  lives,  and  after  their  deaths  for  their 
children,  pursuant  to  the  trusts  of  the  will.  ♦  ♦  ♦ 

Tlie  £10,000  after  Mrs.  Macgregor's  death  to  be  applied  in  the  same 
manner  as  the  second  moiety  of  the  residue. 
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CoMPTON  r.    BlOXHAM.  June  25th. 

July  U/. 

'^  1  HE  last  will  and  testament  of  John  Bloxham,  of  Upon  the  con- 
Amesbury^  county  of  Wilts,  written  by  my  own  hand,  will— iy«w,* 
made,  signed,  and  witnessed,  the  twenty-sixth  of  July,  *^ta  legacy 

'      o        ^  9  ff  J  ^   was  giTen  to  an 

in  the  year  of  our  Lord,  1826.     As  it*s  probable  I  may  executor  not  in 

^.  hia  character  of 

die  before  my  wife,  it's  my   will,  as  soon  as  I  die,  my  executor,  and 
sister,  Jane  Bloxam,  my  executrix,  my  brother,  Charles  {owtifelMw^' 
Bloxam.  my   executor,  take    possession  immediately  of  by  not  proving 

^       ^  *  r  ,     ,     .      and  not  acting 

the  oak  chest  of  drawers  and  the  little  writing-desk  in  under  the  wiu. 
my  usual  sitting-room,  with  all  its  contents;  the  oak  chest  of  pereonaity 
of  drawers  in  the  dressing-room,  the  middle  room  on  the  «3^«d  ">. 

®  '  order  to  amye 

ground  floor  fronting  the  street,  with  all  its  contents;  at  the  true  con. 

,,  ^1  .  11  'iii-j  atructionof  cer- 

the  ash  chest  of  drawers  m  my  bed-room,  with  all  its  con-  uin  bequests. 

tents ;  the  wearing  clothes  of  every  description  to  be  given 

to  my  brother  Charles  Bloxham ;  the  silver  plate  being  in 

the  oak  chest  of  drawers  in  my  dressing-room,  it's  my  will 

that  six  silver  table-spoons,  and  six  silver  tea-spoons  to  be 

left  for  the  use  of  my  widow;  at  her  death  the  whole 

property,  the  house  I  now  live  in,  the  garden  behind  the 

house,  the  little  garden  opposite  the  house,  it  being  all  free 

land,  and  goods  and  furniture  of  every  description,  with 

ill  my  books  of  every  sort,  be  given  to  my  said  sister  Jane 

Bloxham,  my  executrix,  and  to  my  said  brother  Charles 

Bloxham,  my  executor,  their  heirs  and  assigns,  for  ever:  my 

monies  in  the  funds,  sixteen  hundred  pounds  in  the  £Sper 

Cents  Reduced,  and  twelve  hundred  pounds  in  the  new  £4 

per  Cents,  to  be  equally  divided  between  my  said  sister  Jane 

and  brother  Charles  Bloxham,  on  condition  my  said  sister 

Jane  resides  .in  my  house  after  my  death,  to  direct  and 

manage  all  my  wife's  afiairs,  to  receive  her  monies,  and 

pay  her  debts,  until  my  wife  think  proper,  and  is  capable 

of  directing  her  own  affairs.^' 

Jane  Bloxham  proved  the  will.     Charles  Bloxham  did 


Bloxham. 
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1845.        not  prove  nor  act  in  the  execution  of  the  trusts  of  it,  and 
"     "    ^       died  in  his  sister's  lifetime. 

COMPTON 

V*  Jane  Bloxham  having  sold  out  £400  stocky  part  of  the 

£1600^  £3  per  Cent,  reduced  Annuities,  for  payment  of  the 
testator's  debts,  made  her  will,  whereby  she  bequeathed 
£1200,  £Sper  Cent,  reduced  Annuities,  part  of  the  before- 
mentioued  stock  or  fund,  standing  in  the  name  of  the  tes- 
tator, John  Bloxham,  to  Catherine  Cox,  for  life,  and  after 
her  death  to  other  persons  named  in  the  will. 

The  bill  was  filed  by  the  executors  of  Jane  Bloxham, 
and  the  first  question  made  at  the  hearing  of  the  cause 
was,  whether  Charles  Bloxham  had  forfeited  the  benefits 
given  to  him  by  John  Bloxham's  will,  in  consequence  of 
bis  omission  to  act  as  executor. 

Mr.  Glasse,  for  the  plaintifTs. 

Mr.  Shapter,  for  the  defendant  Catherine  Cox,  con- 
tended, that  the  gifts  to  Charles  Bloxham  were  in  respect 
of  his  office  of  executor,  and  that  he  could  not  take  the 
benefit  of  those  gifts  without  bearing  the  burdens  of  the 
office;  Read  v.  Devaynes  (a),  Stackpoole  v.  Howell  (4),  Cal- 
vert V.  Sebbon  (c),  Piggott  v.  Green  (rf),  Cockerell  v.  Barber  (e), 
Dip  V.  Reed  (/) ;  and  that  the  same  principle  must  apply, 
whether  the  gifts  were  considered  specific,  or  as  part  of 
the  residue.  The  cases,  Griffiths  v.  Pruen  {g)  and  Christian 
V.  Devereux  (A),  were  irreconcileable  with  the  general  rule. 
[The  Vice-Chancellor. — In  those  cases,  as  in  others,  the 
Court  struggled  against  the  effect  of  a  general  rule,  the 
propriety  of  which  has  been  doubted.] 


(a)  3  Bro.  C.  C.  95 ;    2   Cox,  {d)  6  Sim.  72. 

285.  (<f)  2  Ru88.  585. 

(ft)  13  Ves.  417.  (  /)  1  S.  &  S.  237. 

(c)  4  Beav.  222;  see  5  Bcav.  {g)  11  Sim.  202. 

630.  {h)  12  Sim.  264. 
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Mr.  Hray  and  Mr.  IV.  P.  Wray,  for  the  othe;  defend-         1845. 
ants,  observed,  that,  at  all  events,  the  testatrix  was  enti-      ^T""^""^ 

'  '  '  ^  '  ^  COMPTON 

tied  to  a  moiety  of  each  description  of  stock,  which  moiety  v- 

would  make  up  JE1200  stock;  and  that  the  gift  of  JE1200 
stock,  by  the  incorrect  description  of  JE1200  Reduced  An- 
nuities, might  be  valid  :  Milner  v.  Milner  (a). 

The  Vice-chancellor. —  I  do  not  observe  that  the 
testator  ever  names  Charles  Bloxham  without  calling 
him  his  brother.  Upon  the  whole  will,  I  think  that 
the  bequests  were  made  to  Charles  Bloxham  not  in  his 
character  of  executor,  and  that  he  did  not  lose  the  be- 
nefit of  them  by  not  proving  and  not  acting.  It  is  not 
necessary,  for  the  purpose  of  arriving  at  this  conclusion, 
to  decide  whether  the  stock  was  given  specifically  or  as 
part  of  the  residue. 


Two  other  points  were  argued,  namely,  first,  whether 
the  gift  of  "  the  whole  property,  the  housc,'^  &c.,  was  to 
the  sister  and  brother  as  joint  tenants,  or  whether  those 
words  were  controlled  by  the  subsequent  words  "  to  be 
equally  divided,''  so  as  to  render  the  legatees  tenants  in 
common  of  the  first-mentioned  legacies,  as  well  as  of  the 
stock :  secondly,  whether  the  wife  took  a  life  interest  by 
implication  in  the  stock. 

The  Vtce- Chancellor  said,  that,  before  deciding  these 
questions,  he  might  think  it  necessary  to  look  at  the  ori- 
ginal will. 

The  Vice-Chancellor. — The  words  '*  my  monies"  be-       July  Ut, 
gin  an  entirely  new  sentence;  and  therefore,  although 
the  testator  gives  his  money  in  the  ftinds  to  his  brother 

(a)  1  Vez.  sen.  106. 
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1845.        and  sister  as  tenants  in  common^  tliat  does  not  vary  what 
C^;;;^      is  given  before. 

v*  Upon  the  question^  whether  a  life  interest  is  given  to 

the  widow  by  implication,  in  the  two  sums  of  stock,  I  am 
sorry  to  say,  that  I  think  there  is  not  enough  in  the  will 
to  enable  me  to  come  to  that  conclusion.  I  think  that  the 
two  sums  are  given  to  the  brother  and  sister,  upon  that 
condition,  with  regard  to  the  sister,  which  I  understand 
has  been  fulfilled. 

I  beg  to  have  it  observed,  that,  although  this  is  a  will  of 
personalty,  I  sent  for  and  examined  the  original  will,  and 
have  been  influenced  by  it  in  my  construction. 


June  *J6ih,  HatFIELD  V.  PrYME. 

TortatordcvMcd  KiCHARD  WESTON,  school-master,  by  his  will,  dated 
to  his  daughter  ^^  1801,  dcvised  all  his  estates,  both  freehold  and  copy- 
Stei*hir"d^th  ^^^^>  ^^  ^^  daughter  Elizabeth,  wife  of  William  Hatfield 
deWsed  them  to  the  elder,  for  her  life,  for  her  separate  use.     He  then  pro- 

his  ezecutorS)  i    i  -i 

with  a  direc.  cecdcd  thus :  ^^  And  from  and  immediately  after  the  decease 
them  Md  divide  ^^  ^7  ^^^^  daughter,  I  give  and  devise  the  said  estates  to 
the  «im  arijing  William  Child  and  William  Hatfield,  the  father  of  the 

from  the  sale 

amongst "  my  children,  and  to  the  survivor  of  them,  or  the  executors  of 

that  are  living  such  survivor,  iu  trust  for  the  following  purposes:  that 

ter™  dwth^^and  ^^^7  ^^^^  ^^®  estate  as  soon  as  they  conveniently  can ;  and 

by  the  pn»cnt  ^hat  moucy  it  makes,  together  with  £500  in  £3  per  Cent. 

mamagei  m  the  ... 

following  man.  Annuities  Consolidated,  transferable  at  the  Bank  of  Eng* 
bequeath  to  my  land,  and  what  money  may  be  out  elsewhere,  I  give  and 
SiTfimT  t^B.   bequeath  to  them  in  trust,  and  that  they  divide  the  whole 

one  foarth,  to 

C.  one  fifth,  and  the  other  parts  to  be  equally  divided  amongst  the  other  children  living  at  the 
death  of  my  daughter  by  this  present  marriage/'    The  testator  died  leaving  his  daughter  hif 
bdress-at-law,  and  also  next  of  kin.     She  had  at  that  time  seven  children,  of  whom  A.,  B.,  and 
C.  were  three.     A.  and  B.  died  in  their  mother's  lifetime  i^Held,  that  their  shares  lapsed  to 
their  mother ,  as  the  testator's  heir-at-law^  as  personal  estate. 
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som   amongst  my  grandchildren  that  are  living  at  ray         1845. 
daughter's  death,  and  by  the  present  marriage,  in  the  fol- 
lowing manner:  I  give   and  bequeath  to  my  grandson, 
William  Hatfield,  one  fifth  part  of  the  whole  sum  of  money; 
to  my  godson,  Weston  Hatfield,  one  fourth  part;  to  ray 
godson,  James  Hatfield,  one  fifth  part  of  the  whole,  which 
will  be  thirteen  parts  of  twenty;  and  the  other  seven  parts 
to  be  equally  divided  amongst  the  other  children  living  at 
the  death  of  my  daughter  by  the  present  marriage ;  and 
ill  that  are  of  the  age  of  twenty-one  years  to  receive  their 
parts  twelve  months  after  my  daughter's  decease ;  and,  if 
any  of  them  die  before  they  come  of  age,  without  issue, 
their  parts  shall  be  equally  divided  amongst  the  survivors, 
share  and  share  alike ;  and  the  minors'  money,  if  there  are 
any,  at  the  death  of  my  said  daughter,  at  the  end  of  twelve 
months  afterwards,  shall  be  put  out  to  interest,  to  the 
tmatees'  names,  in  the  public  funds,  or  other  good  secu- 
rities, at  the  discretion  of  the  said  trustees,  until  they  are 
of  age,  and  the  interest  of  the  money  shall  be  applied  to 
^e  bringing  them  up  in  their  minority,  and  the  trustees 
'hall  settle  with  them,  or  their  certain  attorney,  as  they 
ooine  to  the  age  of  twenty-one  years  respectively,  if  it  is 
^^elve  months  after  the  death  of  my  daughter.     And  my 
^^ill  is,  that  my  daughter  shall  receive  the  interest  of  the 
'^oney  that  is  out  at  interest  during  her  natural  life,  for 
'^^x  own  use  and  benefit/'    The  will  contained  a  residuary 
^Wose  as  to  the  testator's  personal  estate.     The  testator 
H^pdnted  the  trustees  executors. 

The  testator  died  in  1806,  leaving  his  daughter  Eliza- 
^^^th,  the  wife  of  William  Hatfield  the  elder,  his  only  child 
^iid  heiress-at-law,  and  customary  heiress,  surviving  him. 
Bhe  had,  at  that  time  living,  seven  children;  two  of  whom, 
^Umely,  William  Hatfield  the  younger  and  Weston  Hat- 
field, died  in  the  lifetime  of  their  mother;  the  former 
dying  unmarried,  the  latter  leaving  a  widow  and  tliree 
ia&nt  children. 
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1845.  William   Hatfield  the  elder^  having  survived  his  co- 

trustee, died  in  1836.  Elizabeth  Hatfield  his  widow  died 
in  February,  1838,  having,  by  her  will,  made  shortly  pre- 
vious to  her  death,  bequeathed  the  whole  of  her  personal 
property  for  the  benefit  of  some  of  her  surviving  unmarried 
children,  and  the  issue  of  some  of  the  others. 

The  real  estate  devised  by  the  will  of  the  testator  not 
having  been  sold,  (there  being  no  power  in  the  testator's 
will  to  appoint  new  trustees),  the  bill  was  filed  for  the 
purpose  of  having  the  trusts  of  the  will  carried  into  ex- 
ecution, and  obtaining  a  declaration  of  the  rights  of  the 
parties. 

The  question  was,  whether  William  Hatfield  the  younger 
and  Weston  Hatfield  took  any,  and  what,  interest  in  the 
estates  devised  by  the  will. 

Mr.  Prendergast,  for  the  plaintiffs. 

Mr.  Simpson^  for  the  defendants  the  representatives  of 
William  Hatfield  the  younger  and  Weston  Hatfield,  con- 
tended, that,  to  enable  those  persons  to  take  under  the 
the  will,  it  was  not  necessary  that  they  should  survive 
their  mother.  If  such  a  construction  were  adopted,  the  con- 
sequence would  be,  an  intestacy  as  to  the  real  estate, — a 
circumstance  which  distinguished  this  case  from  Tawney  v. 
Ward  [a).  These  two  children  did  not  take  as  members 
of  a  class,  but  as  individuals.  In  Bainy.  L€scher{b),  a 
testator  directed  his  residue  to  be  divided  amongst  the 
children  of  a  certain  person,  and  named  those  children ; 
and,  on  the  ground  of  their  being  named,  it  was  held,  that 
they  took  as  individuals. 

Mr.  Russell  and  Mr.  Chandless,  for  the  other  defendants, 
said,  that  the  two  shares  in  question  lapsed,  and  went  to 

(a)  1  Beav.  563.  (b)  11  Sim.  897. 
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Elisabeth  Hatfield,  the  testator^s  heiress-at-law,  as  per-         1845. 
sonal  estate. 


The  Vice-Chancellor. — The  gift  is  only  to  the  grand- 
children living  at  the  daughter's  death,  ''  in  the  following 
ouuiner:''  and  then  the  testator  states  the  shares  that  they 
are  to  take.  I  think  that  they  are  to  take  them  only  if  sur- 
viving at  that  time.  The  shares  of  the  two  children  who 
died  before  that  time  lapsed  for  the  benefit  of  the  testator's 
heir-at-law,  and  she  took  them  as  personal  estate. 


Jones  t;.  Griffith. 
IHIS  was  a  bill  of  foreclosure  against  Thomas  Griffith  Fbrmofadei. 

and  Lettice  Griffith.  closure  where  a 

The  property  which  was  the  subject  of  the  suit  had  de-  Jotw^'or* 
loended  to  Thomas  Griffith,  as  heir-at-law  of  his  father,  ^^  mortgaged 

premisei,  para- 

Darid  Griffith,  subject  to  a  mortgage  for  a  term  of  years  for  mount,  to  tome 
lecuring  JE300.  Upon  the  death  of  David,  Lettice  Griffith,  mor^agee. 
who  was  his  widow,  joined  with  her  son  Thomas  in  a  further 
charge  of  the  property  to  the  extent  of  JEIOO.  The  son 
alone  afterwards  borrowed  several  sums  of  money,  amount- 
ing to  jESOO,  on  the  security  of  the  mortgaged  premises. 
The  plaintiff  became  assignee  of  the  several  mortgaged 
securities. 

Lettice  Ghriffith  claimed  dower  in  the  mortgaged  pro- 
perty, paramount  to  the  plaintiff,  to  the  extent  of  the  £800. 

Mr.  Pitnum,  for  the  plaintiff. 

Mr.  Prior,  for  the  defendants. 
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The  following  were  the  minutes  of  the  decree  as  pro- 
nounced by  the  Vice-Chancellor: — 

Usual  decree  of  foreclosure  against  both  the  defendants  as  to  all  the 
securities.  Declare,  that,  subject  to  the  payment  of  £400,  and  the  in- 
terest thereon,  and  so  much  of  the  costs  of  this  suit  as  relate  to  the  £400, 
the  defendant  Lettice  Griffith,  as  between  her  and  the  plaintiff,  is  entitled 
to  dower  out  of  the  mortgaged  estate.  Liberty  to  the  plaintiff  and  to 
the  defendant  Lettice  Griffith  to  apply. 


Jun$  26fh. 


HORROCKS  V.  LeDSAM. 


Mortgagor's       X>ILL  of  foreclosure  against  a  mortgagor  and  his  trustee 

tmstse  to  b&r 

dower  not  en-     to  bar  dower. 

titled  as  against 

tbe  mortfr&ffce 

to  his  costs  of        Mr.  Hore,  for  the  trustee^  asked  for  his  costs,  on  the 
toforeckiM  the   ground  that  he  was  not  a  proper  party  to  the  suit. 

mortgage. 

Mr.  Russell  and  Mr.  Thomas  Turner,  for  the  plaintiff. 
Mr.  Elmsley,  for  the  mortgagor. 

Mr.  SimpHnson,  amictts  Curiie,  in  answer  to  a  question 
put  to  him  by  the  Court,  said,  that  he  considered  the  course 
of  practice  to  be,  to  make  such  a  trustee  a  defendant  to  a 
bill  of  foreclosure. 


The  Yice-Chancellor  declined  to  give  the  trustee  bis 
costs  as  against  the  mortgagee. 
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Anderson  v,  Stather.  June  26///, 

B27th. 
Y  indentures  of  lease  and  release,  dated  respectively  the  Mortgagor,  on 

26th  and  27th  March,  1818,  Shillito  Stather  mortgaged  LudSSir^ 

certain  freehold  estates  to  William  George,  in  fee,  for  se-  S[!^^JJ5J^' 

curing  £4000  and  interest,  and  executed  a  bond  as  a  col-  mortgaged  pro- 

lateral  security.     By  deed,  dated  in  September  following,  after  the  mar. 

he  executed  a  further  charge  on  the  mortgaged  premises  Slitter  rfiooid 

for  securing  £1000  and  interest,  and  afterwards,  by  deeds  rweiv«  \^^'n 

charge  of  x200 

dated  respectively  before  the  year  1828,  two  further  ajearforher 
charges  for  £1000  each.  In  January,  1837,  a  transfer  was  ject  thereto  to 
made  of  the  mortgage  securities  to  the  plaintiff,  Anderson,  ^J^g  fo,.  ^ 
and  another  person;  and  in  March,  1887,  the  mortgagor  term  of  year*, 

for  further  se* 

executed  a  further  charge  to  the  new  mortgagees,  to  secure  curing  the 

£893,  being  the  amount  of  the  arrears  of  interest.  J^j  for  ruaing 

The  mortgage  monies  not  having  been  paid,  the  plaintiff,  ^??^  ''"Vth* 

who  had  survived  his  co-mortgagee,  and  in  whom  the  mort-  marriage,  re- 
gage  had  become  solely  vested,  entered  into  possession  of  use  of  the 

part  of  the  estates.     He  afterwards  filed  the  present  bill  J^.'^^^Jrl'' 

against  Stather,  the  mortgagor,  for  foreclosure  of  the  mort-  were  several 

^  .       '  &*b     J  children  of  the 

gaged  premises.  marriage,  who, 

The  mortgagor,  by  his  answer,  stated,  that,  by  indentures  ^^  mother, 
of  lease  and  release,  dated  the  1st  and  2nd  October,  1828,  were  resident 

'  '  /    out  of  the  ju- 

and  made  between  the  mortgagor  of  the  first  part,  his  risdiction:— 
daughter  Mary  Ann  Stather  of  the  second  part,  Henry  suit  of  fore- 
Johnson  of  the  third  part,  Henry  Wyatt  and  John  Hump-  not^pro^ed 
ige  of  the  fourth  part,  and  Edward  Humpage  of  the  fifth  '^  ^^  **»• 
part,  being  the  settlement  made  previously  to  the  marriage 
of  M.  A.  Stather,  afterwards  Johnson,  and  James  Johnson, 
the  equity  of  redemption  of  the  estates  was  conveyed  to 
Wyatt  and  John  Humpage,  to  the  use  of  the  mortgagor 
and  his  heirs  until  the  marriage,  then  to  the  use  and  intent 
that  Mrs.  Johnson  should  receive  a  rent-charge  of  j£200  a 
year  out  of  the  premises,  with  the  usual  powers  of  distress 
and  entry ;  and  subject  thereto,  to  the  use  of  Wyatt  and  J. 

VOL.  II.  p  c.  c.  c. 
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1846.         Humpage,  for  a  term  of  500  years,  with  remainder  to  such 

Andkrson     ^^®*  ^*  ^^  ^^®  mortgagor  should  appoint ;  with  remainder 

^'  to  the  use  of  the  mortgagor  for  life ;  with  remainder  to  the 

oTATH  BR*  ^  » t»  m      m 

use  of  E.  Humpage  and  his  heirs  during  the  hfe  of  the 
mortgagor,  in  trust  for  him  and  his  assigns ;  with  remain- 
der to  the  use  of  the  mortgagor  in  fee. 

The  trusts  of  the  term  of  500  years  were  declared  to  be 
for  further  securing  the  rent-charge,  and  for  raising  £4000, 
to  be  paid  to  such  person  or  persons  as  Mrs.  Johnson  should 
by  deed  or  will  appoint,  and,  in  default  of  appointment,  for 
the  children  of  the  marriage,  in  equal  shares,  to  be  a  vested 
interest  in  them  at  the  age  of  twenty-one.  The  mortgagor, 
by  his  answer,  further  stated,  that  there  were  issue  of  the 
marriage  five  children;  and  he  submitted  whether  they 
were  necessary  parties  to  the  suit.  The  children  and  their 
father  and  mother  were  resident  in  the  United  States  of 
America. 

The  plaintiff  amended  his  bill  by  adding,  as  defendants 
to  the  bill,  Henry  Wyatt  and  John  Humpage  (a),  and  also 
Henry  Johnson  and  his  wife  and  their  five  children,  pray- 
ing subpcena  against  Johnson  and  his  family  when  they 
should  come  within  the  jurisdiction. 

Mr.  Bevir  (who  was  with  Mr.  Parry)  having  opened 
the  case  for  the  plaintiff, 

Mr.  Follettj  for  the  defendant  Stather,  objected,  that  no 
decree  could  be  made  against  the  mortgagor  in  the  absence 
of  Mr.  and  Mrs.  Johnson  and  their  children,  who,  under 
the  deeds  of  October,  1828,  had  the  first  right  to  redeem : 
Fell  V.  Brotvn(b),  Palk  v.  Clinton  (c),  Broume  v.  Blotmi  (rf). 
Farmer  v.  Curtis {e),     [The  Vtce-Chancellor. — Suppose  the 

(a)  Edmund  Humpage  was  not  (d)  2  Russ.  &  M.  8.3 ;  see  4  Y. 
made  a  party.    See  ante,  p.  20S.  &  C.  40. 

(b)  2  Bro.  C.  C.  275.  (<•)  2  Sim.  466. 

(c)  12Ve«.  48. 
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parties  abroad  to  pay  the  mortgage  money  without  the         1845. 
knowledge  of  the  mortgagor^  and  then  the  mortgagor  to     andebson 
pay.] 


Mr.  Bevir  referred  to  the  several  cases  of  FUhwick  v. 
Lowe  {a),  Ea$t  India  Company  v.  Boddam(b),  Darwent  v. 
Walton  (c),  Orr  v.  Chase  {d),  and  Cowslad  v.  Cely  (e). 

Mr.  Selwyn,  for  the  trustees  of  the  term  of  600  years, 
contended  that  no  decree  could  be  made  against  his  clients 
in  the  absence  of  the  catui  que  trusts. 

Mr.  Parry,  in  reply. — The  debtor  himself  is  before  the 
Court.  With  reference  to  the  observation  as  to  the  possi- 
ble payment  of  the  debt  by  the  absent  parties,  it  is  sub- 
mitted, that,  if  such  payment  were  made  without  notice 
to  the  debtor,  he  could  not  be  damnified,  though  he  should 
afterwards  himself  pay  the  debt.  The  party  paying  with- 
out giving  notice  to  the  party  holding  the  legal  fund 
would  lose  the  money.  In  the  cases  which  have  been 
cited,  no  person  representing  the  debtor  or  his  estate  was 
before  the  Court,  and  the  Court,  in  the  absence  of  that 
class,  could  not  proceed.  In  those  cases  the  Court  had  no 
goarantie  that  the  claim  made  before  it  was  a  good  claim. 
In  IVillats  v.  Busby  (/),  where  it  had  that  guarantie,  the 
Court  did  proceed  in  the  absence  of  a  material  party,  re- 
serving to  that  party  his  riglits.  We  ask  a  decree  of  fore- 
closure against  the  defendants  before  the  Court,  saving 
the  rights  of  those  who  are  out  of  the  jurisdiction. 

The  Vice-chancellor. —  The  owner  of  this  estate, 
Shillito  Stather,  makes  a  mortgage,  and  a  further  charge 
to  the  plaintiff;  and  afterwards  makes  a  settlement,  under 

(a)  1  Cox,  411.  (d)  I  Uer.  729, 

(b)  9  Ves.  464.  (e)  Pre.  Ch.  83. 

(c)  2  Atk.  510.  (/)  5  Beav.  193. 

P  ^ 


V. 

Statbkb. 
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1845.  which  persons  beneficially  interested^  namely,  his  daughter 
Anderson  *^^  ^^^  children,  are  out  of  the  jurisdiction.  The  daughter 
.    ^'  and  her  children  have  a  direct  and  immediate  interest  in 

Stathkr. 

the  equity  of  redemption.  There  is  no  one  here,  as  I 
understand  it,  who  is  pari  passu,  or  on  a  level,  with  them ; 
they  stand  first ;  Mr.  Stather,  next.  If  none  of  the  per- 
sons now  before  the  Court  were  to  redeem,  the  parties 
not  before  the  Court  might  be  absolutely  foreclosed  and 
lose  all  their  rights.  The  only  mode  of  avoiding  that 
seems  to  be  payment,  by  some  person  before  the  Court,  of 
what  is  due.  Payment  could  not  be  made  without  a 
transfer  of  the  security.  That  security  may  turn  out  to 
be  no  security  at  all;  for  the  persons  first  interested  in  the 
equity  of  redemption  may  be  admitted  to  shew  that  no- 
thing is  due.  That  is  the  ground  upon  which  Lord  Thurlow, 
in  Fell  v.  Brown,  and  Sir  Lancelot  Shadwell  in  Farmer  v. 
Curtis,  appear  to  have  acted.  I  am  afraid  that  the  cause 
must  stand  over. 

Follett  asked  for  the  costs  of  the  day. 

The  Vice-Chancellor. — No;  reserve  the  costs. 
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MONEYPENNY   V.  MasCALL.  Jme2Sth, 

TQOth. 
HE  Bev.  John  Hutton  was  first  cousin  once  removed  of  Upon  the  con. 

Mrs.  Ann  Johnson^  widow,  who  had  a  daughter  Mary  Ann,  oerutui'ktters, 
the  wife  of  Benjamin  Butler.  Mrs.  Johnson  and  Mr.  and  Jttdl^'"'^ 
Mrs.  Butler  lived  together.     Mr.  Hutton  had  no  nearer  -^'W,  that  a 

testator,  for 

relatives  than  Mrs.  Johnson  and  her  daughter;   was  on  yaiuabie con. 
terms  of  friendship  and  intimacy  with  them,  and  was  a  tracttl  to'^wt 
trustee  with  Mr.  Parker  under  Mrs.  Johnson's  marriage  ^  wja^ty  for 
settlement.     As  their  means  were  moderate,  and  he  bad  a  certain  persons; 

•       /M  •  i  "^d  upon  the 

good  property,  he  took  an  interest  in  their  affairs,  and  was  construction  of 
willing  to  assist  them  in  the  improvement  of  their  income.  wiJi^^^ ' 
Accordingly,  in  1823,  he  consented  to  receive  from  Mrs.  that  the  same 

°  "^ '  '  ^  ^  annuity  was 

Johnson  a  sum  of  £1000;  and,  in  consideration  of  that  charged  as  a 
sum,  to  pay  an  annuity  of  £100  to  her,  her  executors,  &c.,  his  real  estate, 
during  the  joint  Uves  of  herself  and  of  Mr.  and  Mrs.  But-  ^  ^^^^^^^ 
ler,  andthe  survivors  and  survivor  of  them;  and,  in  order  to  "^ty. 
secure  that  annuity,  he  invested  the  sum  of  3338/.  6^.  Sd. 
Consols  in  the  names  of  trustees,  and  executed  a  declara- 
tion of  trust  of  the  stock  conformable  to  the  purposes  to 
which  the  annuity  was  to  be  applied. 

About  a  year  after  the  grant  of  this  annuity,  Mrs.  But- 
ler, on  behalf  of  herself  and  her  mother,  Mrs.  Johnson, 
and  of  her  husband,  Mr.  Butler,  wrote  a  letter  to  Mr. 
Hutton,  which  was  partly  as  follows : — 


"  Painswick,  May  31st,  1824. 
My  dear  Sir, — We  have  been  in  hopes  of  having  the 
pleasure  of  a  personal  interview,  that  we  might  have  con- 
sulted you  on  a  subject  of  great  importance  to  our  com- 
fort; and  being  well  aware  of  the  kind  interest  you  take 
in  our  welfare,  and  unwilling  to  trouble  you  by  writing, 
we  have  delayed  entering  upon  the  subject  as  long  as 
possible;  but  the  paper  of  this  morning  has  increased  our 
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1845.         apprdeoaujiis.    The  bank  stock  has  again  fallen  consider- 

Mo!VETVK2rvT  ^^^7'  ^'^  ^  ^  ^"^  that,  HI  oonsequence  of  the  lowering 

the  interest  npon  Exchequer  faillsy  the  profits  of  the  Bank 
wiU  be  so  much  <HininishHlj  that  the  interest  will  almost 
immediatelT  fidil  to  £3  ptr  etmt.;  thus  we  shall  lose  nearly 
one-half  of  oar  income  from  that  property.  *  *  * 
Can  yoa  soggeat  any  j^an  by  which  we  oonld  aToid  this 
expected  loss?  An  idea  has  occnrred  to  us,  that,  if  the 
whole  property  was  sold  oat  and  booght  into  the  Beduced 
Foorsy  whidi  now  pay  three-and-a-half  per  cent.,  we  should 
be  secnre  of  the  income  for  six  years,  for  which  time  they 
are  goaranteed  by  Government ;  and,  in  the  coarse  of  that 
period,  we  coold  consolt  with  yoa  and  Mr.  Parker  what 
wonld  be  the  best  inTCSIment  of  the  money /^ 

On  the  2nd  July  following,  Mrs.  Botler  wrote  again  to 
Mr.  Hatton  as  follows : — 

"  Dear  Sir, — ^I  am  sorry  to  trouble  yoa  again  on  the 
sabject  of  oar  affairs.  We  wrote  to  Mr.  Parker  respect- 
ing the  apprehension  we  entertained  of  the  still  farther 
redaction  of  the  bank  stock.  In  his  reply  he  recommends 
OS  to  sink  more  money  npon  annnities,  as  the  best  means 
of  avoiding  the  expected  loss.  ***** 
As  we  wish  it  settled  before  we  leave  this  place,  my  mother 
has  ventured  to  desire  me  to  write,  to  mention  it  before  we 
proceed  in  the  business,  and  to  ask  whether  it  would  suit 
you  to  take  another  £1000,  as  in  case  of  our  death  we 
should  much  rather  the  pn^>erty  devolved  upon  you  than 
any  other  person,  being  the  only  one  to  whom  we  are  under 
any  obligations^  It  will  be  necessary  vary  soon  to  sell  out 
a  sum  for  the  expenses  of  our  intended  journey  to  the  sea- 
side, which  seems  to  be  absolutdy  necessary  for  our  health. 
We  should  esteem  it  a  favour  to  receive  your  ideas  as  soon 
as  you  can  cimveniently  write^  as  the  same  power  of  atUv- 
ney  would  answer  the  payment  for  the  whde  amount.'' 


V, 

Mascall. 
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In  answer  to  these  letters,  Mr.  Hutton  wrote  to  Mrs.        1845. 
Butler  as  follows :—  Mon.ypennv 

"  July  8th,  1824. 

"  Dear  Mrs.  Butler, — I  am  sorry  to  have  been  unable  to 
answer  yonr  favour  of  May  3l8t  sooner.  My  enemy  the 
rheumatism  has  so  closely  besieged  my  shoulders,  that  I 
have  not  been  able  to  write.  I  should  be  very  ready  to 
serve  you  in  this  instance,  but  as  all  my  landed  property  is 
fast  in  settlement,  and  my  funded  made  secure,  that  it  can- 
not be  transferred  to  any  further  trust,  I  cannot  give  you 
any  further  security  therein  until  an  accumulation  takes 
place,  which  will  be  in  two  or  three  years;  but  if  a  bond 
will  do  for  this  second  sum  of  £1000,  I  will  willingly  exe- 
cute it.  I  have  an  additional  income  of  £600  per  anntin 
coming  from  a  new  colliery  for  a  way  leave;  but  this  is  in 
progress,  and  until  actually  come  into  payment  cannot  be 
reckoned  upon.  We  shall  shortly  set  out  for  London,  when 
I  can  execute  and  talk  over  with  you  any  deeds  or  writings. 
If  you  acceded  to  the  present  plan  of  personal  security,  there 
will  be  no  occasion  for  additional  stamps  or  deeds.  Mrs. 
Hutton  unites  with  mc  in  love  and  regard  to  your  mother 
and  Mr.  Butler.     Your  sincerely  affectionate  cousin, 

*'  J.  Hutton." 

Answers  to  this  letter  were  sent  both  by  Mr.  Butler  and 
Mrs,  Johnson,  in  which  they  expressed  their  thanks  to 
Mr.  Hutton,  and  from  which,  coupled  with  the  parol  evi- 
dence, it  appeared,  that,  in  July,  1824,  Mr.  Butler  had  an 
interview  with  Mr.  Hutton,  for  the  purpose  of  obtaining 
his  signature  to  a  power  of  attorney  for  selling  out  a  por- 
tion of  the  stock  standing  in  his  name  as  trustee,  in  order 
to  raise  £1000  for  the  purchase  of  the  annuity. 

On  the  9th  August,  1824,  Mr.  Butler  wrote  to  Mr. 
Hutton  as  follows : — '^  1  arrived  safely  at  home  on  Monday 
to  dinner,  and  found  all  well.  The  £1000  which  you  ge- 
^icrously  agree  to  give  us  ten  per  cent,  for  during  our 
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1845.         lives  will  be  at  Messrs.  Goslings  &  Sharpens  this  day,  from 
MoNBYPBNNT  ^^®™  7^^  ^^'^  ^^  coursc  rcccive  advice  of  its  receipt 

»•  From  part  of  the  correspondence  already  referred  to,  it 

appeared  that  Sir  John  Lnbbock  &  Co.  were  to  be  employed 
to  sell  out  the  stock  necessary  for  raising  the  jEIOOO;  and 
from  an  entry  dated  the  9th  August,  1824^  in  one  of  the 
books  of  Sir  John  Lubbock  &  Co.,  it  appeared  that  a  sum 
of  £1000  was  on  that  day  paid  by  Sir  John  Lubbock  &  Co. 
on  account  of  a  Mrs.  Johnson  to  Messrs.  Goslings  &  Sharpe, 
for  the  use  of  the  Rev.  John  Hutton. 

On  the  80th  September,  1824,  Mr.  Hutton  ¥rrote  to  Mr. 
Butler  as  follows : — 

"  Dear  Mr.  Butler, — ^I  thank  you  for  your  letter  of  the 
9th  ult.,  and  am  glad  to  hear  you  got  home  safe  and  well. 
Messrs.Gt)sling8  &  Co.  duly  received  the  £1000,  the  interest 
of  which  shall  be  duly  paid  half-yearly,  or  quarterly  if  it 
is  preferred.  I  should  think  Mrs.  Johnson  had  better  get 
Mr.  Bioberts,  or  any  friend,  to  provide  a  bond  by  way  of  per- 
sonal security  for  the  money  in  question.  *  *  * 
I  shall  pay  the  interest  duly,  without  interfering  with  the 
former  sums. 

"  Your  faithful  and  obliged  humble  servant, 

"  John  Hutton.'' 

The  preparation  of  a  bond  was  delayed  in  the  first  in- 
stance, in  consequence  of  Mrs.  Johnson's  departure  to 
Guernsey.  In  the  latter  end  of  1825  Mr.  Hutton  fell  into 
ill-health,  became  permanently  incapable  of  transacting 
business,  and  never  executed  any  bond  to  Mrs.  Johnson  or 
her  family.  He,  however,  paid  interest  on  the  sum  of  £1000 
to  Mrs.  Johnson  or  Mrs.  Butler  until  his  death,  which  took 
place  in  February,  1888. 

Some  months  after  Mr.  Hutton's  death,  applications 
were  made  by  Mrs.  Butler  to  Mrs.  Hutton  on  the  subject 
of  the  annuity,  in  answer  to  which  Mrs.  Hutton  wrote 
that  she  would  execute  a  bond  as  soon  as  it  was  prepared. 
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In  a  subsequent  letter  she  expressed  herself  thus : — ^'  No-        1845. 
thing  would  induce  me  to  defeat  my  late  kind  husband's  ^^^    ^ 
intentions  towards  you  both ;  on  the  contrary,  I  feel  much  f  • 

satisfaction,  as  agent,  in  contributing  to  your  comfort,  and 
will  not  fail  to  remit  you  the  half-year's  annuity  due  this 
month/' 

By  indentures,  dated  9th  February,  1829,  and  the  21st 
November,  1832,  Mrs.  Johnson  and  Mrs.  Butler  (Mr. 
Butler  being  then  dead)  executed  to  Mrs.  Hutton  assign- 
ments of  all  their  right  and  interest  in  the  before-men- 
tioned sum  of  j£lOOO,  which  had  been  advanced  and  paid 
to  Mr.  Hutton,  and  of  the  annuity  agreed  to  be  paid  by 
Mr.  Hutton;  and  by  bonds  of  even  date,  which  were  placed 
in  the  hands  of  trustees,  Mrs.  Hutton  became  bound  to 
the  punctual  payment  of  an  annuity  of  £100  per  annum 
to  Mrs.  Johnson  and  her  daughter  during  their  joint  lives 
and  the  life  of  the  survivor  of  them. 

In  June,  1829,  Mrs.  Hutton,  who  was  residuary  legatee 
snd  executrix  under  her  husband's  will,  filed  her  bill  against 
the  devisees  in  trust  of  his  real  estate,  who  were  also  exe- 
cutors, for  the  purpose  of  having  the  testator's  assets  admi- 
nistered, and  certain  parts  of  his  real  estates  sold,  iu  exo- 
neration of  his  personalty.  By  his  will,  dated  in  October, 
1824,  he  bad  devised  certain  freehold  estates  at  Houghton- 
le-Spring  to  trustees  upon  trust  by  sale  or  mortgage  to 
levy  and  raise  such  sum  or  sums  of  money  as  should  be 
sufficient  to  pay,  satisfy,  and  discharge  all  debts,  whether 
by  bond  or  mortgage,  or  due  on  simple  contracti  which  he 
should  owe  at  the  time  of  his  death,  in  exoneration  of  his 
personal  estate  therefrom. 

Under  the  decree  made  in  this  suit,  the  real  estates, 
devised  by  the  testator  as  before  mentioned,  were  ordered 
to  be  sold.  A  state  of  fiicts  was  afterwards  laid  before  the 
Master  on  the  part  of  Mrs.  Hutton,  whereby  she  charged 
that  out  of  the  proceeds  of  such  real  estates  a  sufficient 
turn  ought  to  be  set  apart  and  invested  in  the  purchase  of 
8333/.  6«.  Sd.  Consols,  to  answer  the  annuity.    And  after 
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1845.        Mrs.  Hutton's  death,  which  took  place  in  1836,  a  similar 
MoNBYPBNirr  charge  was  made  by  her  executors,  with  a  further  claim  of 
Mascalu     ^1150,  for  arrears  of  the  annuity  which  Mrs.  Huttonand 
her  executors  had  paid  from  the  testator's  death  to  Au- 
gust, 1839. 

Upon  the  evidence,  of  which  a  summary  has  been  given, 
and  which  was  supported  by  the  affidavits  of  Mrs.  Hutton 
and  Mrs.  Butler,  the  Master  to  whom  the  cause  was  re- 
ferred thought  fit  to  allow  the  claim  of  the  executors  as  a 
claim  only,  and  declined  to  allow  it  as  a  debt  due  from  the 
testator's  estate. 

Exceptions  were  taken  to  the  Master's  report  by  the 
executors,  which,  upon  argument  before  The  Master  of 
the  Rolls,  were  overruled,  but  without  costs,  and  without 
prejudice  to  the  exceptants  taking  any  steps  which  they 
might  be  advised  for  establishing  their  claim  to  the  an- 
nuity. The  exceptants  accordingly  filed  the  present  bill  for 
that  purpose  against  Francis  Mascall,  who  was  the  surviving 
trustee  under  Mr.  Hutton's  will,  and  against  Mrs.  Butler. 

The  bill  alleged,  that,  under  the  circumstances  before 
stated,  John  Hutton  agreed  to  grant,  and  Mrs.  Johnson 
and  Mr.  and  Mrs.  Butler  agreed  with  him  to  accept,  an 
annuity  of  £100  during  their  lives  and  the  lives  and  life  of 
the  survivors  and  survivor  of  them,  on  the  personal  security 
and  guarantie  of  John  Hutton,  in  consideration  of  j£1000 
paid  to  him  as  before  mentioned;  and  that  the  several 
letters  before  mentioned  were  in  part  evidence  of  this 
contract. 

The  bill  contained  a  charge,  that  Mrs.  Butler  was  a  ne- 
cessary party  to  this  suit,  in  order  to  indemnify  the  assets 
of  the  testator,  but  that  she  claimed  no  beneficial  interest 
in  the  annuity. 

Mrs.  Butler  was  examined  as  a  witness  for  the  plaintiffs. 

Mr.  Wiffram  and  Mr.  Hislop  Clarke,  for  the  plaintiffs. 
Mr.  Rassellj  (with  whom  was  Mr.  Seltvyn),  for  the  de- 
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fendant,  Francis  Mascall^  insisted  that  the  alleged  agree-         1845* 
ment  for  an  annuity  was  too  vague  to  be  acted  upon^  and    monkypenny 
could  not  be  spelt  out  from  the  letters;  that,  admitting,      mas^call. 
however,  that  Mr.  Hutton  had  originally  agreed  to  grant 
an  annuity,  yet  the  parties,  by  their  subsequent  deeds,  had 
made  it  the  debt  of  Mrs.  Hutton ;  and,  at  all  events,  it 
could  not  be  considered  as  a  debt  of  the  testator  within 
the  words  of  the  will  (a). 

In  the  course  of  the  argument,  Nieldv,  Smith  (A)  was  re- 
ferred to. 

The  Vic£-Chanc£Llob. — I  am  of  opinion  that  there  arc 
sufficient  allegations  in  this  case  to  admit  the  proof,  and 
sufficient  proof  has  in  my  judgment  been  given,  that,  for 
valuable  consideration,  the  testator  contracted  with  Mrs. 
Johnson  and  Mr.  and  Mrs.  Butler,  or  some  or  one  of  them, 
to  pay  them,  or  some  or  one  of  them,  an  annuity  of  j£100 
during  their  joint  lives,  and  the  lives  and  life  of  the  sur- 
vivors and  survivor  of  them,  in  addition  to  the  annuity 
secured  by  the  deed ;  whether  payable  yearly,  or  half-yearly, 
or  quarterly,  at  present  I  say  not.    Primd  facte^  that  obli- 
gation would  have  to  be  satisfied  by  the  personal  estate  of 
the  testator,  which  the  plaintiffs  have  in  their  possession. 
The  plaintiffs,  however,  say,  that  it  is  an  obligation  which 
the  testator's  real  estate  is  bound  primarily  to  discharge. 
Whether,  in  the  cause  heard  before  the  Master  of  the  Rolls, 
the  question  was  or  was  not  argued  or  arguable,  I  must 
take  it  judicially  as  his  conclusion,  that,  if  the  plaintiffs 
could  establish  their  claim  to  the  annuity,  it  would  be  a 
claim  to  which  the  real  estate  would  be  primarily  liable. 
If  my  view  is  correct,  I  must  treat  the  transaction,  as  far 
as  the  will  is  concerned,  for  every  purpose  in  equity,  as  a 
grant  of  an  annuity ;  and,  so  treating  it,  Mrs.  Hutton,  or 
her  personal  representative,  must  be  considered  as  having 

(fl)  See  Bulwer  v.  Mtley,  Phillipg,  422.  (6)  14  Ves.  491 
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1845.  been  in  a  situation  to  sue  the  testator's  executor  for  a  debt, 
MoNBYPBNKT  iu  rcspcct  of  the  annuity^  from  time  to  time.  Though  the 
Mascall.  language  of  the  will  is  "  to  pay,  satisfy,  and  discharge  all 
debts,  whether  by  bond  or  mortgage,  or  due  on  simple  con- 
tract, which  I  shall  owe  at  the  time  of  my  death,  in  exone- 
ration of  my  personal  estate  therefrom,''  I  am  of  opinion 
that  a  just  construction  of  these  words  requires  the  Court 
to  hold  an  annuity,  such  as  this,  to  be  within  their  influence 
and  operation.  Quoad  ultra,  I  will  hear  the  plaintiffs' 
counsel. 

Mr.  Wigram  then  addressed  himself  to  the  question  of 
quarterly  or  half-yearly  payments,  and  to  the  question  of 
costs. 

The  decree  pronounced  was,  in  substance,  as  follows : — 

Declare,  that  the  plaintiffs  are  entitled  to  an  annuity  of  £100  from 
the  9th  day  of  August,  1824,  payable  half-yearly,  during  the  life  of  the 
defendant  Mary  Ann  Butler.  And  the  plaintiffs  and  the  defendant  Francis 
Mascal],by  their  counsel,  admitting  that  the  sum  of  £1750,  and  no  more, 
18  due  in  respect  of  the  said  annuity,  up  to  and  including  the  9th  day  of 
February,  1 845,  declare,  that  the  plaintiffs  are  entitled  to  the  said  sum 
of  £1750  in  respect  of  such  arrears.  And  declare,  that,  under  the  will  of 
the  said  testator,  his  real  estates  therein  mentioned,  and  charged  with  the 
payment  of  his  debts  in  exoneration  of  his  personal  estate,  is  the  primary 
fund  for  the  payment  of  the  said  arrears,  and  for  the  future  payment  of 
the  said  annuity.  Let  the  plaintiffs  pay  to  the  defendant  Mary  Ann 
Butler  her  costs,  to  be  taxed  as  between  solicitor  and  client,  of  this  suit. 
And  let  the  defendant  Francis  Mascall's  costs  of  this  suit,  as  between 
solicitor  and  client,  be  paid  out  of  the  proceeds  of  the  said  real  estate  of 
the  said  testator,  in  his  said  will  mentioned,  and  charged  with  the  payment 
of  his  debts,  in  exoneration  of  his  personal  estate.  Refer  it  to  the  taxing 
Master  to  tax  the  said  several  costs.  Reserve  liberty  to  any  of  the  parties 
to  apply. 
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1845. 

Clark  v.  Buroh.  July  9th. 

L  HE  bill  was  filed  on  behalf  of  the  creditors  of  James  Husband  exe. 
Barghy  deceased^  for  the  administration  of  his  estate.  gages  of  his 

By  the  decree  made  at  the  hearing  of  the  cause,  the  Jic'^chattd^^ 
Master  was  directed  to  take  the  usual  accounts:   and,  r?'*'*;*!^;?;?"* 

his  wife  s  hfe- 

among  other  things,  to  inquire,  whether  Sophia  Bishop  timewithoun 
Burgh,  the  widow  of  James  Burgh,  had  any,  and  what,  in-  mJ^^ 
terest  in  the  leasehold  estates  demised  by  certain  indent-  5a>w^^TOn  the 
ures  of  the  14th  February,  1820,  and  the  10th  October,  construction  of 

the  instruments 
1825.  of  mortgage, 

The  Master,  by  his  separate  report,  made  with  reference  actions^were'" 
to  this  inquiry,  found  certain  facts,  which  were  in  sub-  >°t«nded  solely 

as  a  secuncy  to 
Stance  as  follows  : —  the  mortgagees 

Thomas  Long,  the  father  of  Mrs.  Burgh,  was,  at  the  lent,  and  not  i 


as 


time  of  his  death,  possessed  of  certain  houses  in  Balin-  the^haucUhfto 
court-place,  Islington,  and  a  house  in  Upper  Bedford-  the  husband's 

possession ; 

place,  which  were  held  by  him  for  terms  of  years,  created  consequently, 
by  the  indentures  of  demise  above  mentioned.     He  was  i,y  gurmor^ 
also  possessed  of  other  leaseholds  for  years  and  other  per-  j|[|Pj^^e ' 
sonal   property.     He   died  intestate  in  1825,  leaving  a  equity  of  re- 
widow  and  five  children,  of  whom  Mrs.  Burgh,  the  wife  of 
James  Burgh,  was  one.   And  there  being  no  settlement  on 
the  marriage  of  Mr.  and  Mrs.  Burgh,  Mr.  Burgh  became, 
on  the  death  of  his  father-in-law,  entitled,  in  right  of  his 
irife,  to  a  distributive  share  in  the  leasehold  and  other 
property.    Two  of  the  children  of  Mr.  Long  afterwards 
died  intestate  and  without  issue. 

In  1828,  Mrs.  Long,  the  widow  of  the  intestate,  Mr.  and 
Mrs.  Burgh,  and  Thomas  Long  and  George  Long,  the  other 
two  surviving  children,  entered  into  an  arrangement,  that 
all  Mr.  Long's  property  should  be  vested  in  John  Pocock, 
as  trustee,  and  that  Pocock  should  allot  to  each  of  the 
parties,  or  their  executors,  such  part  of  Mr.  Long's  pro- 
perty and  effects  "  as  should  be  equivalent  to  his,  her,  or 
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1845.  their  UDdivided  parts  or  shares  of  the  said  property  and 
effects,  to  be  holden  by  him,  her,  or  them,  his,  her,  and 
their  executors,  administrators,  and  assigns,  in  severalty, 
in  lieu  of  such  undivided  part  or  share,  parts  or  shares, 
aforesaid/* 

In  pursuance  of  this  agreement,  all  the  intestate's  pro- 
perty was,  by  deeds,  dated  in  March,  1829,  duly  assigned 
and  conveyed  to  Mr.  Pocock. 

In  October,  18^,  Greorge  Long  died,  having,  by  his 
will,  bequeathed  a  large  portion  of  his  residuary  personal 
property,  including  his  share  of  the  leaseholds,  to  Mrs, 
Burgh,  for  her  separate  use  for  life ;  and  after  her  decease, 
to  such  persons  and  in  such  manner  as  she  should  by  deed 
appoint. 

By  an  indenture,  dated  the  3rd  August,  1831,  Mr.  and 
Mrs.  Burgh  assigned  all  the  share  and  interest,  to  which 
they,  or  Mr.  Burgh,  in  right  of  his  wife,  were  or  was  abso- 
lutely entitled  in  the  said  leaseholds,  and  other  property, 
and  Mrs.  Burgh  assigned  and  appointed  all  the  share  and 
interest  to  which  she  was  entitled  for  her  separate  use  in 
such  property,  to  George  Edwards,  by  way  of  mortgage,  to 
secure  £3000.  The  mortgage-deed  contained  a  proviso, 
that,  if  the  said  James  Burgh,  his  heirs,  executors,  or  ad- 
ministrators, should  pay  to  the  said  George  Edwards,  his 
executors,  administrators,  or  assigns,  on  the  3rd  day  of 
August,  which  should  be  in  the  year  1832,  the  full  and 
clear  sum  of  £3000,  with  interest,  at  the  rate  of  £b  per 
centum  per  annum,  then  and  in  such  case,  and  immediately 
thereupon,  the  grant,  assignment,  and  appointment  thereby 
made  should  respectively  cease  and  be  void,  to  all  intents 
and  purposes. 

In  1833  Mrs.  Long  died,  having  beqeathed  her  share  in 
Mr.  Long's  property  to  Mrs.  Burgh,  for  her  separate  use. 

By  an  indenture,  dated  the  24th  November,  1834,  to 
which  Mrs.  Burgh  was  not  a  party,  James  Burgh  assigned 
all  the  shares  in  the  before-mentioned  leasehold  property. 


CASKS   IN   CHANCERY.  228 

to  which  he  was  entitled  in  right  of  his  wife,  to  J.  House-  1845. 
man,  by  way  of  mortgage,  to  secure  £20C0.  The  proviso 
for  redemption  in  this  mortgage  was,  that,  if  the  said 
James  Burgh,  his  heirs,  executors,  or  administrators,  or 
any  other  person  or  persons  on  his  or  their  behalf,  should, 
on  the  24th  November,  1835,  pay  to  the  said  J.  House- 
man, his  executors,  administrators,  or  assigns,  the  sum  of 
£2000,  with  interest  for  the  same  at  £5  per  cent.,  then 
and  in  such  case,  and  immediately  thereupon,  the  grant 
and  assignment  thereby  made  should  respectively  cease 
and  become  void. 

In  January,  1837,  Mr.  Pocock  made  his  award,  and 
thereby  allotted  to  Mr.  and  Mrs.  Burgh,  in  right  of  Mrs. 
Burgh,  in  severalty,  in  lieu  and  satisfaction  of  her  undi- 
vided share  in  the  leasehold  and  personal  estate  and  effects 
of  the  intestate,  the  houses  in  Balincourt-place,  and  the 
house  in  Upper  Bedford-place.  He  also  made  an  allot- 
ment of  specific  leaseholds  in  respect  of  the  shares  to 
which  Mrs.  Burgh  was  entitled  for  her  separate  use. 

By  an  indenture,  dated  in  February,  1837,  and  indorsed 
on  the  mortgage-deed  of  August,  1831,  Mr.  and  Mrs. 
Borgh,    Mr.  Pocock,  and  the  several  parties  interested 
under  the  award,  assigned  to  Geoi^  Edwards,  as  a  secu- 
rity for  the  before*mentioned   sum  of  £3000,   and  in 
substitution  for  his  former  security,  the  houses  in  Balin- 
court-place and  Upper  Bedford-place;   and,  as  an  addi- 
tional security,  Mrs.  Burgh  assigned  and  appointed  to  him 
the  leaseholds  allotted  for  her  separate  use.     This  deed 
contained  the  following  proviso  for  redemption :   "  Pro- 
vided always,  that,  if  the  said  James  Burgh  and  Sophia 
Bishop  Burgh,  his  wife,  or  either  of  them,  their,  his,  or  her 
^ecutors  or  administrators,  or  any  person  or  persons  on 
their,  his,  or  her  behalf,  shall  pay  to  the  said  George  Ed- 
wards, his  executors,  administrators,  or  assigns,  on  the  8rd 
dt]r  of  August  next  ensuing,  the  sum  of  £3000,  and  in- 
^61^  for  the  same,  at  the  rate  of  £b  per  cent,  per  annum, 
^eu  and  in  such  case  the  said  George  Edwards,  his  ex- 
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1845.  ecutors^  administrators,  or  assigns,  shall,  immediately  or 
at  any  time  after  full  payment  and  satisfaction  of  the 
said  principal  sum  and  interest,  at  the  request  and  at 
the  costs  of  the  said  J.  Burgh  and  Sophia  Bishop  Burgh 
his  wife,  or  either  of  them,  assign  and  effectually  assure 
all  and  singular  the  said  messuages,  fee.  unto  the  said 
J.  Burgh  and  Sophia  Bishop  Burgh  his  wife,  or  either 
of  them,  their,  his,  or  her  executors,  administrators,  and 
assigns,  for  all  the  residue  to  come  of  the  said  several 
terms  of  years/* 

This  deed  also  contained  a  power  of  sale,  and  a  declara- 
tion, that  the  surplus  money,  if  any,  arising  from  the  sale, 
after  satisfaction  of  the  mortgage  money  and  costs,  should 
go  to  the  husband  or  wife,  their  heirs,  executors,  admini- 
strators, or  assigns,  according  to  their  respective  interests. 

By  an  indenture,  bearing  date  the  day  after  the  preced- 
ng  indenture,  the  same  parties  assigned  to  Houseman 
the  houses  in  Balincourt-place  and  Upper  Bedford-place 
in  substitution  for  his  former  security ;  and  Mrs.  Burgh 
joined  in  the  assignment  in  the  same  manner  and  with  the 
same  object  as  she  had  joined  in  the  assignment  to  Ed- 
wards. The  proviso  for  redemption  was  mutatis  mutandis 
in  the  same  terms  as  that  contained  in  the  last  indenture. 

By  an  indenture  of  lease,  dated  the  10th  May,  1838, 
Mr.  Edwards  and  Mr.  and  Mrs.  !mirgh  demised  the  house 
in  Upper  Bedford-place  for  a  term  of  years.  By  the  lease 
the  rent  was  reserved  to  Edwards,  his  executors,  admini- 
strators, and  assigns. 

In  September,  1843,  James  Burgh  died  intestate,  with- 
out having  satisfied  the  mortgages. 

The  Master  certified  that  the  defendant  Mrs.  Burgh 
was  not  entitled  by  survivorship  to  any  estate  in  the  lease- 
holds demised  by  the  indentures  of  the  I4th  February, 
1820,  and  the  10th  October,  1825;  but  that,  subject  to 
the  mortgages,  the  leaseholds  were,  at  the  death  of  the 
intestate,  James  Burgh,  part  of  his  personal  estate. 

To  this  report  Mrs.  Burgh  took  exceptions. 
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'Mr.  Swamton  and  Mr.  Lht/d,  for  the  exceptions. — These  1845. 
transactions  by  the  husband  did  not  amount  to  a  reduc- 
tion of  the  wife's  chattel  leaseholds  unto  possession.  He 
was  only  dealing  with  the  property  to  a  certain  extent. 
The  equity  of  redemption  was  a  portion  of  the  property 
which  remained  unaffected.  It  is  immaterial  to  consider 
what  is  the  legal  operation  of  the  deeds.  No  doubt^  as 
regards  the  legal  interest^  there  was  an  absolute  assignment 
of  the  whole  property.  The  material  question  is^  what 
have  the  parties  done  or  said  to  affect  the  equity  of  re- 
demption ?  There  is  nothing  on  the  face  of  the  instru- 
ments which  shews  any  intention  to  deprive  the  wife  of 
her  right  to  redeem.  In  PUi  v.  Piti{a)f  the  husband 
clearly  thought  that  he  had  done  enough  to  make  the 
chattel  of  his  wife  his  own ;  yet  the  Ciourt  was  of  opinion 
that  he  had  not  done  so^  though  he  had  reduced  the  mort- 
gage debt ;  accordingly^  the  wife  surviving  was  permitted 
to  redeem^  upon  payment  of  what  the  husband  had  ex- 
pended in  reduction  of  the  mortgage.  In  Bates  v.  Dandy  {b\ 
the  husband  deposited  two  mortgages  of  his  wife  as  a  se- 
curity for  money  borrowed  by  himself^  and  promised  in 
writing  to  procure  an  assignment  of  the  mortgage  to  the 
creditor,  and  then  died  in  the  lifetime  of  his  wife.  Lord 
Hardwicke  held  the  wife  entitled  to  redeem.  The  case 
of  Waits  V.  Thomas  {c)  is  also  in  point.  With  respect  to 
the  lease,  the  reservation  of  rent  was  necessarily  made 
to  the  mortgagee ;  but,  supposing  it  had  been  properly 
made  to  the  husband,  the  wife,  being  a  party  to  the  lease, 
wo«dd  have  been  entitled  to  the  rents  by  survivorship:  Co. 

Mr.  Russell  and  Mr.  Speed,  for  certain  creditors  in 
fayoiir  of  the  report — ^If  the  husband  assigns  his  wife's 

(«)  Tarn.  8c  Ross.  180.  (b)  2  Atk.  207  ;  1  Russ.  33,  n. 

(c)  2  P.  W.  364. 

VOL.11.  Q  C.  C.C. 
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1846.       term,  so  as  to  draw  it  out  of  the  wife  lit  law,  her  right  by 
sarvivorship,  being  a  legal  rights  is  gone :  Co.  LUt.  46.  b. 
The  principle  of  the  decision  in  Watts  v.  Thomai  is,  that 
the  wife's  title  by  survivorship  is  merely  legal.    If  the 
husband  redeems  the  mortgage  of  his  wife's  property, 
things  are  placed  in  statu  quo ;  but  not  else.   The  equity  of 
redemption  in  such  a  case  is  the  husband's,  and  the  circum- 
stance of  the  wife  joining  in  the  mortgage  will  make  no 
difference.     [The  Vice-Chancellor. — Could  the  mortgagee 
in  this  case  have  foreclosed,  without  making  the  wife  a 
party  ?]     In  this  case  the  wife  joined  in  regard  of  her  se- 
parate estate  only.    The  right  of  redemption  in  the  subse- 
quent mortgages  is  reserved  to  "  their,  his,  or  her  executors 
or  administrators."    There  being  no  mention  of  the  word 
"  survivor,"  the  clause  must  be  read  distributively  with 
reference  to  the  several  species  of  property  comprised  in  the 
mortgage.     One  portion  of  the  property  is  made  redeem- 
able by  the  husband;  the  other  portion,  namely,  the  sepa- 
rate property,  by  the  wife.     Houseman's  first  mortgage 
comprised  no  separate  property  of  the  wife.    [The  Vice* 
Chancellor. — Suppose  that  the  husband  living  the  wife 
contracts  to  sell  the  wife's  term  and  dies,  is  the  estate 
bound?]      Upon  the  authority  of  Steed  v.  Cragh{a),  and 
the  observations  of  Lord  Eldon  in  Druce  v.  Denison  (b),  it  is. 
So,  also,  in  the  case  of  an  assignment  by  the  husband  of 
the  wife's  equitable  interest  in  a  term :   Sir  Mdward  Tlir- 
ner^s  ca8e(c).    In  these  cases  the  husband's  contract  is 
effectual,  and  his  estate  receives  the  money.    And  it  is 
submitted,  that  there  is  no  distinction  between  the  case 
of  an  absolute  assignment  and  an  assignment  which  be- 
comes absolute  by  non-payment  of  money  on  a  given 
day:    1  Bcp.  Husb.  and  Wife,  178.     [The  Vice^ChamieU 


(a)  9  Mod.  42  ;  2  £q.  Ca.  Abr.      present  disposed,"  &c. 
37,130.  (c)  lVeni.7. 

(6)  6  Ves.  385,  394.   <«  I  am  at 
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kr  referred  to  Siurgis  v.  Champneys  (a)   and  Jackson  r.        ig45. 
/jiiiif(i).] 


Mr.  /Za/^  and  Mr.  Trower,  for  other  creditors,  referred  to 
Donne  v.  i7ar/  (c),  Off  lander  v.  Boston  (d),  and  Norden  y. 

The  Vice-Chancellob. — Where  a  mortgage  is  made  by 
an  instrament  not  containing  a  recital  of  any  intention  to 
do  more  than  make  a  mortgage,  the  Court  regards  the  in- 
strument with  an  inclination  to  believe  that  nothing  more 
was  intended  than  that  which  was  necessary  to  make  the 
estate  a  security  to  the  mortgagee  for  the  money  ad- 
vanced.    The  mere  circumstance,  that  the  proviso  for 
redemption  points,  in  terms,  to  a  mode  of  conveyance 
not  in  conformity  with  the  title,  is  generally  not  sufficient 
to  induce  the  Court  to  depart  from  that  presumption. 
Perhaps  the  general  rule  cannot  be  better  expressed  than 
in  the  words  of  Lord  Redesdale,  in  the  case  of  Jackson  v. 
/fmef  (/),  before  the  House  of  Iiords.     He  says,  ''It  must 
now  be  admitted  as  an  established  principle,  to  be  applied 
in  deciding  upon  the  effect  of  mortgages  of  this  description, 
whether  it  be  the  estate  of  the  wife  or  the  estate  of  the 
husband,  if  the  wife  joins  in  the  conveyance,  either  because 
the  estate  belongs  to  her,  or  because  she  has  a  charge  by 
vay  of  jointure  or  dower  out  of  the  estate,  and  there  is  a 
mere  reservation  in  the  proviso  for  redemption  of  the  mort- 
gage, which  would  carry  the  estate  from  the  person  who 
wu  owner  at  the  time  of  executiug  the  mortgage,  or  where 
the  words  admit  of  any  ambiguity,  that  there  is  a  resulting 
trust  for  the  benefit  of  the  wife,  or  for  the  benefit  of  the 
hoiband,  according  to  the  circumstances  of  the  case.    But 

(a)  5  MyL  &  Cr.  97.  (e)    lb.  cited  ;  but  see  4  Vin. 

(b)  1  High,  104.  Abr.51. 
(e)  3  RiiM.  &  MyL  360.  (/)  1  BUgb  126. 


CUKRK 

V. 
BVROB. 


{d)  I  Vera.  39G. 
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here^  it  seems  to  me^  that  the  operation  of  the  deed  as  to 
the  mortgage  term^  and  the  operation  of  the  deed  as  to  the 
limitation  of  the  fee^  are  wholly  distinct^  and  do  not  in  any 
way  depend  on  each  other.    The  question  does  not  arise 
npon  the  interpretation  of  the  proviso  for  redemption;  bat 
it  arises  upon  a  distinct  and  subsequent  clause  in  the  deed. 
The  term  and  the  fee  are  kept  distinct  in  the  deed.    The 
term  is  a  security  for  the  repayment  of  the  money  lent ; 
and  when  the  mortgage  should  be  discharged,  the  inten- 
tion of  the  maker  of  the  deed  was,  that  the  term  should  be 
completely  at  an  end.    The  way  in  which  they  proposed  to 
effect  this  was,  by  declaring  that,  upon  payment  of  the 
money  due,  the  term  shall  cease.    If  the  money  had  been 
paid  at  the  day,  the  term  ceasing,  there  could  have  re- 
mained nothing  of  the  mortgage  operating  upon  the  pro- 
perty.    But  there  would  then  have  remained  the  declara- 
tion in  the  deed  directing  what  should  be  done  with  the 
estate,  subject  to  the  term.    The  term  being  at  an  end,  the 
operation  of  the  deed,  so  far  as  it  declared  the  limitations 
of  the  estate,  subject  to  the  term,  remained  perfectly  dis- 
tinct, and  had  no  connexion  whatsoever  with  the  existence 
of  the  term,  which  then  would  have  ceased  to  exist.    A 
court  of  equity  will  so  deal  with  a  declaration,  that,  upon 
payment  of  a  sum  of  money  on  a  given  day,  the  term  shall 
cease — that,  although  the  term  becomes  absolute  by  non- 
payment of  the  money  at  the  day,  it  is  still  subject  to  re- 
demption.    By  whom  it  may  be  redeemed  must  be  dis- 
covered from  the  title.^'      Then  Lord  Redesdale  proceeds 
to  make  observations  peculiar  to  that  case ;  but  the  ge- 
neral rule  is  sufficiently  established  by  this  as  well  as 
other  cases.     The  present  stands  thus: — ^Various  mem- 
bers of  a  family  were  equitably  entitled,  in  undivided 
interests,  to  certain  chattel  leaseholds.     One  of  them  was 
a  married  woman.     Part  of  the  interest  belonged  to  her 
for  her  separate  use ;  part  to  her  absolutely,  not  to  her  se- 
parate use,  and,  therefore,  to  her  husband,  in  her  right, 
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in  the  sense  in  which  the  law  uses  that  term^  and  with  1845. 
the  consequences  attaching  to  that  state  of  things  in  the 
case  of  a  chattel  leasehold.  All  the  parties  interested  in 
this  leasehold  property  joined  in  vesting  the  property  in 
a  trustee^  Mr.  Pocock^  who  was  to  divide  and  allot  the 
property  to  the  different  parties  according  to  their  seve- 
ral interests.  Under  these  circumstances,  Mr.  Burgh,  the 
husband  of  one  of  the  parties,  makes  a  mortgage  of  part 
of  the  property  to  a  Mr.  Edwards,  in  which  the  wife  joins. 
This  mortgage  comprises  property  of  which  the  husband 
could  effectually  dispose  without  her,  and  property  which 
could  not  be  effectually  aliened  without  her  concurrence ; 
and  the  proviso  for  redemption  is,  that,  if  the  husband,  his 
heirs,  executors,  or  administrators,  shall  pay,  the  assignment 
shall  become  void.  After  this,  as  I  collect,  her  interest 
acquired  certain  additions.  Then  the  second  mortgage  is 
made  by  the  husband,  the  wife  not  joining :  whether  it 
comprises  property  of  which  he  could  not  dispose  with- 
out her  consent,  is  not  material  to  consider ;  it  comprises 
property  which  he  could  alienate  without  her  consent.  The 
proviso  for  redemption  is  in  the  same  form  as  in  the  first 
instance,  namely,  that,  on  the  payment  of  the  money  by  the 
husband,  his  heirs,  executors,  or  administrators,  on  a  given 
day,  the  assignment  shall  become  void.  After  this,  the 
trustee,  Mr.  Pocock,  makes  the  allotments  and  divides 
the  property,  and  then  other  deeds  are  made  in  favour 
of  the  two  mortgagees  respectively:  whether  they  in- 
cluded other  property  is  immaterial.  The  wife  joins  in 
each  of  these,  as  do  the  trustee  and  the  husband ;  and 
the  proviso  for  redemption  is  then  in  a  different  form — not 
that,  upon  payment  of  the  money,  the  assignment  shall 
become  void,  which  might  have  had  an  inconvenient  effect, 
but  that,  upon  payment  by  the  husband  and  wife,  or  either 
of  them,  or  their,  his,  or  her  executors,  &c.,  the  property 
shall  be  assigned,  not  to  the  husband  only,  but  to  the 
husband  and  wife,  or  either  of  them.    There  is  also  r 
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1845.  power  of  sale;  and  after  the  usual  direction  as  to  appro- 
priatiouj  the  clear  surplus^  if  any,  is  to  be  paid  to  the 
husband  and  wife,  or  either  of  them,  their  heirs,  executors, 
administrators,  or  assigns,  according  to  their  respective 
interests. 

Now,  that  these  alienations  became  absolute  at  law  no 
one  can  doubt,  as  the  money  was  not  paid  in  either  case 
at  the  time  appointed.  They  became  absolute  at  law  in 
the  husband's  lifetime.  It  is  quite  clear,  and  has  been  ad- 
mitted on  both  sides,  that,  as  far  as  the  mortgagees  were 
concerned,  the  assignment  has  never  become  absolute  in 
equity.  The  mortgages  are  still  redeemable  in  equity  by 
some  person  or  persons ;  but  the  question  is,  whether  the 
alienations  which  I  have  mentioned  have  become  absolute 
in  equity  in  favour  of  the  husband,  or  his  alienees,  the  mort- 
gagees, against  the  wife,  who  has  survived  the  husband. 
This  depends  upon  the  intention  of  the  husband,  to  be 
collected  from  some  or  one  or  all  of  the  instruments  exe- 
cuted by  him.  As  I  read  the  instruments,  not  one  of  them 
exhibits  that  intention.  The  only  intention  on  the  part 
of  the  husband  was  to  give  the  alienees  security  for  the 
money  advanced.  It  does  not  appear  to  me  that  the  wife's 
rights  in  equity  are  more  prejudiced  than  if  a  mere  deposit 
of  the  deeds  bad  been  made  by  the  husband  for  securing 
the  money.  The  mortgages  were  mere  pledges  or  charges, 
and  nothing  more.  But  it  has  been  said  that  some  claim 
arises  against  the  wife,  from  the  circumstance  that  pro- 
perty to  which  she  was  entitled  for  her  separate  use  was 
included.  I  do  not  see  that  this  in  any  manner  affects 
her.  As  to  the  rent  being  reserved  in  the  lease  to  the 
mortgagee,  that  was,  in  my  judgment,  necessary  or  pro» 
per,  and  the  case  remains  the  same  as  if  the  lease  had  not 
existed.  I  differ,  with  great  respect,  from  the  conclusion 
to  which  the  learned  Master  has  come :  the  cases  of  Baiet 
v.  Dandy  and  Pitt  v.  Pitt  do  not  appear  to  have  been  cited 

before  him. 

Exceptions  allowed. 
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Between  John  Haigh  and  G.  A.  Haioh,  Plaintiflis,  Aug,  2nd 

and  *  ^^' 
Robert  Jaggab,  James  Jaoqab,  Joseph  Jaggar^  John 
Jaggar,  Joseph  Dickenson^  and  Henry  Sykes,  De- 
fendants. 

1  HIS  was  a  motion^  that  the  defendants^  the  Jaggars^  their  injanction  to 

bailiffs,  servants,  agents,  and  workmen,  might  be  restrained  ^mi^^ym 

by  injanction  from  further  breaking  into  and  entering  upon  ^^^^^  ^^^ 

the  lower  bed  of  coal  demised  to  the  plaintiffs,  and  from  fitting  acts  of 

digging,  raising,  and  taking  coals  therefrom,  and  from  other-  leged  to 'be  pro- 

wise  interfering  with  the  rights,  liberties,  and  privileges  of  p^^e  wait^ 

the  plaintiffs,  under  the  lease  granted  to  them.  refused,  under 

,  t»ic  special  cir- 

The  plaintiffs  claimed  to  be  lessees  for  forty  years  under  cumstances  of 

the  case 

a  demise  to  them  from  the  defendants  Joseph  Dickenson  Sembu,  that, 

and  Henry  Sykes  of  certain  closes  of  land,  and  of  a  bed  of  SL^^Mi^a^d" 

coal,  called  the  Robin  or  lower  bed  of  coal,  lying  under  complete  pos- 

"      '^  session  of  an 

those  closes.  esUte,  by  a  title 

The  defendants,  the  Jaggars,  claimed  to  be  lessees  of  other^ho^"' 

some  lands  adjoining  the  plaintiffs'  closes,  and  of  the  lower  ^^Xst^him 

bed,  by  virtue  of  an  indenture  of  lease,  dated  the  27th  ^^^  J^c"  be  no 

September,  1804,  and  made  between  John  Sykes,  an  an-  tween  the  par- 

cestor  of  the  defendant  Henry  Sykes,  and  a  former  owner  pSy'hiposscs- 

of  the  closes  demised  to  the  plaintiffs,  of  the  one  part,  and  f  1°*^  swear  that 

*                 '                         *^       '  his  own  title  is 

Joseph  Jaggar,  deceased,  and  others,  of  the  other  part.  just  and  valid, 

The  plaintiffs,  by  their  affidavits  in  support  of  the  mo-  title  of  his 

tion,  stated,  (foUowing  the  aUegations  of  the  biU),  that,  in  'JjuSln- 

Aognstj  1844,  the  defendants,  the  Jaggars,  through  a  coal-  ^J^^J;  that  «ute 

pit  sank  in  the  lands  which  had  been  demised  to  them^  not  prevent  a 

sad  near  the  closes  comprised  in  the  said  lease  to  the  de-  from  interfering 

(before  judg- 
ment at  law  or 
deeree  in  equity)  to  restrain  the  party  in  posseBsion  from  committing  waste  npon  the  inheritance. 
Qmtv,  what  is  tlM  praaaat  axtant  and  affaot  of  tha  writ  of  99trtp§mmU  t 
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1845.  ponents,  broke  into  and  entered  upon  the  said  lower  bed 
of  coal  demised  to  the  deponents^  and  commenced  diggings 
raising,  and  taking  away  large  quantities  of  coal  from  the 
said  lower  bed;  that  in  September^  1844^  the  deponents 
caused  the  last-named  defendants  to  be  served  with  a  no- 
tice in  writing  of  the  lease  granted  to  the  deponents^  and 
that^  unless  the  said  defendants  immediately  made  proper 
and  reasonable  compensation  to  the  deponents  for  the  tres- 
pass and  damage  committed  by  them^  and  for  the  coal 
so  taken^  an  action  at  law  would  be  commenced  against 
them  without  further  notice ;  that  the  defendants  refused 
to  comply  with  the  terms  of  such  notice ;  and  that  in  Fe- 
bruary last  the  deponents  commenced  an  action  against 
the  defendants  Joseph  Jaggar  and  John  Ja^ar  for  the 
said  trespasses  and  damage ;  that  this  action  was  discon- 
tinued^ and  another  action  brought  in  June  last,  to  which, 
on  the  4th  July,  the  defendants  at  law  pleaded  several  pleas, 
amounting  to  a  plea  of  not  guilty,  and  pleas  justifying  the 
trespasses  and  setting  up  a  claim  on  the  part  of  the  defend- 
ants the  Jaggars,  under  a  pretended  indenture  of  the  27th 
day  of  September,  1804,  (the  lease  before  mentioned),  to 
the  said  lower  bed  of  coal  demised  to  the  deponents  as 
aforesaid ;  but  the  deponents  were  not  able  to  proceed  to 
trial  in  the  said  action  at  the  assizes  for  the  county  of 
York,  held  on  the  10th  day  of  July. 

The  plaintiffs  then,  after  alleging  that  the  defendants 
had  continued  to  work  the  coal  since  August,  1844,  and 
that,  in  carrying  away  the  coals  from  the  lower  bed,  they 
had  damaged  a  great  portion  of  the  remainder  of  the  coal, 
stated,  that,  if  the  defendants  were  allowed  to  proceed,  ir- 
reparable damage  would  be  done  to  the  works  and  mines  of 
the  plaintiffs. 

The  plaintiffs  further  stated,  that  they  were  advised,  and 
believed,  that,  if  the  alleged  indenture  of  lease  was  ever 
made  to  the  defendants  the  Jaggars,  their  rights  and  inter- 
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ests  under  it  (the  term  in  it  being  stated  to  be  twelve  years  1845. 
only)  had  long  since  ceased  and  determined ;  and  that  they 
onght  to  be  barred  from  setting  up  such  lease  by  the  Sta- 
tute of  limitations.  The  plaintiffs  also  alleged,  that,  at 
the  time  their  own  lease  was  granted,  they  had  no  notice 
of  the  alleged  lease  to  the  defendants. 

The  defendants,  by*their  affidavits,  denied  the  allegations 
in  the  plaintiffs'  affidavits  as  to  irreparable  mischief.  They 
stated  various  acts  of  ownership,  as  the  repairing  of  fences, 
fcc,  which  had  from  time  to  time,  till  within  seven  years, 
been  done  by  the  defendants,  or  those  through  whom  they 
claimed,  round  and  adjoining  the  coal-pits.  They  ad- 
mitted, however,  that  the  pits  were  left  open  ready  for  the 
getting  and  digging  of  the  lower  bed  of  coal,  when  and  as 
soon  as  the  same  should  be  loosed  from  the  water  in  which 
the  same  was  enveloped  and  fast,  and  that  the  lower  bed 
was  fSast  with  water,  and  could  not  be  worked,  and  remained 
so  till  1844,  when  it  was  loosed  in  part  by  the  working  of 
the  adjoining  collieries. 

With  reference  to  the  alleged  termination  of  their  lease, 
after  stating  that  it  had  been  confirmed  in  succession  by 
diflRnrent  descendants  of  John  Sykes,  they  set  forth  a  pro- 
viso contained  in  it  to  the  effect,  that,  notwithstanding 
tbe  term  of  twelve  years  granted  by  the  lease,  they  should 
have  power  (computing  the  time  from  the  commencement 
of  sinking  any  pit)  to  get,  sell,  and  raise  coals  till  the  quan- 
tity of  six  acres  should  be  gotten  and  disposed  of. 

Mr.  MdUnt  and  Mr.  J.  T.  Humphry^  for  the  motion. — 
^t  right  to  an  injunction  in  matters  of  trespass,  on  the 
pound  of  irreparable  mischief,  is  clear  from  the  cases  of 
^dkeS  V.  Ihr$  (a).  Earl  Cowper  v.  Baker  (i),  and  Tho- 
*^  V.  OakUy  {c) ;  and  that,  though  the  plaintiffs'  title  be 

(s)  6  Vef.  147.  ib)  17  Ves.  128.  (c)  18  Ves.  184. 


1 
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1846.  doubtful ;  Vmveriiiy  qf  O^ord  and  Cambridge  t.  Bichard- 
$on  (a) ;  and  though  the  bill,  as  it  does  in  this  inatance, 
charge  a  pretended  title  in  the  defendants :  Eden.  If^unet,  p. 
191.  [The  Viee'ChanceUor  referred  to  Vice  v.  nomas  (i).] 
That  case  is  distinguishable  from  the  present.  There  the 
petition  prayed  delivery  up  of  possession,  and  did  not  pray 
an  injunction  on  the  ground  of  irreparable  waste.  That 
was  a  mere  ejectment  bill :  it  sought  a  decision  as  to  the 
title  at  law,  and,  consequently  upon  that,  the  relief  of  an 
account.  The  arguments  for  the  appellants  in  that  case 
admit  the  jurisdiction  of  equity  in  granting  injunctions 
against  waste,  and  in  cases  of  mere  trespass,  on  the  ground 
of  irreparable  mischief  (c).  In  that  case,  where  au  account 
was  prayed  as  consequent  upon  the  legal  right,  tho  plaintiffs 
being  out  of  possession,  it  was  necessary  first  to  establish 
the  legal  right.  So,  in  Sayer  v.  Pierce  {d),  the  account 
was  refused  till  the  right  of  possession  was  proved.  But  it 
is  not  necessary  to  shew  the  plaintiffs'  possession  for  tho 
purpose  of  injunction  only  against  trespass,  on  the  ground 
of  irreparable  waste.  That  is  clear  from  the  cases  in  which 
such  injunctions  have  been  granted;  the  remedy  having 
been  granted  against  the  parties  actually  in  possession 
as  trespassers,  even  though  the  legal  title  was  doubtful  ; 
the  object  being  to  protect  the  estate  in  the  interim.  That 
is  all  that  the  plaintiffs  want  here.  When  they  have  es- 
tablished their  legal  title  in  a  court  of  law,  and  not  till  then, 
they  will  come  for  the  account.  A  mere  ix^unction  against 
trespass  is  not  relief  consequent  or  dependent  upon  the 
right  of  possession  within  the  meaning  of  Vice  v.  TTunnas. 
[They  also  referred  to  Jones  v.  Janes  (e).] 


(a)  6  Ves.  689,  70(5.  (c)  See  pp.  17  ftnd'20  of  Mr. 

(b)  Smirke's  Report  of  Flee  v.  Smirke's  Report. 
Thomas,  in  the  Court  of  the  Stan-  (d)  1  Vez.  «en,  232. 
nariet;  and  leo  4  Y.  &  C.  538.  (e)  3  Mer.  161, 173. 
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Mr.  Wigram  and  Mr.  Ebnsleff,  for  the  defendants^  were        i845. 
not  called  upon  to  address  the  Court. 

The    Vicb-Chancellob. — Whether   the   hiw    of  the 
eonntrj,  in  its  actual  condition^  provides  for  the  protection 
of  property  in  litigation^  pending  that  litigation^  as  com" 
pletely  or  effectually  as  in  the  present  state  and  habits  of 
society  is  sufficient  for  general  convenience, — ^whether^ 
since  the  extensive  changes  which^  within  the  last  few 
years^  the  Legislature  has  introduced,  the  writ  of  estrepe* 
ment,  (as  to  whioh  FUzherbert,  Brooke,  and  Coke,  furnish 
or  refer  to  all,  or  almost  all,  the  useful  learning),  is  a 
remedy  that  remains  in  existence  or  can  be  obtained, — 
whether,  with  reference  to  a  dispute  or  an  action,  such  as 
that  existing  between  the  present  parties,  that  or  any  such 
writ  ever  could  have  issued,  it  is  not  necessary  for  me  to 
intimate  any  opinion.    But  I  am  not  aware  of  any  author- 
ity that  would  support  me  in  saying,  that  the  Court  of 
Chaneery,  as  a  court  of  equity,  has  jurisdiction  to  interfere 
for  the  purpose  of  giving  relief  or  protection  in  all  cases   , 
such  at  those,  or  analogous  to  those,  or  within  the  same 
reason  and  principle  as  those,  in  which  the  writ  of  estrepe- 
ment  lies  or  did  lie.     I  am  not,  however,  convinced  that, 
where  a  man  is  in  possession,  however  full  and  complete, 
ef  an  estate  by  a  title  simply  and  merely  adverse  to  that  of 
another  by  whom  the  estate  is,  whether  at  law  or  in  equity, 
daimed  against  him,  without  any  privity  between  them, 
such  a  state  of  things,  if  the  party  in  possession,  by  his 
answer,  whether  truly  or  untruly,  swears  his  title  to  be 
JQst  and  valid,  or  that  of  his  adversary  to  be  unjust  and 
J^ivaUd,  does  of  necessity  prevent  a  court  of  equity  from 
^Interfering   (before  any  judgment  at  law  or  decree  in 
^uity)  to  restrain  the  party  in  possession  from  stripping 
the  estate  of  its  timber,  pulling  down  the  mansion-house 
^pon  it,  or  other  such  acts.     It  is,  I  think,  certainly  true. 
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18^5.  that  the  Court  of  Chancery  does  not  treat  questions  of 
destructive  damage  to  property  now  exactly  as  it  did  forty 
or  fifty  years  back — that  its  protection  in  such  respects  s 
more  largely  afforded  than  it  then  generally  was.  In  say- 
ing which,  I  do  not  merely  allude  to  the  Tarious  injunc- 
tions against  railway  companies,  that  have  of  late  years 
been  so  frequent.  Perhaps,  one  of  the  most  remarkable 
cases  is  Smith  v.  Colly er,  reported  in  8  Ves.  (a).  That  was 
before  no  less  a  person  than  Lord  EUon :  yet,  I  am  not 
perfectly  satisfied,  that,  in  the  same  circumstances,  (as  far 
as  they  are  to  be  collected  firom  the  report),  this  Court 
would  not  now  grant  an  injunction.  The  plaintiffs  seem 
there  to  have  been  in  possession,  substantially,  and  in- 
fants. In  the  case  of  Jone$  v.  Jones  (6),  before  Sir  JV. 
Grant,  (whose  language  at  p.  173  of  the  report  is  well  wor- 
thy of  observation),  the  plaintiff  was  out  of  possession,  and 
there  does  not  appear  to  have  been  a  distinct  allegation  of 
the  commission  or  threat  of  any  waste  or  destruction. 
Such  a  case  as  Mortimer  v.  CottreU,  reported  by  Mr.  Cox  (c), 
would,  I  venture  to  think,  probably  not  receive,  at  the 
present  day,  the  decision  which  it  received  in  1789.  In 
Pillstvorth  V.  Hopton  (d),  which  occurred  in  1801,  the  plain- 
tiff had  failed  in  an  ejectment.  In  Mitchell  v.  Dors  (e),  in 
the  same  year,  the  injunction  was  granted.  Courthope  v. 
Mapplesden  {/)  was  in  1804,  Grey  v.  Duke  of  Northumber- 
land(ff)  in  1809,  Thomas  v.  Oakley  {h)  in  1811,  Norway  v. 
Rotoe  (j)  in  1812,  Field  v.  Beaumont  (A)  in  1818,  Parrott  y* 
Palmer  (/)  in  1884. 

In  the  present  case,  both  parties  claim  in  effect  under 


(a)  8  Ves.  89.  {g)  17  Ves.  28 J. 

{h)  1  Mer.  173.  (A)  18  Ves.  184. 

(c)  2  Cox,  205.  (i)  19  Ves.  144. 

{d)  6  Ves.  51.  {k)  \  Swanst.  204. 

(0  6  Ves.  147.  (/)  3  Myl.  &  K.  632. 
(/)  10  Ves.  290. 
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the  same  lessor  or  grantor;  for  the  lease  or  grant  under        1845. 
which  the  defendants  claim  was  made  by  one  Sykes,  in 
1804.     Sykes  is  dead^  and  the  grant  or  lease  to  the  plain- 
tiffs was  made  in  1843^  by  the  grandson  or  grandsons  of 
Sykes^  claiming  under  Sykes^  and  by  his  title. 

The  question  between  the  parties  is^  whether,  the  lease 
or  grant  of  1804  has  expired^  or  been  abandoned,  so  as  to 
be  incapable  of  being  now  set  up ;  the  plaintiffs  alleging 
the  affirmative,  the  defendants  the  negative,  of  this  pro- 
position. The  case  seems  not  to  have  the  analogy  to  Sayer 
V.  Pierce  {a),  before  Lord  Hardwicke,  which,  previously  to 
referring  to  that  case  for  the  present  purpose,  I  had  rather 
thought  it  to  have.  Lord  Hardwiche  there  speaks  of  a  pos- 
sible injunction. 

It  has  been  argued,  that,  to  the  extent  of  the  plaintiffs' 
grant  or  lease,  they  are  in  the  same  situation,  and  vested 
with  the  same  rights  against  tlie  defendants  in  respect  of 
the  matter  in  dispute,  as  if  the  plaintiffs  had  been  their 
lessors.  If  this  is  so,  it  may  possibly  be  unnecessary  to 
consider  those  authorities  which  apply  only  to  merely 
adverse  claimants,  without  any  privity  of  title.  The  pre- 
sent case  may  possibly,  also,  be  substantially  distinguish- 
able from  the  decision  (d)  to  which  I  referred  early  in  the 
argument,  pronounced  by  the  Lord  Warden  of  the  Stan- 
naries, with  the  concurrence  of  certain  eminent  Judges  who 
assisted  his  Royal  Highness  on  that  occasion.  That  the  de- 
cision there  was  on  a  demurrer,  and  the  matter  before  me 
ii  a  motion,  seems  of  little  or  no  consequence.  If,  as  I  be- 
Geve,  it  had  the  united  authority  of  the  Lord  Chancellor  and 
Lord  Brouffhamy  Mr.  Baron  Parke,  and  Sir  James  Wigram, 
those  learned  Judges  must  have  thought,  that  all  the  facts 
there  stated  by  the  plaintiff  in  his  bill,  or  petition,  if  taken 
as  true,  were  insufficient  to  warrant  any  judicial  interposi- 


(a)  1  Vex.  ten.  232.  of  the  Stannaries,  reported  by  Mr. 

(h)  Vice  X.  Tkomoi,  in  tlie  Court      Smirke. 
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1845.  tion  in  his  faTOur;  and,  supposing,  though  without  saying, 
that  all  the  facts  stated  by  the  present  plaintiffs,  in  the  bill 
before  me,  though  taken  as  true,  could  not  warrant,  were 
the  cause  now  at  a  hearing,  any  decrea  ia  timr  fkvour,  I 
ought  not  to  grant  an  injunotion.  It  is  observable,  that 
the  bill  or  petition  in  Vice  v.  Thomas  does  not  appear  to 
have  prayed  an  injunction;  at  least  so  I  understand  the 
matter. 

The  defendants,  who  claim  a  right  to  do  what  they  are 
doing,  are,  it  is  true,  by  working  the  coal,  taking  away  the 
very  substance  of  the  property;  which  may,  in  a  sense,  be 
perhaps  called  in  this  case,  and  might  in  others  most  cer^ 
tainly  be,  waste  or  destruction;  but,  on  the  other  hand,  it 
is  the  only  mode  in  which  the  property  in  question  can  be 
usefully  enjoyed  or  made  available,  and  may  therefore,  in 
a  sense  perhaps,  be  deemed  not  more  than  taking  the 
ordinary  usufruct  of  the  thing  in  dispute ;  nor  is  unskilful 
or  unminerlike  working  established  against  the  defendants 
to  my  satisfaction,  nor  are  they  said  to  be  insolvent. 

On  the  whole,  whatever  my  impression  may  be  as  to 
the  validity  or  invalidity  of  their  title,  and  whatever  I 
might  have  deemed  it  right  to  do  in  the  absence  of  prece- 
dent and  authority,  I  doubt  too  much  of  my  ability  to  act 
now  against  the  defendants  on  this  motion,  consistently 
with  precedent  and  authority,  to  render  it  in  my  opinion 
fit  that  I  should  do  so;  especially  as  the  defendants  have 
been  working  the  coal  in  question  ever  since  August,  1844. 
The  bill  was  filed  not  before  26th  July,  1845.  An  action 
was  commenced  by  the  plaintiffs  in  February  last,  and  dis- 
continued; and  I  am  not  satisfied  that  they  might  not 
have  brought  their  pending  action  to  trial  at  these  assises, 
if  so  disposed ;  which  circumstances  are  not  by  any  means 
matters  to  be  disregarded  in  a  case  or  for  a  purpose  such 
as  the  present.     The  Lord  Chancellor  can  be  applied  to. 

I  have  said  nothing  as  to  amending  the  bill  and  notice 
of  motion,  by  asking  a  receiver  and  manager,  because  I 
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haT6  not  a  strong  impression  that  I  could  accede  even  to      ^  1845^ 
that  application  in  the  present  position  of  the  action  and  ' 
question  between  the  parties. 


Hughes  v.  Thomas.  2Vbv.  21i/, 

I2ith. 
N  this  case  the  plaintiff  had  obtained  the  common  Tiie  25th  art!- 

.   .        . .  de  of  the  16th 

injunction.  of  the  Orden 

Upon  the  coming  in  of  the  defendant's  answer,  the  J^'^j^^.^' 
plaintiff^  on  the  morning  of  the  20th  November,  filed  ex-  *fnd  to  injunc 
ceptions  to  it  for  insufficieDcy.  On  the  same  day,  which 
was  a  seal  day,  he  shewed  such  exceptions  for  cause  against 
dissolving  the  injunction.  He  then,  instanier,  applied  for 
an  order  to  refer  the  exceptions  to  the  Master.  The  Re- 
gistrar drew  up  the  order,  but  suggested  a  doubt  as  to 
its  validity,  on  the  ground  that  eight  days  had  not  elapsed 
since  the  exceptions  were  filed. 

By  the  5th  of  the  Orders  of  April,  1828,  by  which  the 
practice  was  governed,  until  the  promulgation  of  the  Orders 
of  May,  1845,  when  exceptions  taken  to  an  answer  for  in- 
sufiiciency  are  not  submitted  to  the  plaintiff  may,  at  the 
end  of  eight  days  after  the  exceptions  are  delivered,  but 
not  before,  unless  in  it^unction  causes,  refer  such  answer 
for  insufficiency. 

By  the  26th  article  of  the  16th  Order  of  May,  1845,  the 
plaintiff,  having  filed  exceptions  for  insufficiency  to  a  de- 
fendant's answer,  is  not  to  procure  an  order  to  refer  them 
to  the  Master  before  the  expiration  of  eight  days  from  the 
filing  of  such  exceptions ;  but  by  the  26th  article  he  must 
proeore  such  order  within  fourteen  days  from  the  filing  of 
sodi  exceptions;  and  by  the  28th  article  he  must,  in  an 
injaoetion  cause,  obtain  the  Master's  report  thereon  within 
four  days  after  the  order  to  refer,  or  the  injunction  will 
stand  dissolved. 
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1845.  Mr.  FireeSng,  for  the  plaintiff^  now  applied  to  the  Court 

^j[^^^      that  the  Begistrar  might  be  at  liberty  to  issue  the  required 
V-  order^  according  to  the  old  practice. 

The  Vice' Chancellor  deferred  giving  his  judgment  until 
he  had  consulted  with  some  of  the  other  Judges  of  the 
court 

iV(w.24M.  The  Vice-chancellor. — In  a  cause  before  me,  a  ques- 
tion recently  arose  in  the  Registrar's  Office,  as  to  the  form 
and  nature  of  the  order  to  be  made  on  shewing  exceptions 
for  insufficiency  as  cause  against  dissolving  the  common 
injunction. 

It  was  doubted,  whether,  in  this  respect,  the  General 
Orders  of  May  last,  especially  the  provision  relating  to  the 
time  of  referring  exceptions  for  insufficiency,  had  changed 
the  practice  previously  existing. 

The  matter  having  been  mentioned  to  me,  I  thought  it 
right  to  request  Mr.  Colvile,  the  senior  Registrar,  to  ask 
the  opinion  upon  it  of  the  Master  of  the  Rolls,  the  senior 
of  the  Judges,  with  whose  advice  and  assistance  the  Orders 
of  May  last  were  made.  He  has  done  so,  and  I  under- 
stand from  him,  that  Lord  Langdale's  opinion  is,  that  the 
practice,  as  it  existed  immediately  before  the  making  of 
those  Orders,  remains  in  the  respect  in  question  unchanged. 
As  this  certainly  appears  to  me  to  be  a  convenient  and 
desirable  construction  of  the  Orders,  if  it  is  a  possible  con- 
struction, and  as  the  Master  of  the  Rolls  thinks  it  possible 
and  right,  and  the  Registrar  intends  in  the  cause  before 
me,  unless  I  direct  the  contrary,to  act  accordingly,  I  think, 
it  better,  (whatever  difficulty  might  otherwise  have  been 
or  may  in  truth  be,  felt  by  myself  on  the  point),  not  to 
direct  the  contrary,  but  to  leave  the  Order  under  consider- 
ation to  be  drawn  up  conformably  to  Lord  LangdaU^s 
view  of  the  matter,  unless  the  Lord  Chancellor  shall  order 
otherwise. 
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1845. 

Pannell  v.  Hurley.  *^^^y  7/A. 

IN  the  year  1814.  the  plaintiff  Henry  Pannell  executed  a  Bankers,  under 

....  1         ^  1       .  .     X     .!_         X  thecircumstan- 

conveyance  of  his  real  and  personal  estate  to  three  trus-  ces  of  the  case, 
tees,  named  Clarke,  Bussell,  and  Davy,  upon  trust  for  sale,  ^J^  ^^^' 
and  for  payment  of  his  creditors.  ^l"ch  had  been 

drawn  by  a 

The  trustees,  some  time  afterwards,  opened  a  banking  trustee  from  a 
account  with  Messrs.  Skinner,  Brown,  &  Co.,  bankers,  Cul-  gtandingln" 
lompton,  for  the  use  of  Pannell's  estate,  and  the  account  ^^  !*^H"! 

^  and  placed  to 

was  headed,  "  Henry  Pannell's  estate — Clarke,  Bussell,  and   the  credit  of 

1^         „  the  trustee's 

■l^*^-  private  account 

In  December,  1826,  the  firm  of  Skinner,  Brown,  &  Co.  was  „*p^n''th^°^. 
dissolved,  and  in  the  following  month  a  new  banking  firm  was  f^ce  of  which 

'  ^  "  ®  latter  account 

commenced  by  Skinner,  in  partnership  with  the  defendant  the  bankers 

TT11  11  11  1*1      were  creditors. 

Hurley,  when  new  books  were  opened,  and  new  notes  issued ;  piaiutiff  de- 
but the  books  of  the  former  firm  remained  in  possession  of  oJ^f^^^'^j 
the  new  firm,  and  the  accounts  of  many  of  the  customers  recovered  from 
were  continued  with  them.  One  of  the  accounts  so  con-  had  acquired  it 
tinned  was  Pannell's  account,  which,  in  consequence  of  the  JJ^^^  ^j^^  ^^ 
trustee  Davy  having  survived  his  co-trustees,  was  then  «>8ts^sioned 
headed  "  Henry  Pannell's  estate,  per  Joseph  Davy,  trus-  party  a  defend- 

.        «    ant  instead  of  a 

tee.''     From  1830  to  1834,  the  firm  of  bankers  consisted  co-plaintiff  to  a 
of  the  defendants,  Hurley,  Whitter,  and  Brown.     In  1834,  ''"pSj^'^ine.* 
Brown,  who  carried  on  a  separate  trade  as  a  clothier,  in  creed  to  pay  the 

costs  of  a  cer- 

copartnership  with  his  son  and  Davy,  became  bankrupt,  tificated  bank- 
Pannell's  account,  headed  in  the  manner  last  stated,  was  beenmi^ea 
oontinued  in  several  successive  pass-books  till  the  year  defendant  to 
1838^  when  it  was  closed,  under  the  following  circum- 
•tances. 

On  the  14th  February,  1838,  Davy,  being  indebted  to 
the  banking  house  in  the  sum  of  71/.  I6s.  9d.  on  his  pri- 
vate account,  and  in  a  sum  of  upwards  of  j£250  on  the 
joint  account  of  himself  and  Brown  &  Son,  and  having 
SOS/.  12#.  standing  to  his  credit  on  the  trust  account,  called 

VOL.  II.  R  c.c.c. 
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1845. 
Pannell 

V. 
HURLKY. 


at  the  bank  and  drew  two  cheques  on  the  trust  account 
for  the  respective  sums  of  71/.  16*.  9rf.  and  230/.  155.  3d., 
making  together  308/.  125.,  and  directed  those  cheques  to 
be  placed  respectively  to  the  credit  of  the  two  other  ac- 
counts above  mentioned.  This  was  accordingly  done,  and 
the  trust  account  for  1833  appeared  in  the  books  of  the 
bank  in  the  following  form;  and  was  never  afterwards  con- 
tinued : — 


1833.                           £  8.  d, 

Feb.  14.  Daw ...     71    16  9 
Brown,  Davy, 

&  Son    .     .  2.%  15  3 


X-308  12     0 


ia33.  £.   *.    d. 

Jan.    1.    Balance.     .  259     0     6 

„     12,   Cash  ...     49  II     6 


£308  12     0 


Under  these  circumstances,  the  original  bill  was  filed  by 
Pannell  and  Francis  Huyshe  (the  latter  plaintiff  suing  on 
behalf  of  himself  and  all  other  creditors  of  Pannell,  parties 
to  the  trust  deed)  against  Hurley,  Whitter,  Brown, — who 
had  obtained  his  certificate  under  his  bankruptcy,— and 
Davy,  praying  that  the  defendants,  or  some  of  them,  might 
be  compelled  to  refund  the  sum  of  308/.  12*.  so  applied  in 
discharge  of  the  before-mentioned  debts  of  71/.  I6s.  9d. 
and  236/.  lbs,  3d. 

The  defendants  Hurley  and  Whitter,  by  their  answer, 
denied  that,  except  as  might  appear  from  the  heading  of 
the  accounts,  they  had  any  notice  or  knowledge  that  the 
sum  of  308/.  128.  was  held  upon  the  trusts  mentioned  in 
the  bill,  or  that  the  dealing  therewith,  as  before  stated, 
was  a  breach  of  trust ;  and  they  stated,  that  the  whole  of 
the  transaction  as  to  drawing  the  cheques  took  place  with- 
out the  privity  or  knowledge,  in  any  manner,  of  either  of 
them,  or,  as  they  believed,  of  the  defendant  Brown.  It 
appeared,  however,  from  the  evidence  of  Francis  Leigh, 
who  was  the   solicitor   for  Pannell's  trust,  and  was   ex- 
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amined  for  the  plaintiff^  that  the  defendant  Hurley  was  a         1845. 
creditor  of  Pannell^  and  executed  the  deed  and  attended      p][7Ji^ 
several  meetings  of  the  creditors,  one  of  which  was  as  late      „   ^' 
as  the  year  1830;  and  that  the  defendant  Whitter  was  in 
partnership  with  the  deponent  as  a  solicitor  in  1828,  when 
several  of  the  transactions  relating  to  PannelPs  trust  were 
effected,  and,  in  particular,  when  an  abstract  of  title  to 
some  of  the  real  property  of  Pannell  was  prepared  and  de- 
livered j  and  that  the  accounts  relative  to  the  costs  of  these 
transactions  were  regularly  entered  in  the  books  of  Leigh 
and  Whitter. 

After  some  of  the  answers  were  put  in,  the  plaintiff 
Huyshe  died ;  whereupon  a  bill  of  revivor  was  filed  by 
the  plaintiff  Pannell  against  the  original  defendants  and 
Arthur  Abbott,  the  executor  of  Huyshe,  requiring  an  an- 
swer from  Abbott.  Abbott,  having  answered  the  bill  of 
revivor,  died,  and  the  suit  was  again  revived  against  his 
executor,  E.  W.  Paul. 

The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Kenyon,  for  the  plaintiff. — It  is 
clear  that  the  bankers  concurred  in  the  breach  of  trust, 
and  are  liable :  HiU  v.  Simpson  (a),  Keane  v.  Robaris  (A), 
M'Leod  V.  Drummond  (c).  [The  Vice- Chancellor  referred 
to  Wilson  V.  Moore  (d).]  Independently  of  the  heading  of 
the  accounts,  it  is  shewn  by  the  witness  Leigh  that  they 
had  direct  notice  of  the  trust.  [The  Vice- Chancellor, ---K 
the  only  notice  to  the  bankers  had  been  the  title  of  the 
account,  this  might  have  been  a  case  of  more  difficulty.] 
Brown  also,  it  is  submitted,  was  liable,  although  a  certifi- 
cated bankrupt.  He  was  a  party  to  the  fraud.  Bank- 
ruptcy and  a  certificate  is  no  bar  to  an  action  of  tort  for 

(a)  7  Vc8. 152.  (c)  17  Vea.  152. 

(6)  4  Madd.  333.  (d)  1  Myl.  &  K.  126, 337. 

R  2 
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1845.         selling  out  stocky  &c. :  Parker  v.  Crole{a),  In  re  Newbury  {b). 
Pannbll       f  ^®  Vice- Chancellor. — ^The  notion  of  charging  Brown  with 
V*  anything  in  this  Court  is  entirely  out  of  the  question.] 

Mr.  Anderdon  and  Mr.  Rogers,  for  the  defendants  Hur- 
jey  and  Whitter. — The  question  is,  whether  the  exercise 
of  the  power  which  the  law  gave  to  this  trustee  was  in- 
equitable. He  had  a  legal  right  to  make  the  transfer. 
It  was  not  incumbent  on  him  to  continue  the  fund  as 
a  trust  fund.  He  might  have  repaid  the  money  the  next 
day.  How  can  the  bankers  be  affected  by  that  pro- 
ceeding? [The  Vice-Chancellor. — It  is  not  suggested  that 
Davy  had  any  right  to  the  money  himself.  The  bankers 
owed  the  money  to  the  trust  fund.  Do  they  cease  to  owe 
it  in  consequence  of  what  Davy  has  done  with  their  con- 
currence?] One  question  is,  whether  the  notice  which 
they  originally  had  of  the  trust  is  to  involve  the  conse- 
quences of  notice  to  the  end  of  time.  Another  question 
is,  whether,  when  a  man  having  several  accounts  at  a 
banking-house,  pays  over  sums  of  money  from  one  ac- 
count to  another,  the  bankers,  knowing  this,  are  answer- 
able for  a  breach  of  trust  which  he  may  commit  in  so  doing. 
This  is  not  like  the  case  of  a  merchant  receiving  money 
for  the  express  purpose  of  placing  it  to  an  executorship 
account,  and  placing  it  to  his  own.  They  had  no  reason 
to  suppose  that  the  balance  did  not  belong  to  the  trustee, 
nor  were  they  bound,  merely  by  reason  of  the  manner  of 
heading  the  trust  account,  to  inquire  as  to  his  mode  of 
dealing  with  it :  per  Parke,  B.,  Sims  v.  Brtttain  (c). 

Mr.  Wigram  and  Mr.  Terrell,  for  the  defendant  Brown. 


(a)  5  Bing.  63.  {b)  4  Ad.  &  Ell.  100. 

(c)  4  B.  &  Ad.  375,  377. 
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Mr.  FoUeit,  for  the  defendant  Paul.  1845. 


The  Vice-Chancellor. — Money  is  due  from  A.  to  B., 
in  trust  for  C.  B.  is  indebted  to  A.  on  his  own  account. 
A.^  with  knowledge  of  the  trust,  concurs  with  B.  in  setting 
one  debt  against  the  other^  which  is  done  without  C.'s 
consent.  Can  it  be  a  question  in  equity  whether  such  a 
transaction  can  stand?  There  is  nothing  more  in  the 
case  than  that.  The  debt  of  £300  and  a  fraction  remains 
due  from  Hurley  and  Whitter  to  the  trust  estate. 


Upon  the  question  of  costs^  Mr.  Wigram  contended  that 
Brown  was  entitled  to  be  paid  his  costs,  on  the  ground 
that  he  ought  not  to  have  been  made  a  party.  If,  in  an 
action  at  law,  his  non-joinder  as  a  defendant  had  been 
pleaded  in  abatement,  the  plaintiff  might  have  replied  the 
bankruptcy  and  certificate :  Lush.  Pract.  77 ;  3  &  4  WUU 
4,  c.  42,  8. 10. 

Mr.  FoUetty  for  the  defendant  Paul,  contended,  that  it 
was  not  necessary  for  the  plaintiff  to  revive  the  suit  against 
Huyshe;  or,  if  it  was,  that  it  was  not  necessary  to  file  a 
bill  of  revivor  requiring  an  answer:  consequently,  that  his 
cUent  was  entitled  to  his  costs  against  the  plaintiff,  whe- 
ther the  plaintiff  had  or  had  not  a  right  to  recover  them 
over  against  the  other  defendants. 

The  Vice-chancellor  pronounced,  in  substance,  the 
following  decree : — 

Order,  that  the  defendants  Hurley  and  Whitter  pay  into  court,  on  or 

before  the  Ist  day  of  August,  the  sum  of  £ ,  heing  the  amount  of 

306/.  12f.,  with  interest  at  4  />er  ceni,  from  the  14th  February,  1833. 


Pannsll 

V, 

Hurley. 


( 
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1845. 


Pannell 

V. 

Hurley. 


Declare,  that  the  plaintiff  is  to  have  the  general  costs  of  the  suit  against 
the  defendants  Hurley  and  Whitter,  (excluding  the  costs  of  certain  un- 
necessary evidence).  Declare,  that  the  costs  of  the  defendants  Paul  and 
Abbott  are  to  be  received  from  the  plaintiff,  and  that  the  plaintiff  is  to 
have  them  against  the  defendants  Hurley  and  Whitter,  but  not  to  a 
greater  extent  than  would  have  been  the  amount  of  those  costs  if  Paul 
and  Abbott  had  been  co-plaintiffs  with  Pannell ;  and  let  the  plaintiff  re- 
ceive the  other  costs  paid  to  Abbott  and  Paul  out  of  the  fund.  Tax  the 
costs  accordingly,  and  lot  them  be  paid  to  the  plaintiffs  by  the  defendants 
Hurley  and  Whitter,  and  out  of  the  fund,  by  the  plaintiffs.  Tax  Brown's 
costSy  and  let  them  be  paid  by  the  plaintiff. 


Jujie  2Srd. 

The  Court  wiU 
not  order  an 
executor  to  pay 
into  court 
money,  which 
he  states,  by  his 
answer,  to  have 
retained  in 
satisfaction  of 
a  debt  due  to 
him  from  the 
testator. 


MiDDLETON  V.  PoOLE. 

IHIS  was  a  creditors'  suit.  The  defendant,  the  exe- 
cutor, by  his  answer,  stated,  that  the  testator,  at  the  time 
of  his  death,  was  indebted  to  the  defendant  in  the  sum  of 
£332  for  money  advanced ;  and  that  he  the  defendant  had 
retained  and  paid  that  sum  out  of  the  assets  come  to  his 
hands.  In  the  schedule  to  his  answer  he  set  forth  a 
list  of  receipts  Und  payments ;  the  former  amounting  to 
1152/.  I5s»,  and  the  latter,  including  the  sum  of  £332,  to 
895t  3^.  7d. 

A  motion  was  now  made,  on  the  part  of  the  plaintiff, 
founded  on  the  usual  affidavit  verifying  the  casting  up  of 
the  items,  that  the  defendant  might  be  ordered  to  pay 
into  court  the  sum  of  589/.  1 1*.  bd.,  being  the  difference 
between  the  amount  of  receipts  and  payments,  excluding 
from  the  payments  the  sum  of  £332. 


Mr.  JV.  M.  James,  in  support  of  the   motion,  referred 
to  the  observations  of  Sir  James  Wigram,  in  Tipping  v. 

Power  {a). 


(a)  I  Hftre,  405  ;  see  p.  411. 
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Mr.  Witfram  and  Mr.  Lemn  opposed  the  motion.     They         1846. 
cited  Nunn  v.  Barlow  (a) .  ** 

r. 
Poole. 

The  Vice-Chancellor. — I  do  not  feel  bold  enough  to 
make  the  order  as  to  the  £332. 


(a)  1  S.  &  S.  588. 


Inglefield  V,  Coohlan.  Jt*fy  OM. 

1  HE  will  of  Jeremiah  Coghlan,  R.N.,  C.B.,  in  his  own  Bequest  of 
handwriting,  and  dated  the  11th  May,  1840,  was  partly  as  a  married 
foDows :  ''  All  my  money  in  the  funds  of  the  Bank  of  Eng-  ^IS!'cnti^'^^^^^ 

for  her  own 
me  and  benefit  during  her  life/'  is  a  bequest  to  her  for  life,  to  her  separate  use. 

Testator yhaving  if  7300  stock,  bequeathed  to  his  nephew,  J.  C,  ;^200  stock,  part  of  the  afore- 
nid  1^7300,  in  order  that  he  might  be  effectually  enabled  to  resist  bylaw  any  attempt  to  deprive 
him  of  the  Little  property  whidi  he  and  his  connexions  possess^  in  Crookhaven ;  and,  in 
order  the  better  to  deter  any  person  from  attempting  the  same,  he  requested  that  if20()  of 
the  above-named  stock  should  be  placed  in  the  National  Bank  of  Ireland,  subject  to  the  control 
of  the  said  J.  C,  and  the  testator's  niece,  M.,  should  it  be  found  necessary  to  call  for  or  remove 
it  from  the  bank,  to  defend  any  attempt  that  might  be  made  to  dispossess  them.  On  no  other 
Booount  was  the  said  £200  stock  to  be  removed  from  the  National  Bank  ;  but  the  interest  of  the 
itme  might,  nevertheless,  be  drawn  for  the  use  and  benefit  of  the  said  J.  C. ;  the  principal  to 
continue  in  the  bank  for  ten  years  after  the  testator's  death,  at  the  expiration  of  which  time  it 
might  be  withdrawn  for  the  benefit  of  his  family,  provided  no  threat  or  intimation  of  a  claim 
wu  made  against  the  property.  The  property  was  recovered  by  law  against  J.  C,  in  the  tes- 
tator's lifetime,  and  the  testator  paid  the  costs  of  the  action ; — Heldf  that  J.  C.  was  entitled  to 
two  legacies  of  ;£f200  stock  each,  absolutely. 

Testator,  by  will,  distributed  J&7300  stock  amongst  several  legatees,  except  ^£^200,  surplus  of 
the  stock,  winch  he  directed  to  be  applied  in  defraying  any  necessary  expenses.  By  a  codicil, 
dated  two  years  after  the  will,  at  which  time  there  was,  by  reason  of  certain  erasures  made  in  his 
will,  a  much  larger  surplus  than  jf200  stock,  he  left  **  the  surplus  of  his  money  in  the  funds  " 
to  be  appropriated  as  his  executors  might  think  proper  among  the  several  legatees.  By  a  sub- 
leqnent  codicil,  dated  a  few  days  after  the  former,  the  testator,  after  bequeatiiing  certain  snuff- 
boxes, he.,  and  stating  that  there  appeared  **  a  surplus  remaining  after  the  legacies  aforesaid 
were  paid,"  begged  his  executor  to  distribute  the  same  among  the  children  of  his  son  W.  There 
WIS  property  of  inconsiderable  amount  besides  stock,  to  whidh  the  residuary  bequest,  contained 
in  the  last  codicil,  might  be  applied : — Held,  that  that  bequest  did  not  operate  as  a  revocation 
of  the  bequest  of  the  surplus  of  the  funds  contained  in  the  second  codicil. 

Testator  distributes  a  sum  of  stock,  except  a  small  part,  amongst  certain  legatees,  as  to  one 
of  whom,  X.  Y.,  he  uses  expressions  of  resentment,  and  says,  that  the  bequest  is  more  than 
the  deserves.  By  a  codicil,  he  leaves  the  surplus  stock  to  be  appropriated,  as  his  executors  think 
proper,  among  the  several  legatees.  The  executors,  in  appropriating  the  stock,  cannot  omit 
X.Y. 
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1845.         laud,  namely  £7300  stock  reduced  3^  per  Cent.,  formerly 

Inglefie^d    *^®  ^'^  ^  P^^  Cent.  Stock  Annuities,  I  will  and  bequeath 
^'  as  follows :  To  my  son,  William  Marcus  Coghlan,  a  cap- 

tain  in  the  East  India  Company^s  artillery,  now  serving  in 
Bombay,  I  will  and  bequeath  £1000  stock  of  the  aforesaid 
£7300.  To  Mrs.  Grant,  wife  of  Captain  John  Grant,  of 
the  East  India  Company's  artillery,  and  now  serving  in 
Bombay,  I  will  and  bequeath  £1000  stock  of  the  aforesaid 
£7300  stock,  solely  and  for  her  own  use  and  benefit  during 
her  life."  The  testator  then  bequeathed  £1000  of  the 
same  stock  to  Isabel,  his  wife,  which,  after  using  some  ex- 
pressions of  resentment,  he  declared  would  (together  with 
her  pension)  be  more  than  she  deserved ;  £400  of  the  same 
stock  to  his  niece,  Maria  Thomas,  which  he  directed  to  be 
placed  in  the  National  Bank  of  Ireland  for  her  sole  use 
and  benefit ;  £200  of  the  same  stock  to  his  brother  Daniel. 
He  then  proceeded  as  follows :  *'  To  John,  the  eldest  son 
of  my  late  brother,  Timothy  Coghlan,  I  will  and  bequeath 
£200  stock  of  the  aforesaid  £7300,  in  order  that  he  may 
be  effectually  enabled  to  resist  by  law  any  attempt  to  de- 
prive him  of  the  little  property  which  the  said  John  Coghlan 
and  his  cdnnexions  possess  in  Crookhaven.  And,  in  order 
the  better  to  deter  any  person  or  persons  from  attempting 
the  same,  I  hereby  request  that  £200  of  the  above-named 
stock  shall  be  placed  in  the  National  Bank  of  Ireland,  sub- 
ject to  the  control  of  my  said  nephew,  John  Coghlan,  and 
my  niece  heretofore  named  above,  Maria  Thomas,  should 
it  be  found  necessary  to  call  for  or  remove  it  from  the 
bank  to  defend  and  resist  any  attempt  that  may  be  made 
to  dispossess  them  of  the  property  they  hold.  On  no  other 
account  whatever  is  the  said  £200  stock  to  be  removed 
from  the  National  Bank  of  Ireland,  but  the  interest  of 
the  same  may  nevertheless  be  drawn  for  the  use  and 
benefit  of  the  aforesaid  John  Coghlan ;  the  principal  to 
continue  in  the  bank  for  ten  years  after  my  death,  at  the 
expiration  of  which  time  it  may  be  withdrawn   for   the 
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benefit  of  his  family^  provided  no  threat  or  intimation  of        18  f 5. 
other  parties  be  held  out,  shewing  an  intention  to  advance    jj^^^^^TT 
or  support  any  claim  against  the  property/^     The  testator  v- 

COGHLAN. 

then,  after  giving  some  other  legacies  out  of  the  same  stock, 
amounting  in  the  whole  to  £1 100  stock,  stated  that  he  should 
dispose  of  the  remaining  £200  stock  of  the  said  £7300  at 
the  conclusion  of  his  will.     The  testator  then  bequeathed 
to  his  grandchild,  William  Mantz  Coghlan,  (an  infant  son 
of  his  son,  William  Marcus  Coghlan),  his  India  stock,  (com- 
monly called  One  Star),  equal  to  the  present  price  of  that 
itock,  about  £2500 ;  the  said  stock  not  to  be  saleable  or 
transferable  until  he  should  attain  the  age  of  twenty-one 
Tears,  but  the  interest  to  be  available  for  his  education 
and  support,  subject  to  the  management  and  control  of 
his  father,  or  his  mother,  in  the  event  of  his  father's  death. 
And  he  gave  to  his  said  grandson  a  gold-hilted  sword,  and 
several  other  gold  and  silver  articles  of  value,  (which  were 
specified  in  the  will),  including  certain  gold  snuff-boxes. 
In  the  event  of  his  above-named  grandchild,  William  Mantz 
C!oghlan,  not  living  to  attain  the  age  of  twenty-one  years, 
he  directed  that  the  aforesaid  India  stock,  together  with 
the  other  valuable  articles  collectively  bequeathed  to  him, 
were  to  devolve  to  his  next  eldest  brother,  and  so  on  in 
succession  to  the  male  children  of  his  aforesaid  son,  Wil- 
fiam  Marcus  Coghlan,  to  be  kept  as  heir-looms  in  the 
fcmily,  and  in  the  care  and  under  the  management  of 
their  father  aforesaid. 

The  testator  then,  after  stating  that  he  had  between  £200 
iBd  £300  in  the  hands  of  his  agent,  Mr.  Muspratt,  pro- 
ceeded as  follows : — "  Of  the  £200  stock  remaining  undis- 
posed of  heretofore  in  this  will,  as  the  surplus  of  the  £7300 
81 10#.  per  Cents,  I  hereby  request  my  much  valued  friend, 
^>  (a)  [whom  I  have  taken  the  liberty  to  nominate  as  my 

(o)  Here  followed  the  names  the  latter,  together  with  the  words 
^  descriptions  of  two  executors ;  included  between  brackets,  were 
*>tti  the  name  and  description  of     aAerwards  erased  with  a  pen. 
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1846.         executors  to  act  in  the  disposal  of  my  property  as  men- 

Inolkfield     ^o^®^  ^^  ^^®  foregoing  columns  and  according]   to  the 

V'  statement  which  I  have  hastily  made  of  the  same,  and  to 

COOHLAN.  1  iO  ji 

defray  any  necessary  expenses  out  of  the  surplus  £200.^ 
And  the  testator  directed,  that,  if  the  £200  were  not  suflS- 
cient  to  defray  the  expenses,  they  were  to  be  paid  out  of 
the  money  in  the  hands  of  Mr.  Muspratt. 

The  testator,  by  a  codicil,  dated  the  9th  April,  1842, 
appointed  Captain  John  Coghlan  Fitzgerald  to  act  as  exe- 
cutor in  conjunction  with  the  executors  named  in  his  will; 
and  he  earnestly  entreated  his  executors  to  lose  no  time  in 
disposing  of  the  stock  mentioned  in  his  will  in  payment  of 
the  legacies  thereby  devised.  He  then  devised  £200  to 
his  servant,  Ann  Davis ;  and  he  directed  that  the  wine  in 
the  house  in  which  he  then  lived  should  be  divided  amongst 
his  executors.  Then  he  said,  ^^  I  leave  the  surplus  of  my 
money  in  the  funds  to  be  appropriated,  as  my  executors 
think  proper,  among  the  several  legatees.  My  debts  are 
very  few,''  &c.  Then  followed  a  statement  of  one  or  two 
debts,  very  small  in  amount ;  and  then  some  specific  be- 
quests, as  household  linen,  &c. 

By  a  codicil,  dated  the  25th  April,  1842,  the  testator 
appointed  Francis  Rogers  Coghlan  to  be  an  executor,  in 
the  room  of  one  of  the  two  executors  named  in  the  wiD, 
and  to  act  in  conjunction  with  his  executors  Admiral 
Ingleby  and  Captain  Fitzgerald.  The  codicil  then  pro- 
ceeded thus : — "  The  gold  snuff-box  bearing  the  crest  of 
Admiral  Ingleby,  I  beg  may  be  returned  to  him,  together 
with  all  other  snuff-boxes  which  I  generally  use.  My 
sword,  sent  home  by  my  said  son  Major  William  Coghlan, 
which  he  took  at  the  storming  and  capture  of  Ghuznee,  in 
the  East  Indies,  I  beg  may  be  returned  to  him  by  Captain 
Fitzgerald.  As  there  appears  a  surplus  remaining  after 
the  legacies  aforesaid  are  paid,  which  I  beg  they  may  be 
with  all  possible  dispatch,  I  beg  my  friends  herein  named 
to  distribute  the  same  among  the  children  of  my  said  son 
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William,  now  in  England,  I  believe  near  Blackheath.     It         1845. 
may  be  given  to  their  grandmother  for  their  use  and  be-     ij^Tletield 
nefit."  ^    «'• 

COGHLAN. 

The  bill  was  filed  by  the  executors,  for  the  purpose  of 
obtaining  the  directions  of  the  Court. 

The  following  questions  were  jnade: — 

Ist.  Whether  Mrs.  Grant  took  an  absolute  interest, 
(either  restricted  or  not  during  her  life  to  her  separate 
use),  or  an  interest  for  life  only  in  the  £1000  stock,  men- 
tioned in  connexion  with  her  name  ? 

2ndly.  Whether  John  Coghlan  was  entitled  to  either  of 
the  sums  of  j£200  stock  mentioned  in  connexion  with  his 
name ;  the  facts  being  that  the  property  at  Crookhaven, 
mentioned  by  the  testator,  was  recovered  from  John  Cogh- 
lan, in  the  testator's  lifetime,  in  an  action  of  ejectment,  and 
that  the  testator  paid  the  costs  of  the  action  ? 

3rdly.  Whether,  there  being  a  surplus  of  the  £7300 
stock,  it  was  to  be  considered  as  having  devolved  under  the 
first  codicil  to  the  executors,  for  the  purposes  mentioned  in 
that  codicil,  or  under  the  second  codicil,  to  the  children  of 
William  Coghlan,  resident  in  England?  This  surplus  ap- 
peared to  have  arisen  from  the  circumstance  of  the  testa- 
tor having  originally  given  larger  sums  of  stock  than  £1000 
each  to  his  son  William  and  Mrs.  Grant ;  the  word  '^one'^ 
in  the  will  being,  in  each  case,  written  on  an  erasure  {a). 

4thly.  Whether,  supposing  the  surplus  stock  went  to 
the  executors  under  the  first  codicil,  they  could,  in  the 
exercise  of  the  discretion  given  to  them  by  that  codicil  as 

(a)  It  was  stated  at  the  bar  that  Maria  Thomas  .     .     .  400 

tbtword  erased  in  each  case  was  Daniel  Coghlan      .     .  200 

"  two."     Supposiog  it  to  be  so,  John  Coghlan  (double 

the  £7500  stock  would    be  dis-  legacy)     ....  400 

triboted  thus : —  Other  legacies  .     .     .  1100 

£  Surplus  stock    .     .     .  200 


Migor  Coghlan       .     .    2000  

Mrs.  Grant  ....     2000                                                  £7300 
Testator's  wife  .     .     .     tOOO  
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1845.         to  the  distribution  of  the  stocky  omit  any  of  the  legatees 
named  in  the  will  ? 


Inolbfibld 

V. 
COOHLAN. 


Mr.  Simpkinson  and  Mr.  Bortofiy  for  the  plaintiffs. 

Mr.  Dumergue,  for  the  defendants  William  M.  Coghlan 
and  John  Grant. 

Mr.  Hallett,  for  the  defendant  Mrs.  Grant. 

Mr.  Malins  and  Mr.  Southgate,  for  the  infant  children 
of  William  Coghlan. 

Upon  the  first  point  it  was  observed^  that  it  was  clear 
that  the  testator  meant  to  dispose  of  the  whole  J67300 
stock  absolutely,  and  not  to  reserve  out  of  it  any  rever- 
sionary interest ;  and,  therefore,  as  it  was  possible  to  con- 
strue the  £1000  stock  as  absolutely  given  to  Mrs.  Grant, 
the  will  ought  to  be  so  read.  The  gift  would  be  absolute  if 
the  words  ^*  solely  and  entirely  for  her  own  use  and  bene- 
fit during  her  life ''  were  considered  as  inclosed  in  a  paren- 
thesis. Throughout  the  whole  will  the  bequests  were  im- 
mediate and  absolute,  except  that  the  legacy  of  William 
Mantz  Coghlan  was  to  go  over  in  the  event  of  his  dying 
under  twenty-one.  The  cases  of  Morrall  v.  Sutton  (a)  and 
Reece  v.  Steel  (A)  were  referred  to. 

Upon  the  third  point  it  was  argued,  in  favour  of  the  in- 
fant children  of  Major  Coghlan,  that  the  testator,  when  he 
made  the  first  codicil,  must  have  considered  that  he  was 
dealing  only  with  the  small  surplus  of  £200  stock  men- 
tioned in  his  will,  and  must  have  forgotten  the  circum- 
stance of  the  erasures.  It  was  evident  that  he  did  not 
think  he  was  disposing  of  so  large  a  surplus  as  £2200.  But, 
whatever  were  his  views  at  that  time,  the  bequest  of  the  sur- 

(a)  4  Beav.  478;  6  Beav.  100.  (b)  2  Sim.  233. 


V. 
COOBLAN. 
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plus  stock  in  the  first  codicil  must  be  held  to  be  revoked  by  1845. 
the  bequest  of  the  surplus  in  the  last ;  otherwise  there  was  jnolbfikld 
Uttle  or  nothing  upon  which  the  latter  bequest  could  ope- 
rate, as,  with  the  exception  of  the  surplus  stock,  and  the 
chattels  which  the  testator  had  specifically  bequeathed,  his 
property  was  of  small  amount  in  value,  and  consisted  merely 
of  specific  chattels,  as  articles  of  furniture,  accoutrements, 
iDuff-boxes,  &c. 

The  Vice-Chancellor,  upon  the  third  point,  said,  that 
it  would  be  too  dangerous,  for  the  sake  of  giving  all  the 
effect  that  he  could  wish  to  the  residuary  bequest  to  the 
infant  children  of  Major  Coghlan,  to  hold  that  the  bequest 
of  the  surplus  stock  to  the  executors  contained  in  the  first 
codicil  was  revoked  by  the  second  codicil.  It  was  highly 
probable  that  when  the  testator  made  the  first  codicil  he 
did  not  bear  in  mind  that  the  surplus  stock  was  so  large ; 
but  that  was  merely  matter  of  conjecture.  The  first  codi- 
cil must  stand  unless  controlled  by  the  second ;  but  there 
was  nothing,  in  his  opinion,  in  the  second  codicil  which 
had  that  effect.  The  residuary  gift  to  the  children  was  so 
expressed  as  to  embrace  other  property. 

His  Honor's  decision  on  the  other  points  will  appear 
from  the  minutes  of  the  decree. 

DtcLAEB,  that  the  defendant  Mrs.  Grant  is  only  entitled  to  a  life 
intetatin  the  £1000  stock  legacy  given  to  her  for  her  separate  use;  and 
tbt,  subject  to  such  life  interest,  the  said  legacy  passes  under  the  residu- 
vy  bequest  contained  in  the  first  codicil  to  the  will  of  the  testator,  of  the 
anphis  of  the  testator's  money  in  the  funds.  Declare,  that  John  Coghlan 
i>  eotided,  under  the  testator's  will,  to  two  legacies  of  £200  stock  each ; 
*^  it  appearing  that  one  of  such  legacies  has  already  been  paid,  it  is 
oHercd,  that  the  second  of  such  legacies  of  £200  be  paid  to  the  said 
John  Coghlan,  by  the  plaintiff,  Sarauel  Wood  Inglefield.  Declare,  that 
^  midue  of  the  said  testator's  stock  was  bequeathed  by  the  first  codicil 
^  bis  willy  for  the  benefit  of  the  legatees  named  in  his  said  will,  to  be 
*PpoitioDed  amongst  the  said  legatees,  including  tlie  defendant  Isabel 
^^<)gUao,  according  to  the  discretion  of  the  plaintiffs. 


[ 
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JufylM.  BuRNHAM  V.  Bennett. 

Byapost-nup.  JjY  an  indenture^  dated  the  17th  March,  1813,  made  be- 

reciting  that  a'  tween  William  Stephens  and  Susanna  his  wife  of  the  one 

oridnaih^  *  P*^*'  ^^^  Francis  Montgbmery  and  John  Bumham  of  the 

standing  in  the  other  part,  after  reciting  that  the  said  William  Stephens 

name  of  the  .  .  .  .  .         . 

wife,  had  been  had  lately  intermarried  with  the  said  Susanna  his  wife, 

thoieof  tras-  ^^^  ^^^^  ^^^  ^^  Susannah  Stephens  was,  at  the  time  of 

it?adbce*n*^  such  marriage,  possessed  of,  or  interested  in, or  entitled  to 

agreed  that  a  the  sum  of  j6500,  secured  to  her  by  the  promissory  note  of 

promissory 

note  for  ir500,  her  brother,  John  Ward,  and  also  to  the  sum  of  £700,  41. 

wifrbyVer*  P^  Cent.  Bank  Annuities;  and  that  it  had  been  agreed 

brcanc^^"^^  that  Ward  should  give  his  bond  to  Montgomery  and  Bum- 

and  that  he  ham,  to  secure  the  payment  of  £500  and  interest ;  and 

bond  to  the  that  the  £700  stock  should  be  transferred  to  them  upon 

a^owu  uVm  *^®  trusts  after  declared ;  and  reciting  that,  in  pursuance 

witnessed,  and  part  performance  of  the  said  recited  agreement,  the 

agreed,  and  de- 

Glared  that  the  said  Susanua  Stephens  had,  on  or  before  the  day  of  the 
stand  posse^d  ^^^^  ^^  ^^^  present  indenture,  by  and  with  the  consent 

?^i^^/^"^''  and  approbation  of  her  husband,  the  said  William  Ste- 
in trust  to  pay  *^*  ' 

the  interest  phens,  duly  transferred  the  said  sum  of  £700  stock  into 
to  the  hasband  the  names  of  the  said  trustees  in  the  transfer  books  kept 
toVhe^wifc  for  *^^  *^*^  purpose  in  the  Bank  of  England :  it  was  wit- 
life  ;  and,  upon  nesscd,  that  it  was  afi^reed  by  and  between  all  the  said  par- 

the  death  of  .         /  ,  . ,  .  ,       ,  i 

the  sunrivor,  to  ties  thereto,  that  the  said  promissory  note  should  be  given 
fb^  u>  the  np  an^  cancelled,  and  that  a  bond,  as  before  mentioned, 
chUdren  of  the    ghould  be  given  by  Ward  to  the  trustees  for  securin&r  the 

mamage,  and,  ^  j  e» 

in  case  there  sum  of  £500  and  interest.  And  it  was  thereby  covenanted 
children,  then  concluded,  declared,  and  agreed,  upon,  by,  and  between  all 
as  the  wife™*"*  ^^®  ®^^^  parties  thereto,  that  the  said  bond  was  so  given,  or 

should  by  deed 

or  will,  during 

and  notwithstanding  her  coverture,  appoint ;  and,  in  default  of  such  appointment,  to  the  husband, 

his  executors,  administrators,  and  assigns.    There  were  no  children  of  the  marriage.     The  wife 

survived  the  husband : — Held,  that,  in  the  event  of  the  death  of  the  wife  without  making  a 

valid  appointment,  the  fund  would  belong  to  the  husband's  personal  representative,  as  having 

been  reduced  into  the  husband's  possession  by  the  settlement. 
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intended  to  be  given,  by  the  said  John  Ward  to  the  said         1845. 
trustees,  and  the  said  £700  stock  was  so  assigned  and  trans-      burnha 
ferred  to  them  upon  the  trusts  after  mentioned ;  that  is  to  ^' 

say,  upon  trust  to  pay  the  dividends  and  interest  to  William 
Stephens  and  his  assigns,  during  his  life;  and,  after  his  de- 
cease, to  Susanna  Stephens  and  her  assigns  for  her  life; 
and,  after  the  decease  of  the  survivor  of  them,  upon  trust 
to  pay,  transfer,  and  assign  the  capital  unto  and  amongst 
all  and  every  such  one  or  more  of  the  child  or  children  of 
the  said  William  Stephens  by  the  said  Susanna  his  wife, 
in  such  parts,  shares,  or  proportions,  at  such  time,  in  such 
manner  or  form,  and  subject  to  such  conditions,  restric- 
tions, and  limitations  as  the  said  Susanna  Stephens,  at 
any  time  or  times,  notwithstanding  her  coverture,  by  any 
deed  or  writing,  with  or  without  power  of  revocation,  or 
by  her  last  will  and  testament,  in  writing,  or  by  any  writ- 
ing purporting  to  be,  or  in  the  nature  of  a  will,  to  be  by 
her  duly  signed,  sealed,  and  delivered  in  the  presence  of,  and 
to  be  attested  by,  two  or  more  credible  witnesses,  should 
give,  direct,  limit,  or  appoint  the  same ;  and,  in  default 
of  such  appointment,  upon  trust  to  pay  and  transfer  the 
said  stock,  monies,  and  premises,  to  and  amongst  the  child- 
ren of  the  said  William  Stephens,  by  the  said  Susannah 
his  wife,  as  therein  mentioned ;  but,  in  case  there  should 
be  no  such  child  or  children,  then  upon   trust  to  pay, 
assign,  and  transfer  the  said  stock,  monies,  and  premises, 
unto  or  amongst  such  person  or  persons,  and  in  such  parts^ 
shares,  and  proportions,  at  such  times,  and  in  such  ndanner 
and  form,  and  subject  to  such  conditions,  restrictions,  and 
limitations  as  the  said  Susanna,  the  wife  of  the  said  Wil- 
liam Stephens,  at  any  time  or  times,  during  and  notwith- 
standing her  coverture,  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation,  or  by  her 
last  will  and  testament,  in  writing,  or  any  writing  purport- 
ing to  be,  or  in  the  nature  of  a  will,  to  be  by  her  duly  exe- 
cuted in  manner  aforesaid,  should  give,  direct,  limit,  or 
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1845.         appoint  the  same ;  and^  in  default  of  such  appointment, 
BvRMHAM     ^poi^i  trust  to  pay  and  transfer  the  same  stock,  trust  mo- 
V-  nies,  and  premises,  unto  the  said  William  Stephens,  his 

executors,  administrators,  and  assigns. 

The  stock  was  transferred,  and  the  bond  was  executed, 
according  to  the  settlement.  It  did  not  appear,  however, 
that  the  promissory  note  had  been  cancelled. 

There  was  no  issue  of  the  marriage.  The  husband  died 
in  the  year  1819,  and  the  wife  in  1840. 

The  bill  was  filed,  by  the  surviving  trustee  under  the  set- 
tlement, against  the  executor  and  the  residuary  legatee  of 
the  husband,  and  against  the  person  named  as  executor 
under  a  testamentary  instrument,  alleged  to  have  been 
executed  in  1816  by  the  wife,  and  certain  persons  claiming 
the  trust  funds  by  virtue  of  that  instrument,  praying  that 
it  might  be  declared  who  was  entitled  to  the  trust  funds, 
namely,  the  £500  secured  by  the  bond,  and  the  j6700  stock. 

The  first  question  was,  whether  the  husband  had  reduced 
the  funds  into  possession,  so  as  to  be  entitled,  in  default  of 
children,  and  in  default  of  a  valid  appointment  by  the  wife, 
to  the  absolute  interest  on  the  death  of  his  wife. 

Mr.  Russell  and  Mr.  Hall,  for  the  plaintiff. 

Mr.  Teed  and  Mr.  Fooks,  for  the  executors,  and  some  of 
the  parties  beneficially  interested  under  the  wife^s  wilL — 
The  agreement,  by  the  husband,  that  the  fund  shall  be 
the  subject  of  settlement,  is  not  such  a  reduction  of  the 
property  into  his  possession  as  to  entitle  his  representa- 
tives to  that  portion  of  it  of  which  no  trust  is  declared : 
Ryland  v.  Smith  (a).  Wall  v.  Tomlinson  (4),  WUdman  v. 
Wildman  (c).  Now,  the  declaration  in  the  settlement,  that, 
in  default  of  an  appointment  by  the  wife,  the  trustees  are 
to  transfer  the  fund  to  the  husband,  his  executors,  &c.,  is 

(a)  1  Myl.  &  Cr.  53.  (5)  16  Ves.  413.  (c)  9  Ves.  174. 
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equivalent  to  no  declaration;  it  gives  no  further  effect  to  1845. 
the  rights  of  the  husband  than  would  legally  have  had  burnhau 
place  if  the  settlement  had  been  silent  upon  them.  In  ^  ^- 
fFaU  V.  Tomlkwon  there  was  an  ultimate  limitation  to  the 
survivor  of  the  husband  and  wife ;  the  wife  happened  to 
survive,  and  Sir  W,  Grant  held  that  she  was  entitled ;  but 
we  submit  that  she  was  held  entitled^  not  by  force  of  the 
settlement,  but  by  survivorship.  If  in  this  case  the  fund 
had  been  invested  in  the  names  of  trustees,  without  any 
declaration,  the  husband  could  not  have  called  for  a 
transfer  of  it  to  himself  without  making  a  settlement 
on  the  wife;  and  even  a  declaration  of  trust  of  the 
wife's  property,  coupled  with  an  assignment  to  a  trustee, 
is  not  suflScient,  if  there  be  not  an  actual  reception  by 
the  husband  of  the  fund,  in  the  character  of  husband: 
fFaU  V.  TomUnson,  Here  there  never  was  a  marital  right ; 
it  was  excluded  by  the  assignment ;  and  the  principles  of 
Scawen  v.  BlufU{a)  apply.  A  contrary  view  would  seem 
to  lead  to  this  result  in  cases  like  the  present ;  namely^ 
that  after  the  wife^s  property  had  been  invested  in  the 
names  of  trustees  without  a  declaration,  the  husband  might, 
by  some  subsequent  separate  act  of  his  own,  at  any  period 
of  his  life,  be  considered  to  have  reduced  the  property  into 
possession ;  or  even  the  acts  of  his  assignee  might  be  held 
to  have  that  effect.  But  this  would  lead  to  much  incon- 
venience. At  all  events,  in  the  present  case,  the  promis- 
sory note  has  not  been  reduced  into  possession,  and  the  wife 
was  entitled  to  it  by  survivorship :  N(uh  v.  Nash(b)y  PkU- 
Uikirk  V.  Ptuckwell  (c).  Caters  v.  Madeley  (d). 

Mr.  SwanHon,  amicus  Curia,  referred  to  IVombweUy. 
Loner  {e). 

(a)  7  Yes.  294.  (e)  2  Sim.  660.     See  Oglander 

(()  2  Madd.  133.  v.  Bastofiy  IVern.  396 ;  Hansen  v. 

(c)  2  M.  &  S.  393.  Miller,  8  Jur.  209,  352. 
{d)  6M.  &  W.423. 

▼OL,  II.  S  C,  C.  C. 
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1845.  Mr.  ChandlesSy  for  the  defendant  John  Ward,  (whose 

g^^J^^][^     debt  for  £500  had  been  conditionally  remitted  by  the  will  of 
_    ^*  Mrs.  Stephens),  contended,  that,  the  note  being  an  cancelled, 

the  money  due  upon  it  must  be  considered  as  never  having 
been  received  by  the  trustees ;  and,  consequently,  that,  as 
to  that  portion  of  the  trust  fund,  the  wife*s  right  by  sur- 
vivorship must  prevail.  In  Wombwell  v.  Lover  the  trustees 
actually  received  the  money. 

Mr.  Teed. — Wambwell  v.  Lover  and  Ryland  v.  Smith  can- 
not stand  together. 

Mr.  Sidebottomy  Mr.  Prior ^  and  Mr.  Schomberg  appeared 
for  other  defendants. 

The  Vice-chancellor. — The  facts  of  this  case  are  these : 
A  woman,  being  the  payee  of  a  promissory  note,  or  at 
least  holding  a  promissory  note,  and  having  a  legal  title  to 
receive  the  money,  and  having  also  stock  standing  in  her 
name,  marries,  and  after  the  marriage  the  husband  deter- 
mines on  this  course :  he  directs  a  settlement  to  be  made, 
upon  certain  trusts,  of  both  the  promissory  note  and  the 
stock,  and  that  the  person  fiK>m  whom  the  promissory 
note  was  due  shall  give  a  bond  instead  of  it,  that  the 
bond  shall  be  to  certain  trustees  for  the  purposes  of 
the  settlement,  and  that  the  stock  shall  be  transferred  to 
the  trustees  for  those  purposes.  This  is  done.  The  trus- 
tees accept  the  t  rust ;  the  maker  of  the  promissory  note 
gives  the  bond  to  the  trustees,  and  the  husband  transfers, 
or  causes  to  be  transferred,  the  stock  into  the  names  of 
the  same  trustees*  I  am  of  opinion  that  the  whole  of  the 
facts  which  I  have  mentioned  must  be  considered  as  form- 
ing one  transaction;  and,  treating  them  as  forming  one 
transaction,  that  there  was  a  complete  reduction  into  pos- 
session, as  against  the  wife's  right  by  survivorship.  It  is 
suggested,  that  the  promissory  note  has  not  been  destroyed. 
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that  it  is  now  in  existence.  Assuming  it  to  be  so^  I  think  1845. 
that  circnmstance  immaterial,  because  it  is  plain^  upon  the  BtRNHAu 
&cts,  that  the  bond  was  given  in  satisfaction  of  the  note^  „  ^* 
and  that  no  action  could  afterwards  be  sustained  upon 
the  note ;  it  wAs  gone  by  satisfaction.  The  note>  there^' 
fore^  was  no  nlore.  The  mere  circumstance^  that  the 
paper  exists  undestroyed,  if  it  does  exist  Undestroyed^  is 
nothing.  It  cannot  be  truly  said  that  the  husband,  hay- 
ing a  right  to  receive  the  money,  and  to  transfer  the  stock 
into  his  own  name,  Could  not  effectaally  cause  the  note 
and  the  stock  to  be  vested  in  other  persons.  Such  a  pro- 
position has  not  been,  and  could  scarcely  be,  adviiticed. 
The  mere  name  into  which  the  stock  is  transferred,  the 
mere  hand  into  which  the  money  is  paid,  is  immaterial. 
I  agree,  that,  in  the  case  of  a  woman  having  a  chose  in 
action,  whether  legal  or  equitable,  the  mere  circumstance 
of  the  legal  title  being  changed  (without  tnore)  does  not 
in  general  affect  her :  as,  for  instance,  if,  in  this  case, 
instead  of  an  agreement  for  a  settlement  haiving  been 
entered  into,  and  ka  eflfectual  arrangement  made  for 
that  purpose,  the  husband  had  had  in  his  mind  a  floikt> 
bug  Or  Uncertain  idea  of  tnaking  a  settlement,  and,  with 
a  view  to  that  object,  had  procured  the  debtor  to  give  his 
bond  to  A.  Bi  or  C.  D.,  and  before  he  had  resolved  on 
any  trust,  or  before  any  trust  was  declared,  had  died ;  in 
all  probability  the  wife's  right  by  survivorship  would  not 
have  been  affected,  because  only  the  legal  title,  and  not 
the  beneficial  interest,  would  have  been  affected.  Pos- 
sibly, also,  a  case  of  difficulty  might  have  arisen,  such  as 
that  mentioned  by  Mr.  Fooks.  If,  for  instance,  the  hus- 
band, having  caused  the  legal  title  to  be  changed,  and 
done  nothing  else,  had  afterwards,  by  a  distinct  transac- 
tion, made  a  declaration  of  trust,  there  being  a  plain, 
sensible  chasm  between  the  two  transactions,  the  wife^s 
title  would  possibly  not  have  been  affected.     But  that 
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is  not  this  case ;  here  the  whole  of  the  circnmstances  form 
one  single,  complete,  and  entire  transaction.  The  husband 
might  have  released  the  debt,  but  he  does  not ;  he  deter-> 
mines  to  have  a  bond  instead  of  the  promissory  note,  and 
to  have  it  settled  upon  certain  trusts.  All  this  is  done, 
and  there  is  a  declaration  of  the  trusts.  I  am  of  opinion 
that  it  is  as  binding  and  effectual  a  transaction  as  if  he 
had  received  the  money  himself.     So  with  the  stock. 

With  Scawen  v.  Blunt  I  entirely  agree.  With  the  result 
of  each  of  the  cases  of  fVaU  v.  Tomlinsan  and  Ryland  y. 
Smith  I  also  agree, — whether  with  everything  that  is  re- 
ported to  have  been  said  by  the  Court  on  either  occasion, 
I  need  not  say.  With  the  substantial  result  of  those  cases 
I  agree,  for  this  reason :  as  I  understand  them,  the  pro- 
perty had  been  made  to  change  hands  with  a  view  to  an  in- 
tended settlement :  in  each  case  the  change  was  such,  the 
circumstances  were  such,  that,  if  the  settlement  were  treated 
as  effectual,  the  wife  was  entitled;  but  if  the  settlement  were 
not  effectual,  then  there  was  no  trust,  and  nothing  but  the 
legal  title  changed ;  and  therefore,  in  that  view,  the  wife 
was  entitled.  With  reference  to  the  case  of  Wombwell  v. 
Laver,  as  it  is  not  necessary  to  intimate  any  opinion  upon 
it,  I  wish  to  be  considered  as  not  doing  so.  I  decide  this 
case  as  I  should  have  done  if  WombweU  v.  Laver  had  never 
existed. 


July  2lit, 

By  a  marriage  The  other  question  was,  whether  the  will  of  Mrs. 
^e  h!S^r,  Stephens,  dated  the  23rd  August,  1840,  was  a  valid  exe- 
notwithstand-     ^ution  of  the  sccoud  powcr  contained  in  the  settlement. 

ing  **  her  CO-  ^ 

verture,"  to 

appoint  to  the  chttdren  of  the  marriage ;  and,  in  default  of  such  children,  the  has  a  power, 

•«  daring  and  notwithatanding  **  her  covertnre,  to  appoint  to  other  persons.    The  latter  power 

cannot  be  exerdted  daring  her  widowhood.     QtMtre,  whether  the  former  can  ? 


CASES    IN    CHANCERY. 


261 


The  parties  who  disputed  its  validity  alleged  that  it  was         1845. 
neither  sealed  nor  properly  attested^  and  that  there  was  no      burnham 
proof  that  it  had  been  made  during  coverture. 


Mr.  Teed  and  Mr.  Fooks^  without  admitting  that  the 
power  had  been  executed  at  any  other  time  than  during 
coverture^  nevertheless  contended  that  it  was  not  neces- 
sary that  it  should  be  executed  during  that  time.  They 
referred  to  Horseman  v.  Abbey  {a),  Peacock  v.  Monk{b\ 
Pride  v.  Fook8{c). 

The  Vicb-Chancellor. — This  property  could  not  be 
settled  without  the  husband's  consent.  It  was  settled^ 
first  of  all^  on  the  children  of  the  marriage^  and,  as  I 
understand  it^  of  that  marriage  only^  in  such  shares  and 
manner  as  the  wife  should^  at  any  time  or  times^  notwith- 
standing her  coverture,  by  any  deed  or  deeds,  whether 
with  or  without  power  of  revocation,  or  by  her  last  will 
and  testament,  in  writing,  &c.,  (following  a  form  usually 
adopted  in  such  cases),  direct  or  appoint.  Now,  it  may  be 
said  that  the  words  "  notwithstanding  her  coverture  ^' 
might  not  have  prevented  her  from  making  an  appoint- 
ment in  favour  of  her  children  when  a  widow.  I  give  no 
opinion  upon  that  point.  But  the  intention,  that  she 
should  appoint  in  favour  of  her  own  children  of  that 
marriage  when  a  widow,  was  well  consistent  with  the  in- 
tention, that,  if  there  were  no  children  of  that  marriage, 
she  should  not  appoint  to  any  one  else.  The  two  matters 
are  very  distinct :  when  the  instrument  comes  to  provide 
for  the  possible  event  of  there  being  no  children,  the 
phraseology  is  changed.  It  is  not,  as  it  was  before,  **  not- 
withstanding her  coverture,'^  but  the  expression  is,  *'  dur- 
ing and  notwithstanding  her  coverture.'^   I  think  that  the 


(a)  1  J.  &  W.  381.  {h)  2  Vcz.  sen.  190, 191 

(e)  2  Beav.  490. 
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husband  may  probably  have  been  very  willing  to  allow  the 
wife  to  appoint  to  bis  children  when  a  widow^  but  not  so 
well  content^  iq  default  of  children^  to  give  her  the  power 
of  making  a  will  in  favour  of  any  one  who  might  obtain  an 
ufluence  o  ver  her  after  his  death. 


[His  Honor  then  addressed  himself  to  the  other  ques- 
tions^ and  concluded  by  directing  certain  inquiries,  with  a 
view  to  the  future  argument  of  those  questions.] 


Jufy  llthy 
241^. 

A  testatrix,  in 
loco  pareniii 
to  A.,  be- 
queathed 
£10,000  8ter- 


TwiNiNo  V.  Powell. 

Elizabeth  welsh,  by  her  will,  dated  the  6th  De- 

cember,  1841,  bequeathed  as  follows:—''  In  the  name  of 

God,  Amen.   I,  Elizabeth  Welsh,  widow,  of  Camden-place, 

ling  to  M.,  and   Bath,  do  make  and  publish  this  my  last  will  and  testa- 

afterwards 

transferred  mcnt.     I  desire  to  be  buried  in  the  vault  with  my  dear 

•ok  Into  the  '  husband,  without  parade.     I  desire  that  all  my  debts  and 

^!c5  m?m!:  legacies  be  paid  within  half  a  year  from  my  death.     I  ap- 

— HeW,  under  point  my  brother,  James  Powell,  my  nephew,  Aldred  Twin- 

the  dream-  mt  ^  * 

ing,  and  Doctor  Cockbum,  dean  of  York,  my  executors; 
and  I  give  £200  to  each.  I  give  to  my  brother,  John 
Robert  Smythies,  £1000;  and  to  my  sister,  Elizabeth 
Mary  Twining,  £1000;  and  to  each  of  their  children, 
£100.  I  give  to  my  dear  adopted  child,  Lydia  Mosse,  if 
"mi  Umdtotion  'csiding  with  me  at  my  death,  or  not  permanently  absent, 
over  to  N.  in      £10,000  money.    CThe  house  in  Camden  Place,  and  all 

the  event  of  '  *f        ^ 

M.  dying  with-  therein,  to  hold  for  her  life.    At  her  death  I  give  and  be- 

ont  children. 
The  legacy  to 

M.  is  adeemed  by  a  subsequent  gift  to  M.,  in  the  lifetime  of  the  testatrix,  %o  wW^  no  limita- 
tion in  favour  of  N.  is  attached.  The  legacy  is  not  merely  adeemed  as  to  M.,  but  also  extin- 
guished as  to  N. 

Devise  of  the  house  in  Camden-phce,  and  *'  all  therein/'  to  M.  for  life;  "  at  her  death  I 
give  and  bequeath  the  house,  &c.  &c.»  to  my  nephew  T.  and  his  heirs."  After  the  death  of  M., 
T.  is  entitled  to  all  the  chattels  which  were  in  the  house  at  the  testatrix's  death,  except  the  con- 
sumable articles. 


stances  of  the 
case,  that  the 
transfer  was  an 
ademption  or- 
satisfaction  of 
the  legacy. 

A  legacy  is 
given  to  M., 
with  a  contin- 
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qoeath  the  house,  &c.  &c.^  to  my  nephew  and  god-son^         1845. 
Richard  Twining^  and  his  heirs).     I  give  to  the  school  at      twining 
Lymstone,  built  by  me,  j£200.     To  the  five  following  cha-  ^- 

rities  in  Bath,  JS200  each.  [Here  followed  the  names 
of  five  charitable  institutions,  and  some  further  pecuniary 
bequests.]  All  the  rest  of  my  real  and  personal  pro* 
party  to  my  brother  and  niece,  James  and  Mary  Powell ; 
and,  should  Lydia  Mosse  or  Mary  Powell  have  no  children, 
at  their  death  I  wish  the  property  I  have  so  left  to  be  given 
iu  charity.  In  stating  this  I  am  fulfilling  my  dear  departed 
husband's  wish.'' 

The  bill  was  filed  by  Aldred  Twining,  against  the  other 
executors  and  the  several  parties  interested  in  the  ques- 
tions raised  by  the  bill,  for  the  purpose  of  obtaining  the 
direction  of  the  Court  in  the  administration  of  the  testa- 
trix's estate.  The  questions  raised  were,  1st,  Whether  a 
transfer  which  had  been  made  by  the  testatrix  in  her  life, 
of  the  sum  of  £12,000  Consols  into  the  joint  names  of 
herself  and  Lydia  Mosse,  operated  as  an  ademption  and 
satisfaction  of  the  bequest  of  £10,000  sterling  to  Lydia 
Mosse.  2ndly,  What  was  the  effect  of  the  words  '^  &c.  &c." 
in  the  gift  of  the  ''  house  &c.  &;c."  (the  house  being  free- 
hold) to  Richard  Twining  and  his  heirs.  3rdly,  What  was 
the  true  construction  of  the  gift  of  the  residue ;  and  whe- 
ther, in  any  event,  the  gift  over  of  the  property  mentioned  in 
the  residuary  clause  in  favour  of  charity  was  good.  4thly, 
Supposing  the  legacy  of  £10,000  to  have  been  satisfied  as  re- 
garded Lydia  Mosse,  yet  whether,  in  the  event  of  her  dying 
without  leaving  a  child,  it  was  to  be  considered  as  extin- 
guished, so  as  not  to  be  applicable  to  charitable  purposes. 

With  reference  to  the  first  point,  the  Master  found  that 
the  testatrix,  in  a  conversation  with  her  banker,  which 
took  place  in  May,  1840,  inquired  of  him  in  what  manner 
she  could  save  the  legacy  duty  on  the  sum  which  she  had 
given  to  Lydia  Mosse  by  her  will,  and  whether  a  transfer 
of  stock  into  the  joint  names  of  herself  and  Lydia  Mosse 
would  have  that  effect ;  that  the  banker  expressed  his  be- 
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1845.        lief  in  the  affirmative^  but  thought  it  advisable  to  consult 
Twining      ^*  solicitors  on  the  subject ;  and  that  he  afterwards,  by 
V-  letter^  communicated  to  the  testatrix  the  opinion  of  the 

solicitors,  which  was  to  the  effect  that  the  plan  proposed 
would  effect  the  wishes  of  the  testatrix,  but  there  should 
be  some  letter  or  some  document  to  be  kept  by  Lydia 
Mosse,  shewing  what  were  the  testatrix's  intentions  in 
making  the  transfer.  That  the  testatrix  afterwards,  in  the 
months  of  June  and  July,  1842,  caused  a  transfer  to  be 
made  through  the  same  banker  of  several  sums,  amounting 
in  the  whole  to  £12,000  Consols,  into  the  joint  names  of 
herself  and  Lydia  Mosse.  The  Master  also  found,  that  the 
words  ^^£10,000  money''  in  the  original  will  of  the  testa- 
trix were  crossed  out  in  ink ;  and  that  a  memorandum  was 
added  at  the  foot  of  the  will,  in  the  handwriting  of  the 
testatrix,  in  these  words :  '^  I  have  erased  the  gift  of 
£10,000  to  Lydia  Mosse,  having  provided  for  her  in  my 
life.  Elizabeth  Welsh,  July  8th,  1842."  That  the  erasure 
and  memorandum  were  not  contained  in  the  probate  copy 
of  the  will,  not  having  been  attested.  The  Master  further 
found,  after  stating  certain  circumstances  connected  with 
that  subject,  that  the  testatrix  had  for  many  years,  and  at 
the  time  of  her  decease,  stood  in  loco  parentis  to  Lydia 
Mosse  j  and  that  Lydia  Mosse  was  residing  with  her  at 
the  time  of  her  decease.  And  the  Master  found,  that  the 
stock  so  transferred  was  intended  as  a  provision  for  Lydia 
Mosse,  and  to  be  her  absolute  property  on  the  death  of 
the  testatrix. 

With  reference  to  the  second  point,  the  Master,  in  the 
fifth  schedule  to  his  report,  set  forth  a  list  of  the  chattels 
which  were  in  the  house  in  Camden-place  at  the  time  of 
the  testatrix's  death.  These  included  plate,  jewels,  books, 
prints,  pictures,  articles  of  vertu,  furniture,  linen,  wines, 
and  wearing-appareL 

After  the  commencement  of  the  suit  James  Powell  died, 
and  the  suit  was  revived  against  Mary  Powell,  who  was 
his  daughter  and  administratrix. 
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The  cause  now  came  on  for  hearing  for  farther  direc-         1845. 
tions. 


Mr.  Wtgram  and  Mr.  Charks  Hall,  for  the  plaintiff. 

Mr.  Russell  and  Mr.  Toller,  for  the  defendant  Mary  Pow- 
ell, contended^  upon  the  second  point,  that  the  gift  of  the 
'^  house,  &c.  &c."  being  to  Richard  Twining  and  his  heirs, 
must  be  considered  only  as  a  gift  of  the  house  with  its  ap- 
purtenances, and  not  as  a  gift  of  the  house  and  the  chat- 
tels contained  in  it,  notwithstanding  the  previous  gift  of  the 
house  and  "  all  therein'^  to  Lydia  Mosse  for  life.  Upon  the 
third  point,  they  contended  that  the  gift  over  of  the  residue, 
as  stated  in  the  residuary  clause,  was  void  for  uncertainty; 
Baker  v.  Newton  (a);  but  that,  supposing,  under  any  cir- 
cumstances, the  gift  over  could  take  effect,  it  would  be  good 
only  to  the  extent  of  Mary  PowelFs  original  interest  in 
the  residue,  and  not  as  to  that  part  of  it  which  she  took 
as  representative  of  her  father.  It  was  clear,  from  the 
circumstance  of  her  mentioning  the  daughter's  death  only, 
and  not  that  of  the  father,  that  the  testatrix  did  not  con- 
template a  joint  tenancy  between  the  father  and  daughter : 
Sheppard  v.  Gibbons  {b).  Perhaps,  however,  it  was  not 
necessary  to  carry  the  argument  so  far.  A  conditional 
limitation  over  of  a  moiety  would  not  prevent  the  joint 
tenancy. 

Mr.  Smpkinstm  and  Mr.  Hood,  for  the  defendant  Richard 
Twining  the  younger  and  others. 

Mr.  Swanston  and  Mr.  Haldane,  for  the  defendant  Lydia 
Mosse. 

Mr.  Temple,  for  some  of  the  next  of  kin  of  the  testatrix, 
contended,  that  the  gift  over  ^^in  charity''  upon  the  death 

(a)  2  Beav.  112.  {h)  2  Atk.  441. 
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of  Lydia  Mosse  and  Mary  Powell  without  children  was 
void,  as  being  of  too  general  a  nature :  Morice  v.  Bishop  of 
Durham  (a). 

Mr.  TViray,  for  the  Attorney' General,  contended,  upon 
the  first  point,  that,  supposing  the  £10,000  legacy  given 
to  Lydia  Mosse  to  be  adeemed  by  the  gift  to  her  of  the 
£12,000  Consols,  yet  she  could  only  take  the  latter  gift 
upon  the  same  terms  and  subject  to  the  same  contingen- 
cies as  the  former;  and,  therefore,  if  she  died  without 
children,  it  would  be  applicable  to  the  purposes  of  charity. 
At  all  events,  the  Court  would  make  some  provision  out  of 
the  residue  for  this  contingency:  it  was  diflScult  to  see 
how  the  gift  over  could  properly  be  affected  by  the 
ademption. 

The  Vice-chancellor  said,  that,  in  his  opinion,  it  was 
perfectly  clear  that  the  phrase  "  house,  &c.  &c/'  meant  the 
house  in  Cam  den-place,  and  all  therein  (&). 

With  respect  to  other  parts  of  the  case, — 

His  Honor  said,  that,  from  the  evidence  which  had  been 
laid  before  the  Master,  he  considered  that  it  was  the  testa- 
trix's intention  that  Miss  Mosse  should  take  the  stock 
placed  in  the  joint  names  of  the  testatrix  and  herself  ab- 
solutely, without  any  contingent  trust  in  favour  of  charity. 

As  to  the  residuary  clause,  his  opinion  was,  that  the 
testatrix  meant  to  say,  and  had  sufficiently  said,  this : 
*'  Should  Lydia  Mosse  leave  no  child  at  her  death,  I  wish 
the  £10^000  which  I  have  so  left  to  her — and  should  Mary 


(a)  9  Ves.  999;  10  Ves.  522. 

{b)  As  to  the  force  of  the  words 
"  et  c€Btera  "  in  a  will,  see  Steignes 
V.  Steignes^  Moseley,  296;  Ken- 
d<ill  V.  KendaUy  4  Russ.  360 : 
"  other  things,"  Trafford  v.  Ber- 
rigty  1  Eq.  Ca.  Abr.  201,  pi.  14  : 
'*  other  effects,"  Hotham  v.  Sutton, 


15  Ves.  319 :  '^  other  goods,  chat- 
tels, and  effects,"  Parker  t. 
Marchant,  1  Y.  &  C.  C.  C.  290 : 
'^  all  things  not  before  bequeathed," 
Cook  V.  Oakl^,  1  P.  W.  302: 
'*  every  thing  else  at  my  house," 
Boon  V.  Cornforth,  2  Vez.  sen. 
279. 
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Powell  leave  no  child  at  her  death,  I  wish  the  share  of  the        1846. 
residue  which  I  have  so  left  to  her— to  be  given  in  charity/' 


The  yics-.CBANCELLOB. — In  this  case  the  residuary  per-  Jtdy  24th, 
sonal  estate  of  the  testatrix  belongs  to  Miss  Powell  abso- 
lutely, either  in  her  own  right,  or  both  in  her  own  right 
and  in  the  right  of  Mr.  James  Powell,  whose  personal 
representative  she  is,  subject  to  this, — ^that  a  moiety  of  it, 
80  far  as  capable  of  being  bequeathed  for  charitable  pur- 
poses, will,  in  the  event  of  Miss  Powell  dying  without 
leaving  a  child,  be  from  that  time  applicable  to  charitable 
purposes ;  and  subject  to  the  question  as  to  the  £10,000, 
of  which  I  am  now  to  dispose. 

The  claim  of  the  Attorney-General  in  respect  of  the 
£10,000  is  one  that  created  some  difficulty  in  my  mind. 
As  to  Miss  Mosse,  that  legacy  was  adeemed  or  satisfied, 
and  I  think  that  Miss  Mosse,  surviving  the  testatrix,  was 
intended  by  her  to  become,  and  accordingly  is,  absolutely 
entitled  to  the  stock  by  means  of  which  it  was  adeemed 
or  satisfied.  The  question  is,  whether,  the  stock  being 
exempt  firom  any  provision  in  favour  of  charity,  and  Miss 
Mosse  being  barred  of  any  interest  or  claim  under  the 
will  in  respect  of  the  £10,000,  there  is  still  an  effectual 
testamentary  provision  in  favour  of  charity  as  to  that 
sum,  in  the  possible  event  of  her  dying  without  leaving  a 
child,  as  I  think  there  would  have  been  had  there  been 
no  ademption,  no  satisfaction.  This  question,  I  repeat, 
has  appeared  to  me  one  of  some  embarassment ;  but  I  have 
come  to  the  conclusion  that  the  testatrix  cannot  be  held 
to  have  intended,  that,  in  the  event  of  the  legacy  of 
£10,000  being,  in  her  lifetime,  adeemed  or  satisfied  as  to 
Miss  Mosse  by  the  testatrix,  who,  it  is  plain,  had  placed 
herself  before  the  will,  and  considered   herself  at   the 
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Twining 

V. 

Powell. 


date  of  the  will,  in  loco  parentis  towards  Miss  Mosse,  it 
should  not  be  held  extinguished  for  every  purpose,  and 
should  not,  therefore,  be  considered  as  falling  absolutely 
into  the  residue.  I  think  that  I  decide  in  conformity  with 
the  intention  of  the  testatrix,  and  am  not  contravening  any 
rule  of  law,  in  saying  that  the  legacy  of  £10,000,  as  a  le- 
gacy, is  extinguished,  and  has  fallen  with  the  residue. 


Declare,  that  the  defendant  Lydia  Mosse  is  absolutely  entitled  to  the 
sum  of  iSl  2,000,  SLper  Cent  Consolidated  Bank  Annuities,  in  the  Master's 
report  mentioned  to  have  been  transferred  into  the  Joint  names  of  Elizabeth 
Welsh,  the  testatrix  in  the  pleadings  mentioned,  and  the  said  Lydia  Mosse* 
Declare,  that  the  legacy  of  £10,000,  bequeathed  by  the  said  Elizabeth 
Welsh  to  the  said  defendant  Lydia  Mosse,  was  satisfied  by  such  transfer 
of  the  said  sura  of  £12,000, 3/.  per  Cent,  Consolidated  Bank  Annuities, 
and  that  such  legacy  is  extinguished  andjhas  fallen  into  the  residue.  And 
declare,  that  the  said  defendant  Lydia  Mosse  is,  under  the  said  testa- 
trix's will,  entitled,  for  her  life,  to  the  house  in  Camden-place,  in  the  said 
will  mentioned,  and  the  personal  chattels  contained  in  the  fifth  schedule  to 
the  Master's  report,  other  than  the  wines  and  liquors  therein  mentioned, 
and  that  she  is  entitled  to  such  wines  and  liquors  absolutely;  and  that  the 
said  Richard  Twining  the  younger  is,  under  the  said  testatrix's  will,  enti- 
tled, subject  to  the  life  interest  therein  of  the  said  defendant  Lydia  Mosse, 
to  the  said  house  and  personal  chattels,  except  the  said  wines  and  liquors. 
Let  the  defendant  Lydia  Mosse  sign  an  inventory  of  the  chattels  con- 
tained in  the  house  in  Camden-place,  except  the  said  wines  and  liquors, 
such  inventory  to  be  deposited  with  the  Master.  *  *  *  Declare,  that 
the  defendant  Mary  Powell,  in  her  own  right,  or  in  her  own  right  and  the 
right  of  James  Powell  deceased,  is  entitled  absolutely  to  the  clear  residuary 
personal  estate  of  the  testatrix,  except  that,  in  the  event  of  the  said  Mary 
Powell  dying  without  having  a  child  living  at  her  death,  one  moiety  of 
such  clear  residue  (excluding  certain  specified  items)  will  from  that 
time  be  applicable  to  charitable  purposes.  And,  the  defendant  Mary 
Powell,  by  her  counsel,  consenting  thereto,  let  the  plaintiff  and  the  de- 
fendant W.  Cockburn,  within  one  month  from  the  date  of  the  Master's 
report,  to  be  made  in  pursuance  of  this  order,  transfer  into  the  name  and 
with  the  privity  of  the  Accountant-General,  in  trust  in  this  cause,  to  an 
account  to  be  intitled  &c.,  such  sum  of  £3  per  Cent.  Bank  Annuities  as 
the  Master  shall  find  to  represent  the  aforesaid  moiety  of  the  said  clear 
residuary  personal  estate ;  and  the  Accountant-General  is  to  declare  the 
trust  thereof  accordingly,  subject  to  the  further  order  of  the  Court. 
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Ross  t;.  Ross.  July  19M. 

1  HO  MAS  GALLY,  by  his  will,  dated  the  10th  June,  Testator  be- 

1807,  bequeathed  to  his  sister,  Janet  Grally,  an  annuity  of  twrrams  of 

£50  during  her  life,  to  be  paid  half-yearly,  and  the  first  ^^^f^*  ^^ 

half-yearly  payment  to  be  made  out  of  the  first  dividend  death  in  the 

which  might  be  received  after  his  decease  in  the  £4  per  time  without 

Cent.  Consolidated  Bank  Annuities  standing  in  his  name  roma'were^to* 

in  the  books  of  the  Governor  and  Company  of  the  Bank  of  ^  «q«*Uy  di. 

*       "  Tided  amongit 

England ;  and,  after  bequeathing  certain  Long  Annuities  the  te8Uto^^l 
and  making  certain  other  bequests,  he  gave  as  follows,  after  named,  ~ 
namely,  '*  I  give  and  bequeath  to  my  nephew,  George  JJJ^Twiiji- 
Ross,  £3000,  SI.  per  Cent.  Consolidated  Bank  Annuities,  ^on»  and  re- 
part  of  that  stock  now  standing  in  my  name  in  the  books  t^ere  therein^ 
of  the  Governor  and  Company  of  the  Bank  of  England;    ti^e^^peet^ 
and  I  also  give  and  bequeath  unto  the  said  George  Ross,  J^J^'/JJ^^' 
from  and  after  the  death  of  my  said  sister,  Janet  Gally,£  1 000,  inqfter  Men- 

-  -__^  ^         -r»TA  •.  1.       tio^^  to  them 

part  of  my  stock  of  J&4  per  Cent.  Bank  Annuities ;  and,  m  respectively 

case  of  his  death  in  my  life  without  lawful  issue,  my  will  fator  then  gave" 

is,  that  the  said  two  sums  be  equally  divided  amongst  my  ^?*^^^^J^^ 

three  nieces  hereinafter  named,  under  the  same  conditions  upon  trast  to 

and  restrictions  as  are  hereinafter  mentioned  respecting  the  dends  (in 

several  bequests  hereinaft;er  mentioned  to  them  respective-  testator^  three 

ly  given."  The  testator  then,  after  making  a  further  bequest  ""^f^*  ^•»  ®-» 

and  \y«f  for 

to  Gteorge  Ross,  gave  unto  Richard  Grant  and  Charles  Gaily  their  Uvea,  and, 
£12,000,  31.  per  Cent.  Consolidated  Bank  Annuities,  other  Bpective  deaths, 
part  of  that  stock  then  standing  in  his,  the  testator's,  name,  ^,^JJJ^2i  '*** 
upon  trust  to  pay,  apply,  and  dispose  of  one  third  part  of  the  H^^)  ^  5**.* 

f*'^**"  *  *  children  of  the 

dividends  thereof,  as  and  when  the  same  should  become  due,  nieces ;  with 
unto  and  for  the  benefit  of  his  niece  Christian  Ross,  the  over,  in  ti^e 

natnr  of  cross 
remainders,  in 
the  erent  of  any  of  the  nieces  djing  without  leaving  children ;  with  an  ultimate  limitation,  in 
the  event  of  aU  the  nieces  dying  withoat  leaving  children,  in  favour  of  the  residuary  legatee, 
a  stranger.  6.  died,  without  issue,  in  the  tesUtor's  lifetime.  The  nieces  had  children:— /fe/<f, 
that  the  children  took  the  same  interests  in  the  stock  given  to  6.  as  they  did  in  the  ;f  12,000 
CoiMob. 
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1846.  wife  of  William  Boss^  for  and  during  her  natural  life^  for 
her  sole  and  peculiar  use  and  benefit^  and  not  to  be  sub- 
ject to  the  debts,  control,  or  engagements  of  her  then  or 
any  after-taken  husband ;  her  receipt  alone  (to  be  signed 
by  her  after  such  dividends  should  become  payable,  and 
not  by  way  of  anticipation)  to  be  the  only  effectual  release 
and  discharge  for  the  same ;  and,  frotn  and  after  the  de- 
cease of  his  said  niece  Christian  Boss,  then  upon  trust,  as 
to  the  said  £4000,  3^  per  Cent.  Consolidated  Bank  Annui- 
ties, one  third  part  of  said  j£l  2,000  like  annuities,  to  trans- 
fer, pay,  and  dispose  of  the  same  unto  and  for  the  benefit 
of  all  and  every  the  child  and  children  of  the  said  Chris- 
tian Ross  who  should  be  living  at  the  time  of  her  decease, 
and  of  the  issue,  if  any,  then  living,  of  such  of  her  child- 
ren as  might  have  died  in  her  life ;  each  of  her  said  sur- 
viving children  to  take  an  equal  share ;  and  the  issue,  if 
more  than  one,  of  such  of  her  children  as  might  have  died 
in  her  lifetime,  to  take  equally  among  them  the  part  or 
share  which  their  pftrent  would  have  been  entitled  to  if  he 
or  she  had  survived  th6  said  Christian  Koss ;  and  if  but 
one,  then  to  take  a  child's  share.  The  testator  then  pro- 
ceeded to  declare  the  trusts  of  the  other  two  third  parts  of 
the  £12,000  Consolidated  Bank  Annuities,  which  were  in 
favour  of  his  two  other  niec6s,  Catherine  M'Uae,  wife  of 
William  M*Rae,  and  Ann  Rose,  Wife  of  William  Rose,  and 
their  respective  children  and  issue,  and  were  similar  to 
those  which  he  had  declared  as  to  the  first- mentioned  one- 
third  part  of  the  same  in  favour  of  Christian  Ross  and  het 
children  and  issue. 

The  testator  then  directed,  that,  in  case  either  of  his 
liieces  should  die  without  leaving  children  or  issue  as  be- 
fore mentioned,  the  share  of  the  niece  or  nieces  so  dying 
in  the  £12,000  Consols  should  go  to  the  surviving  nieces 
or  niece  during  their  respective  lives  for  their  separate  use, 
and  then  to  their  or  her  children  or  issue,  in  the  same 
shares,  proportions,  and  manner  as   had   been   declared 
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concerning  the  original  shares ;  and  that^  if  all  the  nieces  1845. 
shonld  die  without  children  or  issue^  as  before  mentioned^ 
then  that  the  said  sum  of  £12^000  Consols  should  sink  into 
and  become  part  of  the  testator's  residuary  personal  estate* 
And,  after  making  various  other  bequests,  the  testator 
gave  all  the  rest,  residue,  and  remainder  of  his  real  and 
personal  estate  to  the  said  Charles  Gaily,  his  heirs,  execu- 
tors, administrators,  and  assigns ;  and  he  appointed  Robert 
Orant  and  Charles  Gaily  his  executors. 

The  testator  died  in  the  year  1810. 

George  Ross  died,  without  issue,  in  the  testator's  life^ 
time. 

Catherine  M'Rae  and  Ann  Ross  died  many  years  since, 
but  after  the  testator,  each  leaving  children. 

Two  third  parts  of  the  £3000  Consols,  as  well  as  of  the 
£12,000  Consols,  had  been  paid  by  the  testator's  executors 
to  the  children  of  Catherine  M'Rae  and  Ann  Ross ;  the 
remaining  one-third  being  set  apart,  during  the  life  of 
Christian  Ross,  for  the  benefit  of  her  issue.  Christian 
Ross,  however,  claimed  an  absolute  interest  in  £1000  Con- 
sob,  the  remaining  one  third  part  of  the  £3000  Consols. 

The  bill  was  filed  by  Donald  Ross,  one  of  the  children 
of  Christian  Ross,  against  his  mother,  and  her  other  child*- 
ren  and  other  persons,  for  the  purpose  of  taking  the  opin- 
ion of  the  Court,  whether  Christian  was  entitled  abso- 
lutely, or  whether  she  was  entitled  for  life  only,  and  her 
children  in  remainder,  to  the  £1000  Consols. 

The  cause  was  heard  upon  the  demurrer  of  Christian 
Ross. 

Mr.  Wigram  and  Mr.  Toller^  for  the  demurrer. 

Mr.  Ru$9ett  and  Mr.  E.  Montagu,  for  the  bill  (a). 

{a)  No  anthoritj  was  cited  in  wirds  referred  tbe  repmter  to  MU- 
Mpxmeaif  bat  Mr.  RusBell  after-     9cm  v.  Awdryy  5  Vet.  465. 
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1845.  The  Yice-Chancellob. — ^If  the  will  had  stopped  at 

Ross  ^b®  words  '^  be  equally  divided  amongst  my  three  nieces 
^'^^  hereinafter  named/'  that  would  have  given  them  the  ab- 
solute interest,  equivalent  to  a  fee-simple  in  lands^  out 
of  which  any  number  of  minor  interests  may  be  carved 
within  the  limits  allowed  by  law.  But  the  will  goes  on 
thus :  "  Under  the  same  conditions  and  restrictions  as  are 
hereinafter  mentioned  respecting  the  several  bequests  here- 
inafter mentioned  to  them  respectively  given.''  Now,  the 
"  bequests"  "  given "  are  interests  to  them  for  life,  and 
then  for  their  children,  with  limitations  in  the  nature 
of  cross  remainders  between  them,  and  limitations  over 
in  favour  of  a  stranger.  The  words  ^^  conditions  and 
restrictions  "  are  used  for  placing  the  absolute  interest  in 
a  restricted  state.  In  whose  favour  is  that  to  be?  It 
would  be  too  strict  and  harsh  an  interpretation  to  say, 
merely  in  favour  of  the  residuary  legatee.  It  must  be  in 
favour  of  some  person  or  persons.  The  words  must,  I 
think,  be  considered  as  intimating  the  manner  in  which, 
and  the  persons  in  favour  of  whom,  the  absolute  interest 
was  to  be  carved  and  divided.  The  absolute  interest  is  to 
be  divided  in  the  same  manner  as  the  absolute  interest  in 
the  other  property  which  he  afterwards  gives. 

It  is  true,  that  this  interest  is  not  given  with  the  inter- 
vention of  trustees,  and  that  the  others  are  so  given ;  but 
he  says,  '^  under  the  same  conditions  and  restrictions  as 
are  hereinafter  mentioned  respecting  the  several  bequests 
hereinafter  mentioned  to  them  respectively  given."  I 
think,  that,  by  the  word  ^^  bequests,"  the  testator  means 
capital  stock ;  and  that,  by  the  words  ^'  to  them  respect- 
ively given,"  he  refers  to  the  bequests  in  which  the  nieces 
and  their  children  are  the  persons  chiefly  interested.  I 
doubted,  at  first,  whether  the  effect  of  all  the  words  to- 
gether was  not  to  cut  down  the  gift  of  these  two  sums  to 
a  gift  to  the  ladies  for  their  lives ;  but  I  am  of  opinion 
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that  the  testator  meant  to  say,  and  has  said,  that  these         1845. 
two  sums  were  to  be  settled  in  the  same  way  as  the 
£12,000  Consols. 


Ex  parte  Molyneux — In  the  Matter  of  the  Liverpool     July  22iu^ 

and  Manchester  Railway  Act. 

X  HE  railway  company,  under  the  provisions  of  their  act.  Upon  the  con- 
(stat.  7  Greo.  4,  c.  xlix),  had  purchased  certain  lands  of  the  raUway  act, 
petitioners,  who,  at  the  time  of  the  contract,  came  within  ^n^°J^,^2[e 
the  description  of  ''  incapacitated  persons  '^  mentioned  in  any  order  as  to 

the  costs  of  an 

the  act.    The  petitioners  were  entitled  in  equal  fourth  parts  application  by 
to  the  land  in  question.     The  purchase-money  had  been  have  payment 
paid  into  court  under  the  61st  section.   The  petition  prayed  *^^^  ^'l^?^ 
the  payment  of  three  fourth  parts  to  the  persons  entitled  to  porchase- 

moneyy  and  in- 

them,  and  the  investment  in  the  purchase  of  stock  of  the  vestment  of  the 
remaining  fourth  part  for  the  benefit  of  the  other  party.       r«n^ainder. 

The  only  question  was,  whether  the  costs  of  the  present 
petition  and  incidental  thereto  should  be  borne  by  the 
petitioners  or  the  company. 

The  66th  section  provides,  that,  where,  by  reason  of  any 
disability  or  incapacity  of  the  person  or  persons  or  corpo- 
ration entitled  to  any  lands,  tenements,  or  hereditaments 
to  be  purchased,  taken,  or  used  under  th^  authority  of  this 
acty  the  purchase-money  for  the  same  shall  be  required  to 
be  paid  into  the  Bank  of  England,  or  to  be  applied  in  the 
purchase  of  other  lands,  tenements,  or  hereditaments,  to  be 
settled  to  the  like  uses  in  pursuance  of  this  act,  it  shall  be 
lawful  for  the  Court  to  order  the  expenses  of  all  purchases 
from  time  to  time  to  be  made  in  pursuance  of  this  act,  or 
10  much  of  such  expenses  as  the  Court  shall  deem  reason- 
able, together  with  the  necessary  costs  and  charges  of  ob- 
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1845.        taining  such  order^  to  be  paid  by  the  said  company  out  of 
_,   '  _/      the  monies  to  be  received  by  virtue  of  the  act* 

£x  parte 

MOLYNSUZ. 

Mr.  Chapman  Barber,  for  the  petition^  relied  on  Ex 
parte  TVaffbrd  (a),  Ex  parte  Northwick  {b),  and  Ex  parte 
The  Bishop  of  Durham  (c),  as  authorities  to  shew  that  the 
petitioners  were  entitled  to  their  costs^  to  be  paid  by  the 
company. 

Mr.  Follettj  for  the  company^  said  that  the  course  of 
practice  in  the  Court  of  Chancery  in  regard  to  costs  of  this 
description  had  differed  firom  that  of  the  Court  of  Ej^cbe- 
quer;  and  he  referred  to  Ex  parte  Cooke  (<Q. 

The  case  In  re  Isaac  (e)  was  also  mentioned; 

The  Vtce-ChanceUor  said,  that,  considering  the  con- 
flict of  anthorities,  he  was  disposed  to  ask  the  Lord  Chan- 
cellor  to  hear  the  case.  He  afterwards,  however,  at  the  re- 
quest of  the  parties,  said  that  he  would  consider  the  point. 

Jufy  Slst.  The  Yice-Chanckllob. — ^The  only  point  reserved  upon 
this  petition  was  as  to  the  costs.  Upon  the  m<Nral  justice  of 
the  case  merely,  the  railway  company  seemed  to  me  the  par- 
ties that  ought  wholly  to  bear  them ;  nor  am  I  sure,  that,  had 
the  decisions  bearing  on  the  question  which  have  taken  place 
in  the  Court  of  Chancery  not  taken  place, — were  precedent 
out  of  the  way^  I  should  not  have  thought  it  judicially 
right  so  to  deal  with  the  matter.  On  this  point,  however,  I 
give  no  opinion ;  for  I  should,  as  it  appears  to  me,  be  acting 
inconsistently  with  the  letter  and  spirit  of  a  series  of  de- 
cisions that  have  been  pronounced  in  this  court,  were  I  to 


(a)  2  Y.  &  C.  522.  (d)  7  Jur.  639. 

(b)  lY  &  C.  166.  {€)  4  Myl.  &  Cr.  11. 

(c)  3  Y.  &  C.  690. 
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order  the  company  to  pay  the  petitioners^  costs  of  the         1845. 

Upon  the  ground  of  those  cases^  from  which  (without  Molyn»ux. 
saying  whether^  in  their  absence,  I  should  or  should  not 
have  come  to  the  same  conclusion)  I  think  that  I  ought 
not  to  depart,  I  gi?e  no  costs  on  either  side,  either  as  to  so 
much  of  the  petition  as  seeks  to  have  a  portion  of  the 
money  paid  out  of  court,  or  as  to  so  much  of  it  as  seeks 
to  have  a  portion  of  the  money  invested  in  the  pur- 
chase of  Bank  Annuities.  I  do  not  act  upon  my  own 
opinion.  I  consider  that  a  mode  and  form  of  decision  has 
been  adopted  in  this  court,  which  I  cannot  but  follow 
without  exercising  any  judgment  or  opinion  of  my  own. 
I  must,  however  unwillingly,  refuse  the  petitioners  their 
costs. 


PiDGBLET  V,  Bawling.  JufyldUL 

1  HE  Vtce-Chancettar  held,  that,  as  between  tenant  for  ab  between 
life  and  remainderman,  the  thinnings  of  fir  trees  under  ^'^^der. 
twenty  yedrs  of  age  belong  to  the  tenant  for  life.  S*?  o^r^ 

mSer  twenty 

Mr.  FoUettf  for  the  petition.  leiong  to  the 


tenant  tor  life. 


Mr.  Moore  J  coniriL 

The  case  of  Rex  v.  Inhabitants  of  Ferrybridge  (a)  was 
mentioned. 

(a)  I  B.  &  C.  375. 
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JvHy  22itJ.  Sander  v.  Sander. 

Decree  for  a  vJn  a  bill  filed  by  one  partner  against  his  co-partner  for 
partn^hip,  on  ^  dissolution  of  the  partnership^  on  the  ground  of  the  in- 
the  ground  of     ga^ity  of  the  defendant,  the  Vice-chancellor  decreed  a 

insanity,  astrom  ^  ' 

the  date  of  the    dissolution  as  from  the  date  of  the  decree. 

of  the  decree. 

The  case  of  Besch  y.  Frolich  (a)  was  mentioned. 

{a)  PbiUipa,  172. 


MEMORA.NDA. 

In  Trinity  Vacation,  1845,  Sir  WHliam  Wehh  FoUett, 
her  Majesty^s  Attorney-General,  died;  and  thereupon  Sir 
Frederick  Thesiger,  her  Majesty's  Solicitor-General,  was 
appointed  Attorney-General. 

FUzroy  Kelly,  Esq.,  one  of  her  Majesty's  Counsel,  was 
appointed  her  Majesty's  Solicitor-General,  and  shortly 
afterwards  received  the  honour  of  Knighthood. 

In  the  same  Vacation,  Mr.  Serjeant  Shee  received  a 
patent  of  Precedence ;  and  Robert  Allen,  Esq.,  of  Gray's 
Inn,  was  called  to  the  degree  of  the  Coif,  and  gave  rings 
with  the  motto  "  Hie  per  tot  casus  J* 
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Clough  V,  French.  Nov.  loeh. 

1  HE  bill  was  filed  by  the  plainti£P^  on  behalf  of  himself  and  In  the  admini- 
all  other  the  creditors  of  an  intestate^  against  the  admini-  in  a  court  of 
stratrix  (Mrs.  French)  and  the  heir-at-law  of  the  intestate,  Slr°i?Jjjii^of' 
praying  the  usual  relief  in  a  creditors'  suit.     It  appeared  ^^^t  has 

,-.  -i     t  \  A  e   -  t       priority  over 

that  the  intestate  had  been  tenant  from  year  to  year  to  the  simple  contract 
plaintiff;  that  he  died  in  October,  1834,  indebted  to  the  ex^^r^or'"" 
plaintiff  in  the  sum  of  £145  for  rent:  and  that,  on  the  administrator 

^  ,  ...  will  not  be 

19th  November  in  the  same  year,  the  plaintiff  distrained  personally  re- 

upon  the  farm  occupied  by  the  intestate,  and  obtained  £88.  payment  of 

The  Master  reported  the  personalty  to  be  insuflBcient  JJJJJ^S^ts  in 

for  payment  of  the  debts,  and  that  there  was  a  balance  priority  to  a 

_  _  ,     .    .  .  rri,       m^  t  1      ^    debt  for  arrears 

due  to  the  adnumstratnx.     The  Master,  however,  had  of  rent,  of  which 
given  the  administratrix  credit  for  several  sums  paid  by  notice. "° 
her  in  discharge  of  simple  contract  debts,  exceeding  the 
balance  still  due  to  the  plaintiff  in  respect  of  rent. 

The  plaintiff  accordingly  took  exceptions  to  the  report, 
the  heads  of  exception  being,  first,  that  the  Master  ought 
not  to  have  allowed  the  payments  made  by  the  administra- 
trix in  respect  of  the  simple  contract  debts  in  priority  to 
the  plaintiff's  debt;  and,  secondly,  that  the  balance  found 
to  the  administratrix  was  not,  in  fact,  due  to  her. 

It  appeared,  that  the  Master,  though  admitting  the 
plaintiff's  legal  right  in  priority  to  simple  contract  cre- 
ditors, had  acted  upon  what  had  been. represented  to  him 
to  be  the  general  practice  in  these  cases  in  the  Masters' 
Offices. 

Mr.  Kenyon  Parker  and  Mr.  RoUy  for  the  exceptions, 
relied  upon  WiUett  v.  EarU  (a),  Gage  v.  Acton  (A),  Phillips 
Y.  Lee  (c),  and  Thompson  v.  Thompson  (rf). 

(a)  1  Vem.  490.  (c)  Id.  262. 

(h)  1  Freem.  612.  (d)  9  Price,  464. 
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1845.  Mr.  Swanston,  contra,  contended,  that  it  was  not  the 

practice  in  courts  of  equity  to  treat  rent  due  on  a  parol 
demise  in  priority  over  simple  contract  debts,  and  here  the 
plaintiff  came  into  court  as  a  simple  contract  creditor; 
he  did  not  suggest  or  insist  upon  the  rule  of  law  by  his 
bill,  but  insisted  upon  it  by  way  of  exception.  He  could 
not  call  upon  the  administratrix  to  pay  up,  unless  she 
knew  of  his  demand  before  she  paid  the  debts  in  question: 
Hawkins  v.  Day  (a).  [The  Vtce-Chancelhr. — Did  she  make 
the  payments  after  the  distress?]    Yes. 

The  Vicb-Chancelloe. — I  never  heard  of  such  a  rule 
of  practice  as  that  which  has  been  mentioned.  In  Thomp* 
son  V.  Thompson,  the  law  is  stated  by  Mr.  Baron  Wood, 
in  the  presence  of  Lord  Chief  Baron  Richards,  who  did  not 
suggest  the  existence  of  such  a  practice.  I  cannot  act 
against  a  clear  rule  of  law. 

Declare,  that,  if  the  intestate,  at  his  decease,  was  indebted  to  the 
plaintiff  for  rent,  under  a  demise  of  land,  of  which  the  plaintiff  was 
seised,  by  the  plaintiff  to  the  intestate,  such  debt  was  entitled  to  priority  of 
payment  over  the  ordinary  simple  contract  debts  of  the  intestate ;  and 
that  the  defendants,  Mr.  and  Mrs.  French,  are  not  entitled  to  be  aUowed 
against  the  plaintiff  such  (if  any)  payments  as  they,  or  either  of  them, 
made  in  respect  of  such  ordinary  simple  contract  debts,  with  notice  of  such 
debt  for  rent.  And  with  that  declaration,  refer  the  matter  back  to  the 
Master. 

(a)  Ambl.  160. 
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Woodward  t;.  Miller.  Nov.  UM. 

xN  November,  1841,  the  plaintiffs,  as  executors  of  John  At  the  sale  of 
Hiacock,  put  up  certain  leasehold  property  of  their  testa-  ^ulc  auction, 
tor  for  sale  by  public  auction,  at  Garraway's,  in  lots.  By  ditioM^bci^"' 
the  conditions  of  sale,  the  highest  bidder  was  to  be  the  that  the  i^hcat 

bidder  should 

purchaser,  and  no  bidder  was  to  offer  less  than  £5  at  one  be  the  pur. 
bidding.    The  defendant,  Miller,  who  was  himself  an  auc-  attodted  whT^ 
tioneer,  attended  the  auction,  and  became  the  purchaser  ^"f  J^" 
of  Lot  1 7,  at  the  price  of  £690.     He  paid  a  deposit  of  purchaser,  bat 
£188  \t.  Zd.  to  Mr.  Field,  the  auctioneer  by  whom  the  by  the  vendor 
property  waa  sold,  and  signed  a  memorandum  of  contract.  ^  pl^^t  the' 
About  two  months  afterwards  he  refused  to  perform  the  property  from 

''  being  sold  at 

contract,  on  the  ground,  amongst  others,  that  puffers  were  an  under- 
employed at  the  sale  by  the  vendor.  Uiis  peraon 

The  bill  was  filed  to  compel  the  defendant  specifically  to  j^ddL'^tm  he 

perform  the  contract.  reached  the 

'^  sum  of  ;f  650, 

The  defendant,  by  his  answer,  alleged,  that,  previously  when  he  ceased 

to  bid       THa 

to  th^  sale,  the  auctioneer  stated  in  the  auction-room,  that  property  was 
all  the  premises  included  in  the  printed  particulars  of  sale  ^fJZJ^^"" 
were  to  be  sold  ''without  reserve;'^  and  that  at  the  time  jf690.  Upon 

the  purchaser 

of  the  sale  he,  the  defendant,  had  no  suspicion  whatever  objeeUng  to 
that  the  biddings  for  Lot  17  were  otherwise  than  bond  fide  ^j^^^  on 
biddings  by  persons  willing  to  become  the  purchasers  of  J^*^2** 
the  lot,  but  he  was  immediately  after  informed,  as  the  fact  had  been  em. 
was,  that  two  of  the  persons  who  bid  for  Lot  17  at  the  sale  sale,  the 
were  persons  who  were  employed  by  the  plaintiffs  to  bid  ^^^J^T^ 
for  that  lot  against  any  btmd  fide  bidder,  with  the  view  of  ^™f°^  ?• 
enhancing  and  increasing  the  price  of  the  premises  in-  dining  to  hare 
duded  in  that  lot,  and  without  any  intention  whatever  of  the  contn^ 
purchasing  the  same  for  themselves.    The  defendant  added,  ^^  *  *'°^ 

whether  the 
deebratioiii  td  an  auctioneer  at  a  sale,  to  the  effect  that  there  are  no  puffers,  are  receirable  in 
eridenee,  onkss  the  eipressions  used  are  put  in  issue  by  the  pleadings  ? 
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1845.        that,  under  tliese  circumstances^  Lot  17  was  sold  to  the  de- 

WooDWAiLo    fe^^^J^t  »t  *  sum  considerably  larger  than  it  would  have 

V-  produced  had   there  been   no  such  fictitious  biddings; 
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and  he  submitted  to  the  Court,  that  he  was  imposed  upon 
by  the  plaintifis,  and  induced  to  ofibr  a  larger  sum  than 
the  premises  were  worth. 

In  a  subsequent  answer,  he  stated  that  he  had  been  in- 
formed, and  believed,  that  James  C.  Broadhurst,  and  other 
persons  unknown  to  the  defendant,  were  bidders  for  Lot  17, 
in  the  manner  stated  in  his  former  answer. 

James  C.  Broadhurst,  being  examined  for  the  defend- 
ant, stated  that  he  was  present  at  the  sale;  that,  just 
previously  to  the  sale,  Mr.  Field  stated  to  the  persons  as- 
sembled in  the  sale-room,  that  the  sale  was  a  bond  fide  one, 
and  that,  if  there  were  any  puffers  in  the  room,  he  should 
hate  himself,  or  he  used  expressions  to  that  eficct;  that 
the  deponent  did  not  remember  Mr.  Field  making  any 
other  observations ;  that  the  deponent  did  not  attend  the 
sale  with  any  view  of  being  a  purchaser,  but  under  the 
following  circumstances,  namely,  that,  previously  to  its 
taking  place,  Mr.  Field  requested  him  to  attend  it  for  the 
purpose  of  protecting  the  property  from  being  sold  under 
a  certain  price,  and  he  stated  the  various  prices  up  to 
which  the  deponent  was  to  bid  for  the  different  lots;  that 
the  deponent  acted  upon  these  instructions,  and  in  pursu- 
ance of  them  bid  up  to  the  sum  of  JE650  for  the  premises 
comprised  in  Lot  17,  that  being  the  reserved  price  below 
which  those  premises  were  not  to  be  sold.  How  many  bid- 
dings there  were  before  they  reached  the  sum  of  £650,  the 
deponent  did  not  recollect.  He  ceased  to  bid  when  the 
bidding  exceeded  that  sum.  He  did  not  know  of  any 
other  person  besides  himself  who  bid  for  Lot  17  with  the 
same  object  that  he  did.  Whether,  under  these  circum- 
stances, the  deponent  was  to  be  considered  as  coming 
under  the  description  of  a  puffer,  he  could  not  take  upon 
himself  to  say. 
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It  did  not  appear  from  the  evidence  of  any  of  the  wit- 
nesses^ that  the  auctioneer  had  stated  that  the  sale  was  to 
be  "  without  reserve/' 

Mr.  ^l^amandMr.  De  Gex,  for  the  plaintiffs^  submitted^ 
that,  according  to  the  course  of  authorities  in  this  courts 
the  vendor  had  a  right  to  have  one  bidder  to  protect  the 
property  from  being  sold  at  an  under-value:  Bramletf  y. 
All  (c),  ConoUy  v.  Parsons  (A),  Smiih  v.  Clarke  (c),  Tkoining 
V.  Morrice  {d).  The  evidence  of  Broadhurst  as  to  the  de- 
claration of  the  auctioneer,  that^  '^  if  there  were  any  puffers^ 
he  should  hate  himself/'  could  not  be  received,  as  it  had 
not  been  put  in  issue  by  the  answer;  Smilh  v.  Clarke;  but 
supposing  that  it  could^  it  was  of  a  vague  nature^  and  es- 
sentially different  from  the  declaration  of  the  auctioneer 
ia  the  case  last  cited,  which  was  expressly  that  ''there 
were  no  in-bidders.'' 

Mr.  Bacon,  for  the  defendant. — It  is  clear  that  at  law 
the  employment  of  one  puffer  by  the  vendor,  that  circum- 
stance not  being  disclosed,  vitiates  the  contract:  Bexwell 


1845. 

Woodward 

V, 

Miller. 


(a)  3  Ves.  620. 

(6)  Id.  625,  n.  In  the  argu- 
ment for  the  defendant  in  this  case, 
it  was  said  that  the  principles  of 
die  Roman  contract  addidio  in 
diem  are  applicable  to  an  auction ; 
and  thence  it  seems  to  have  been 
inferred,  that  puffers  at  an  auction 
are  inadmissible.  But  under  ad- 
dUtio  in  diem  the  vendor  fixed  his 
own  price,  retaining  to  himself  the 
diance  of  getting  a  better  bargain 
before  the  day  named.  It  could 
scarcely  happen,  therefore,  that  the 
estate  should  be  sold  at  a  price  much 
below  its  real  value,  and,  conse- 


quently, the  occasion  for  a  puffer 
does  not  immediately  appear.  Per- 
haps there  is  ground  for  sug- 
gesting that  the  person  described 
in  the  Digest  as  "/alsus  emptor  " 
was  rather  an  instrumentinterposed 
by  the  vendor  to  enable  him  to  re- 
cede from  the  contract  altogether, 
than  a  mere  puffer  to  enhance  the 
price.  (See  Dig.,  lib.  18,  tit.  2).  If 
so,  it  should  seem  to  follow,  that  the 
Roman  law  forms  no  foundation 
for  modern  decisions  on  the  subject 
of  puffing. 

(c)  12  Ves.  477. 

(d)  2Bro.C.C.  326. 
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V.  Christie  (c),  Howard  v.  Castle  (b),  Crowder  y.  Austin  (c), 
Wheeler  v.  Collier  (d).  In  Bromley  t.  Alt  there  was  a 
bond  fide  competition  between  70  and  100  guineas  after 
the  employment  of  a  puffer  ceased.  In  ConoUy  v.  Parsons 
it  was  not  averred  that  there  was  no  real  bidder;  and  the 
cause  went  on  in  the  absence  of  all  evidence^  it  having  been 
so  treated  as  that  no  evidence  could  be  gone  into.  In 
Srmih  V.  Clarke,  Sir  WiUiam  Grant  considered  himself 
bound  by  these  cases,  which  are,  on  the  greunds  just  stated^ 
distinguishable  from  the  present.  The  true  rule  isj  that 
the  vendor  may  employ  a  puffer,  if  he  avow.  If  he  do  not 
avow,  or  if  his  agent  uses  equivocal  expressions,  he  commits 
a  fraud.  An  auctioneer  may  say,  with  nuM^or  less  honesty, 
that  if  there  are  any  puffers  he  should  hate  himself.  It 
has  been  said,  that  the  fact  that  the  auctioneer  used  those 
expressions  has  not  been  put  in*  issiie;'  but  the  defendant 
has  put  in  issue  what  is  equivalent  to  them,  namely,  that  the 
sale  was  to  be  "  without  reserve/'  Meadows  v.  Tanner  (e) 
shews  that  there  is  no  magic  in  the  words  "  without  re- 
serve.'' [The  Vice-chancellor. — ^Abstractedty,  I  should  have 
considered  the  defendant's  objection  likely  to  prevail  in 
equity,  and  not  at  law.  If  I  were  at  liberty  to  consider  the 
matter  in  the  abstract,  I  should  be  disposed  to  say  that  there 
was  more  equity  in  the  cases  at  law  than  in  those  in  equity.] 

Mr.  Wigram,  in  reply. — ^The  practice  in  equity  must  be 
governed  by  the  cases  which  have  been  cited  for  the  plain- 
tiffs. Smith  V.  Clarke  was  a  carefully  considered  case.  Of 
the  two  most  recent  cases  at  law,  Crowder  v.  Austin  was 
not  a  solemn  decision,  and  Wheeler  v.  Collier  was  merely 
a  dictum  at  Nisi  Prims* 

(a)  Cowp.  395.  Vol.  ii,  p.  539,  2nded. 

(b)  6  T.  R.  642.  (d)  Moo.  &  Malk.  123. 

(c)  11  B.  Moore,  283;  3  Bing.  (e)  5  Madd.  34. 
368.    See  Kent's  Commentaries, 
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The  Yice-Chancellor. — If  this  contract  was  originally         1845. 
▼Old  at  law,  on  the  ground  of  Mr.  Broadhurst's  employ-    ^     ""     ' 
Bent,  and  of  what,  if  anything,  was  said  by  the  auctioneer,  «• 

or  on  either  of  these  grounds,  I  think  that  a  specific  per- 
formance ought  not  to  be  enforced  in  this  court ;  and  I 
am  of  opinion,  that  if  the  defendant  wishes  to  have  an  op- 
portunity of  trying  the  legal  question,  he  ought  to  have 
that  opportunity.  I  desire  to  know  whether  he  wishes  to 
have  it. 

Bacon, — He  had  rather  not. 

The  Yice-Chancbllor. — ^As  the   defendant  declines 
that  opportunity,  I  think  that  I  ought  to  abide  by  the 
course  of  decisions  in  this  court,  without  reference  to  any 
opinion  of  my  own.    The  question  is,  whether  the  efiect  of 
Mr.  Broadhnrsfs  evidence  is,  that  the  bill  ought  to  be  dis- 
missed.    For  that  purpose  I  will  consider  Mr.  Broadhurst's 
evidence  as  it  stands,  or  rather  would  stand,  without  the 
etatement  which  it  coi^ains  of  the  verbal  representation 
said  to  have  been  made  by  the  auctioneer  in  the  sale-room. 
I  will  sujqpose  that  Broadhurst's  evidence  says  nothing  upon 
ihat  subject.    It  then  stands  thus : — ^The  particulars  and 
conditions  of  sale  do  not  state  the  sale  as  to  be  without 
reserve,  nor  give  notice  of  a  bidder  being  to  be  employed 
'^n  behalf  of  the  vendor.    One  of  the  conditions  of  sale 
"was^  that  no  person  was  to  advance  less  than  £5  at  each 
1)idding ;  so  that  it  was  competent  to  each  bidder  to  bid 
iK>t  more  than  £6.    It  appears  that  Broadhurst,  following 
Ids  instructions,  did  bid  to  the  amount  of  £650,  (his  limit), 
and  the  amount  at  which  the  purchaser  bought  was  £690, 
— a  difference  of  £40> — eight  fives, — ^rendering  it  probable 
that  there  were  intervening  biddings  by  substantial  bidders. 
This,  I  say,  was  probable — ^not  certain.   When  to  this  are 
added  the  circumstances,  that  there  is  no  proof  of  under- 
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1846.        value,  I  mean  of  under-value  of  the  property,  and  that 

y^^^^^^^j^    there  is   neither  proof  nor  allegation,  that,  at  the  sale, 

«•  the  defendant  observed  Mr.  Broadhurst  bidding,  nor  proof 

MlLLSR. 

or  allegation  that  the  defendant  knew  Mr.  Broadhurst,  or 
was  misled  by  any  degree  of  confidence  in  Mr.  Broadhurst, 
or  by  any  opinion  of  Mr.  Broadhurst  which  he  entertained, 
it  strikes  me  that  the  decisions  in  this  court,  the  defendant 
electing  not  to  try  the  question  at  law,  render  it  necessary 
for  me  to  say  that  the  facts  do  not  amount  to  a  defence 
against  specific  performance  in  equity.  In  saying  this, 
I  desire  to  be  understood  as  proceeding  on  authority  only, 
and  not  on  any  opinion  of  my  own.  I  do  not  say  that 
my  own  opinion  differs  from  the  authorities  here,  but  I 
think  that  they  render  it  unnecessary  for  me  to  form  an 
opinion. 

I  have  thus  far  considered  the  case  without  reference  to 
what  Mr.  Broadhurst  represents  the  auctioneer  to  have 
said.  He  states  the  auctioneer  to  have  said,  before  the 
commencement  of  the  auction,  'Hhat  the  sale  was  a  bond 
fide  sale,  and  if  there  were  any  puffers  in  the  room  he 
should  hate  himself.^^  Broadhurst  was  in  the  room  at  the 
time,  and  heard  what  the  auctioneer  said.  In  the  defend- 
ant's view  of  the  case,  Broadhurst  considered  the  state- 
ment as  in  effect  amounting  to  a  representation,  or  in- 
tending to  convey  the  representation,  that  no  persons  in 
his  position  or  having  his  instructions  were  in  the  room, 
and  yet,  notwithstanding  the  statement,  proceeded  to  do 
that  which  the  auctioneer  said  was  not  to  be  done.  That 
is  a  result  which  renders  me  not  very  willing  to  believe 
that  Broadhurst  could  have  so  considered  it, — ^it  may  be 
due  to  him  to  suppose  that  if  he  had  so  understood  it,  he 
would  not  have  continued  to  be  a  party  to  what  the  auc- 
tioneer publicly  denied  to  exist.  The  allegation  in  the  an- 
swer is,  that  the  auctioneer  said  that  the  sale  was  to  be  a 
sale  "without  reserve,''  which  it  is  not  proved  that  the 
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aoctioneer  did  say  in  fact.     I  am  on  the  whole  of  opinion,         1845. 
that,  if  it  would  be  right  todecree  a  specific  performance  in     -v^^T^^^ 
the  absence  of  that  representation  by  Mr.  Broadhurst  of  ^* 

what  the  auctioneer  said,  it  is  not  less  right  to  decree 
a  specific  performance  in  the  circumstances  of  this  case^ 
by  reason  that  such  a  statement  is  contained  in  Broad* 
hurst's  evidence. 


Adams  v.  Barry.  NovA2th, 

SlSth. 
AMUEL  WILSON  died  in  1814,  having,  by  his  will,  a.  and  B.  har- 
appointed  Charles  Adams  and  Thomas  Wilson  his  exe-  ^^^  ^**"  ^" , 

*  '  ezecntora,  and 

cutors,  who  both  proved  the  will.  Charles  Adams  survived  A.  having  rar- 
Thomas  Wilson,  and  died  in  1835,  having  appointed  se-  representativei 
vera!  persons  his  executors,  of  whom  the  plaintiff  alone  y^w  after^Uie 

proved  his  will.  tcstotor'gdcath, 

^  .  filed  a  biU 

Thomas  Wilson  died  in  May,  1828,  having  appointed  against  the  re- 
Richard  Harris  and  Mary  Ann  Wilson  his  executor  and  Sk^^to  recover' 
executrix,  who  both  proved  his  will.  In  1829  Mary  Ann  ^til^J^L^ 
Wilson  married  the  defendant  William  Barry.     In  May,  ^  ^^^^  l>«en 

possessed  by  B 

1838,  Richard  Harris  died,  having  appointed  two  persons  The  bill  did  not 
of  the  names  of  Banks  and  Waltham  his  executors,  who  debuoriem^ 
proved  his  will.  ««» o^  ^^  tea- 

'  tator  were  nn- 

Tbe  bill  was  filed,  in  April,  1842,  by  the  plaintiff,  as  paid,  or  that 
personal  representative  of  Samuel  Wilson,  and  on  behalf  residua^'  "*^ 
of  himself  and  all  other  the  creditors  of  Thomas  Wilson,  |jf  puintiff  oV 
against  Barry  and  his  wife.     After  alleginc:  that  Thomas  *"y  ^^^^^  P**"^- 

«  no,  ^^  ^**  bene. 

Wilson  possessed  assets  of  Samuel  Wilson,  that,  after  ficiaiiy  interest- 
Thomas  Wilson's  decease,  such  assets  came  to  the  hands   Th»^  wuT^  ' 

however,  in 
fact,  a  residuary 

kgatee,  and  the  defendants,  bj  their  answer,  objected  that  snch  legatee  ought  to  have  been 

■lade  a  party  to  the  salt: — Heldf  that  the  objection  was  valid. 


Bammy. 
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1845.  of  Harris  mod  the  defendants^  and  that  the  portion  of  snch 
assets  rcceired  bj  Harris  was  dnlj  acconnted  for  by  his 
executors  and  paid  orer  bj  them  to  the  defendants,  the 
bill  prayed,  that  an  aoooont  might  be  taken  of  the  assets 
of  Samnel  Wilson  reoei?ed  by  Thomas  Wilson,  and  that 
what  might  appear  to  be  dne  on  that  aocoont  might  be 
paid  to  the  plaintiff,  as  personal  representatiTe  of  Samuel 
Wilson,  out  of  Thomas  Wilson's  assets.  The  bill  also 
prayed  the  nsnal  relief  in  a  creditors'  suit  against  Thomas 
Wilson's  assets. 

The  statement  in  the  bill  as  to  the  will  of  Samnel  Wil- 
son was  in  these  short  terms: — ''That  the  said  Samnel 
Wilson  duly  made  and  published  his  last  will  and  testa- 
ment in  writing,  bearing  date  the  7th  day  of  February, 
1814,  whereby  he  directed,  that  all  his  just  debts,  funeral 
chaiges,  the  sereral  specific  and  pecuniary  legacies  giFcn 
by  him,  and  all  other  incidental  expenses  to  the  proving 
and  execution  of  his  last  wiU,  should  be  fully  paid  and  dis- 
chaiged  by  his  executors  by  and  out  of  his  personal  estate; 
and  he  gave  and  bequeathed  his  personal  estate  in  manner 
therein  mentioned/'  Then  followed  a  statement  of  the 
testator's  appointment  of  executcnrs. 

The  defendants,  by  their  answer,  stated,  that,  except  as 
thereby  appeared,  they  were  entirely  ignorant  as  to  the 
property  and  affedrs  of  Samuel  Wilson,  but  that,  upon  the 
compromise  of  a  suit  which  had  been  instituted  between 
the  defendants  and  the  executors  of  Harris  in  relation  to 
the  estate  of  Thomas  Wilson,  certain  papers  had  been 
handed  to  the  defendants,  firom  which,  and  from  the  state^ 
ments  made  by  Thomas  Wilson  to  Mrs.  Barry,  they  had 
deriyed  some  information  on  the  subject ;  and  they  stated, 
t)hiit  they  had  been  informed  and  believed,  that  Samuel 
WlHin,  by  his  will,  disposed  of  his  real  estate  parUy  in 
fayou*  of  his  son,  Samuel  Wilson,  to  whom  he  also  gave  a 
legacy  6(  £250,  and  partly  in  favour  of  his  daughter,  Sophia 
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"Wilsoiiy  in  manner  therein  mentioned;  and  that  he  thereby  1846. 
gave  and  bequeathed  to  his  nephew^  the  said  Thomas  Wil- 
son,  all  his  library  of  books,  kc,  [the  will  here  specified 
some  other  articles,]  and  gave  and  bequeathed  unto  his 
said  daughter,  Sophia  Wilson,  all  his  household  goods  and 
fomiturej  plate>  lipen,  chattels^  and  effects,  and  all  other 
his  personal  estate  whatsoever  and  wheresoever,  absolutely 
for  her  own  use. 

In  a  subsequent  part  of  the  answer,  the  defendants, 
after  denying  that  any  personal  effects  of  Samuel  Wilson 
remained  in  the  hands  of  Thomas  at  the  time  of  his  death, 
averred,  that  it  was  not  alleged  by  the  plaintiff  that  there 
were  any  debts  of  the  testator  Samuel  Wilson  remaining 
unsatisfied;  but  they  believed  and  submitted,  that,  even  if 
there  were  any  such  debts,  they  were  barred  by  lapse  of 
time.  They  further  stated  their  belief,  that  the  claims,  if 
any,  of  Sophia  Wilson,  as  residuary  legatee  of  Samuel 
Wilson,  against  the  es^te  of  Thomas,  had  been  fully  sa- 
tisfied. They  also  submitted,  that  the  plaintiff,  who  was 
suing  merely  in  his  alleged  character  of  the  present  legal 
personal  representative  of  Samuel  Wilson,  had  no  right  or 
just  claim  against  the  estate  of  Thomas  Wilson,  and  that, 
at  all  events,  if  that  suit  were  at  all  sustainable,  Sophia 
Wilson,  if  she  were  living,  or  her  personal  representatives 
or  representatiTei.if  abe  were  dead,  ought  to  have  been  a 
party  or  parties  thereto ;  and  the  defendants  claimed  the 
same  benefit :  as  if  they  had  pleaded  the  matters  aforesaid 
in  bar  to  the  relief  and  discovery  sought  against  them  by 
the  said  biU,  and  as  if  they  had  pleaded  to  the  said  bill,  on 
the  ground  of  the  said  Sophia  Wilson,  or  her  personal 
representatives  or  representative,  not  having  been  made  a 
party  or  parties,  co-plaintiff  or  co-plaintiffs,  or  defendant 
or  defendants  thereto.  In  conclusion,  the  defendants 
claimed  the  same  benefit  as  if  they  had  pleaded  the 
Statute  of  Limitations  in  bar  to  the  claim  made  against 


288  CASES   IN    CHANCERY. 

1846.        them  by  the  plaintiff  by  his  bill,  or  as  if  they  had  demurred 
thereto. 

Upon  the  cause  coming  on  for  hearings 

Mr.  Toller,  (who  was  with  Mr.  Wiffram),  for  the  defend- 
ants^ insisted  upon  the  objection  raised  by  the  answer, 
that  Sophia  Wilson  ought  to  have  been  made  a  party  to 
the  suit ;  and  he  contended,  that,  if,  in  her  absence,  a  de- 
cree were  made,  an  account  taken,  and  a  balance  found 
due  to  the  plaintiff,  that  balance  would  be  a  clear  residue 
barrable  by  the  Statute  of  Limitations  (a) ;  and  there  was 
good  ground  to  suppose,  that,  if  the  balance  were  paid  to 
the  plaintiff,  and  he  were  sued  for  it  by  Sophia  Wilson,  he 
would  plead  the  statute,  and  put  the  money  into  his  own 
pocket.  The  bill  did  not  suggest  that  any  of  the  debts  of 
Samuel  Wilson  were  unpaid,  and,  at  the  same  time,  it  was 
totally  silent  as  to  the  rights  of  Sophia  Wilson.  [The 
Vice- Chancellor. — You  assume  that  Sophia  Wilson  could 
not  compel  these  defendants  to  account.  If  the  debts 
are  paid,  and  she  and  Thomas  were  the  only  legatees, 
might  not  Loy  v.  Duckett  {b)  apply  ?  If  she  cannot  sue 
these  defendants,  why  should  Adams?  Upon  the  au- 
thority of  Prior  v.  Homiblow  (c),  from  which  I  should  not 
be  disposed  to  depart,  unless  I  had  a  strong  and  clear 
opinion  the  other  way,  she  may  be  barred  by  the  sta- 
tute. One  question  is,  how  am  I  to  say  whether  she  is 
barred  or  not,  without  having  her  before  me  ?] 

Mr.  Russell  and  Mr.  Hubback,  for  the  plaintiff. — The 
object  of  the  bill  is  merely  to  compel  the  defendants  to 
discharge  their  duty  as  trustees.     They  could  not  be  sued 


(a)  3  «r  4  Will.  4,  c.  27,  s.  40.  {b)  Cr.  &  Ph.  305. 

(c)  2  Y.  &  C.  200. 
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at  law.  The  plaintiff  completely  represents  the  testator's 
estate,  and  has  a  right  to  receive  it^  though^  to  prevent  his 
wasting  it,  the  Court,  as  in  Loy  v.  Duckett,  may  place  cer- 
tain restraints  upon  him.  No  person  can  say  at  present 
that  the  debts  are  all  paid.  There  are  documents  shewing 
that  in  1828  a  balance  was  adjusted,  though  not  paid,  be- 
tween the  two  estates.  Why  is  that  not  to  be  appro- 
priated to  the  payment  of  the  debts?  At  all  events,  it 
cannot  be  said  that  it  is  not  the  plaintiff's  duty  to  get  that 
balance  in.  The  plaintiff's  discharge  in  this  suit  is  a 
discharge  of  every  body,  except  a  case  of  fraud  or  collusion 
were  made  out.  A  decree  in  this  suit  is  conclusive.  If 
that  be  so,  it  is  unnecessary  to  make  Sophia  Wilson  a 
party :  Franco  v.  Franco  {a).  And  the  mere  circumstance, 
that,  if  present,  she  would  be  held  barred  by  the  statute, 
ought  not  to  affect  the  plaintiff's  right.  We,  however, 
submit,  that  she  would  not  be  held  barred.  Prior  v.  Horm- 
Now  is  an  extreme  case.  If  the  statute  runs  against  a 
residue,  it  must  be  from  the  time  when  the  residue  is 
ascertained,  and  not  from  the  death  of  the  testator. 

The  Vicb-Chancbllor. — The  time  may  possibly  come 
when  this  plaintiff  may  be  entitled  to  a  decree  against 
these  defendants ;  but  I  cannot  make  such  a  decree  in  the 
absence  of  Sophia  Wilson:  founding  myself  not  on  any 
general  rule,  but  on  the  special  circumstances  of  this  par- 
ticular case,  which,  taking  it  altogether,  is  not  likely  to 
afford  a  precedent  for  any  other. 

His  Honor  then  said  that  he  would  give  the  plaintiff  an 
opportunity  of  bringing  Sophia  Wilson  before  the  Court, 
by  filing  a  short  supplemental  bill  for  that  purpose. 

The  plaintiff  elected  to  take  this  course. 


(a)  3  Ves.  75. 

VOL,  n.  u  c.c.c. 
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1845.  The  plaintiff  filed  a  supplemental  bill  against  Sophia 

Adams  Wilson.     Her  answer  was  put  in  without  oath  or  signa- 

_  ^'  ture. 

Barry. 

Dec.  6th  6th.  ^^^  original  and  supplemental  cause  now  came  on  again 

More  than  for  hearing.     In  order  to  take  the  case  out  of  the  Statute 

after  thcliMith  ^^  Limitations,  some  evidence  was  produced  on  the  part  of 

SJe^re^rewnta.  ^^^  plaintiff,  the  object  of  which  was  to  shew,  that,  in  1828, 

tive  of  one  of  an  account  had  been  delivered  by  the  executor  of  Samuel 

and  the  resi- '  Wilsou  to  the  executors  of  Thomas  Wilson,  by  which  it 

undarW?wm  appcarcd  that  a  balance  of  £819  was  due  from  the  estate 

file  a  bill  of  the  latter  to  that  of  the  former.   It  did  not,  however,  ap- 

against  the  re-  * 

presentative  of  pear  that  this  account  had  been  signed  or  approved  by  the 

tor,  torecoTer  cxecutors  of  Thomas.     Evidence  was  also  read  on  the  same 

o?the  tMtator**  ^^^®>  tending  to  shew  that  a  certain  mortgage  had  been 

alleged  to  have  get  apart  and  appropriated  by  the  executors  of  Thomas  to 

by  the  co.  answer  a  demand  due  from  his  estate  to  that  of  Samuel. 

The  plaintiffs  ^^^  plaintiff,  who  had  examined  Sophia  Wilson  as  a 

the  stoTs  fc'J  ^^^^^^  ^^  ^^®  behalf,  did  not  think  fit  to  tender  her  evi- 

wm.  4,'c.  27,  deuce. 

8.  40,  as  to 
assets  possessed 

more^thar"^"  Mr.  Russell  and  Mr.  Hubback,  for  the  plaintiff,  con- 
twenty  years  tended,  that  this  was  not  a  legal  but  an  equitable  demand 

before  the  filing  '                                                         . 

of  the  bill,  against  the  estate  of  Thomas  Wilson,  and,  consequently, 

not  barred  as  that  uo  Statute  of  Limitations  was  applicable  to  the  case. 

sestcd  by^Wm  '^^^  ^^^^  ^^  Thomas  was  to  keep  separate  and  ear-mark 

since  that  time,  the  asscts  of  Samucl.     If  he  had  done  so,  the  statute  would 

Defendants, 

by  their  answer,  uot  have  ruu  as  between  him  and  the  ceitvA  que  trust. 

nefitoftbe  *  Could  his  breach  of  trust  give  him  or  his  estate  an  ad  van- 

Li^mab^ons°^  ^^&®  ^^  ^^^^  rcspect  ?   The  lapse  of  six  years  would  not  bar 

This  is  tanta-  the  plaintiff  in  such  a  case.     In  the  case  of  a  mere  debt, 

mount  to  claim* 

ing  the  benefit  the  rulcs  of  law  and  equity  would  be  the  same.    But  where 

Lawof  Lim^.  ^^^  demand  originated  firom  a  breach  of  duty  the  statute 

tions,  and  en-  ^jjj  ^ot  apply :  Per  Lord  Redesdale  in  Hovenden  v.  Lard 

titles  them  to  ^'^  ^ 

the  benefit  of  Annesley  (a) ;  j:er  Lord  Coiienham  in  Winter  v.  Innes  (6), 

any  Statute  of 
Limitations 

We  to'i^*^***  (a)  2  Sch.  &  Lef.  607,  630.                   (6)  4  Myl.  &  Cr.  101,  111. 
case. 
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BraUhwaiie  v.  Britain  {a),  Robinson  y.  Field  {b).  Ex  parte  1845. 
Healey  (c).  They  then  commented  on  the  alleged  appro- 
priation of  the  mortgage^  and  the  other  circumstances  in 
evidence  which  hare  been  referred  to.  They  also  remarked 
on  the  circumstance^  that  the  defendants  relied^  by  their 
answer,  on  the  '^  Statute  **  of  Limitations^  in  the  singular 
number. 

The  Vice-Chancellor,  after  again  referring  to  Prior  v. 
Hondblow  {d),  observed^  that  he  was  not  prepared  to  say 
that  there  was  no  Statute  of  Limitations  which  would  form 
an  effectual  defence  to  a  suit  constituted  as  the  present 
was.  He  therefore  proposed  to  direct  an  inquiry,  with  a 
view  to  see  whether  anything  had  occurred  to  displace  a 
statutory  defence,  and  whether  any  effectual  appropria- 
tion, such  as  that  alleged,  had  taken  place.  Upon  these 
points  he  would  hear  the  defendants'  counsel. 

Mr.  IVigram  and  Mr.  ToUer,  for  the  defendants,  in  the 
first  place^  submitted  that  the  plaintiff  was  barred  by  the 
Statute  of  Limitations;  AuU  v.  Goodrich  {e)y  Alexander  v. 
Robinson  (/),  Barber  v.  Barber  (g) ;  secondly,  they  observed, 
that,  although  the  bill  contained  charges  as  to  the  out- 
standing mortgage,  and  as  to  the  delivery  of  an  account  in 
1828,  yet  these  charges  were  made  simply  with  a  view  to 
shew  that  there  were  assets,  and  not  for  the  purpose  of  taking 
the  case  out  of  the  Statutes  of  Limitations.  Then  there 
was  no  charge  of  any  writing  or  payment,  which  might  have 
the  effect  of  displacing  the  statutes.  On  the  contrary,  the 
bill  proceeded  on  the  notion  that  the  Statutes  of  Limitations 
were  inapplicable  to  the  case.  They  submitted,  therefore, 
that,  as  there  was  nothing  in  the  pleadings  on  which  to 

(a)  1  Keen,  206.  («)  4  Russ.  430. 

{b)  6  Sim.  14.  (/)  8  Bligh,  N.  S.,  362  ;  3  CI. 

(c)  1  D.  &  C.  361.  &  Finn.  717. 

(d)  2  Y.  &  C.  200.  (^)  18  Ves.  286. 

u2 
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1845.  ground  the  proposed  reference^  the  Court  would  not  direct 
it :  Per  Sir  James  Wigram  in  Taiham  y.Williams {a),  Jones 
v.  Howells(b), 

Mr.  Ausien  appeared  for  Sophia  Wilson. 

Mr.  Russell,  in  reply. 

Dec.  eth.  The  Vtce-Chaneellor  asked  whether  the  counsel  for  the 
plaintiff  and  the  counsel  for  Sophia  Wilson  would  consent 
that  the  original  suit  should  be  treated  as  a  suit  by  both 
Adams  and  Sophia  Wilson. 

The  counsel  expressed  their  consent. 

The  Vice-chancellor,  after  directing  that  the  de- 
cree should  be  prefaced  by  a  statement  embodying  this 
consent,  proceeded  as  follows : — Samuel  Wilson  died  in 
1814;  Thomas  Wilson  in  1828.  This  suit  was  not  com- 
menced until  some  time  in  April,  1842.  And  as  Mr. 
Adams,  who  sues  in  the  character  of  executor  of  the  sur- 
viving executor  of  Samuel  Wilson,  is  the  sole  plaintiff,  and 
it  is,  if  not  necessarily  to  be  inferred  from  the  materials 
before  me,  at  least  highly  probable,  that,  long  previously  to 
the  institution  of  the  suit,  every  demand  of  every  kind 
upon  the  estate  of  Samuel  Wilson,  whether  under  his  will 
or  independently  of  his  will,  (other  than  the  demand,  if 
any,  of  Sophia  Wilson,  as  his  sole  residuary  legatee),  had 
been  satisfied  and  discharged,  I  should  probably  have  dis- 
missed the  bill  against  Mrs.  Barry  (who  is  sued  as  the  sur- 
viving executrix  of  Thomas  Wilson)  and  her  husband,  un- 
less the  plaintiff  and  Sophia  Wilson  had  consented,  as 
they  have  consented,  that  the  bill  against  Mr.  and  Mrs. 
Barry  shall  be  treated,  and  the  suit  against  them  be  dealt 
with,  as  if  Mr.  Adams  and  Sophia  Wilson  were,  and  had 

(a)  3  Hare,  347,  359.  (A)  2  Hare,  342,  352, 
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originally  been,  both  plaintiffs.  It  has  been  said  that  the  1845. 
answer  of  Mr.  and  Mrs.  Barry,  claiming  the  benefit  of  '^  the 
Statute  of  Limitations "  (singularly),  is,  in  that  respect, 
insufficiently  expressed,  and  cannot  entitle  them  to  the 
benefit  of  any  statutory  protection,  on  the  ground  of  lapse 
of  time.  It  does  not,  however,  strike  me  so.  I  think  that 
I  may  properly  consider  the  answer  as  claiming  the  bene- 
fit of  the  Statute  Law  of  Limitations,  as  claiming  such,  if 
any^  benefit  as  may  be  claimable  of  the  statute  of  King 
James,  of  Lord  Tenterden's  Act,  and  of  the  statute  of 
King  William  the  Fourth,  respectively.  In  thus  treating 
the  matter,  I  do  not  found  myself  solely,  if  at  aU,  on  the 
case  of  Foster  v.  Hodgson  (a),  and  the  circumstance  that 
the  bill  was  amended,  as  it  was  amended,  after  the  answer 
which  had  claimed  the  benefit  of  '^  the  statute.^' 

With  regard  to  the  case  of  Prior  v.  Homiblow^  I  am  not 
entirely  free  from  doubt ;  but  I  am  not  aware  of  any  de- 
cision contradicting  it,  and  I  ought  not  to  decide  incon- 
sistently with  it,  unless  having  a  clear  opinion  that  it  is 
not  right,  which  clear  opinion  I  cannot  say  that  I  have. 
It  is,  however,  I  suppose,  consistent  with  that  case  to  say, 
that  if,  after  April,  1822,  Thomas  Wilson  possessed  himself 
of  any  part  of  the  assets  of  Samuel  Wilson  which  ought  to 
have  been  paid  or  delivered  by  Thomas  to  Sophia  Wilson,  her 
claim  against  Thomas's  estate  in  that  respect  was  not  barred 
when  the  first  bill  was  filed.  I  have  not  required  the  consent 
of  Mr.Barry  to  treating  the  suit  of  Mr.  Adams  against  him 
and  his  wife  as  the  suit  of  Mr.  Adams  and  Sophia  Wilson, 
thinking,  as  I  do,  that,  upon  the  pleadings  and  evidence, 
he  may  properly,  against  the  consent  of  Mr.  and  Mrs. 
Barry^  be  considered  as  a  person  who  sued  originally  for 
Sophia  Wilson's  benefit ;  although  I  do  not  forget  the  ab- 
sence of  any  statement  in  the  first  bill,  as  well,  I  believe, 
in  its  original  as  in  its  amended  form,  of  the  beneficial  title 

(a)  19  Vet.  180. 


294  CASES    IN   CHANCERY. 

1845.  to  Samuel  Wilson's  residuary  personal  estate.  The  an- 
swer of  Mr.  and  Mrs.  Barry^  however^  mentions  specifically 
the  fact,  that  Sophia  Wilson  was  the  residuary  legatee, — a 
circumstance  which  may,  perhaps,  be  thought  material ;  I 
do  not  say  whether  it  is  material  It  appeared  to  me  safer 
and  better,  at  least,  if  not  necessary,  to  secure  Mr.  and  Mrs. 
Barry,  as  far  as  practicable,  against  the  possibility  of  any 
new  suit  by  Sophia  Wilson,  whether  likely  or  unlikely  to 
be  instituted,  or,  if  instituted,  to  succeed. 

Considering  her  and  the  actual  plaintiff  as,  in  effect,  co- 
plaintiffs  from  the  beginning,  I  am  satisfied  that  I  ought 
to  disbeHeve  that  there  has  been  any  written  promise  or 
acknowledgment  signed  so  as  to  exclude  the  operation  of 
any  statute  of  limitations,  otherwise  applicable  to  the  case. 
It  is  admitted  that  she  was  born  before  1790,  and  has  not, 
since  1814,  been  at  any  time  under  any  disability. 

I  must  direct  the  inquiries  following,  of  which,  however, 
the  first  may  be  omitted,  unless  Mr.  Adams  shall  request 
it  to  be  retained : — 

At  the  request  of  the  plaintiff,  Adams,  refer  it  to  the  Master  to  inquire 
whether,  in  respect  of  any  debt  or  debts  which  was  or  were  due  from 
Samuel  Wilson,  deceased,  or  otherwise,  any  and  what  person  or  persons, 
besides  the  parties  to  these  suits,  has  or  have  any  and  what  claim  or 
claims  now  available  upon  or  against  the  personal  estate  of  Samuel  Wilson, 
deceased,  or  upon  or  against  the  parties  to  these  suits,  or  any  or  either, 
and  which  of  them,  either  in  respect  of  such  personal  estate,  or  by  reason 
of  Thomas  Wilson,  deceased,  and  Charles  Adams,  deceased,  or  either  of 
them,  having  taken  probate  of  the  will  of  the  said  Samuel  Wilson,  or 
acted  as  his  executors  or  executor. 

And  refer  it  to  the  Master  to  inquire,  whether  at  any  and  what  time  or 
times  between  the  19th  day  of  April,  1822,  and  the  filing  of  the  bill  in 
the  first-mentioned  cause,  any  and  what  payment  or  pajrments  was  or 
were  made  by  or  on  the  part  or  behalf  of  the  personal  representatives  or 
personal  representative  for  the  time  being  of  the  said  Samuel  Wilson  and 
Thomas  Wilson  respectively,  or  of  either  and  which  of  them,  or  by  or 
on  the  part  or  behalf  of  any  or  either  and  which  of  such  personal  repre- 
sentatives, to  or  for  the  use  or  benefit  of  the  said  Sophia  Wilson,  on  ac- 
count or  in  respect  of  the  personal  estate  of  the  said  Samuel  Wilson,  or 
any  part  thereof,  and  in  what  manner,  and  under  what  circumstances ; 
and  whether,  after  the  said  Thomas  Wilson's  decease,  any  and  what 
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mortgage,  or  security,  or  property,  was  ever,  and  when,  and  how,  and  by 
whom  effectually  appropriated,  or,  in  a  binding  manner,  agreed  to  be  ap- 
propriated, for  the  purpose  of  securing  or  making  any  and  what  payment 
or  payments  to  the  said  C.  Adams,  deceased,  and  the  plaintiff,  Adams, 
or  either  and  which  of  them,  on  account  or  in  respect  of  any  and  what 
demand,  or  alleged  demand,  upon  or  against  the  estate  of  the  said  Thomas 
Wilson,  and  under  what  circumstances;  and  what  is  become  of  such  mort- 
gage, or  security,  or  property,  if  any ;  and  whether  any  and  what  part  or 
parts  of  the  assets  of  the  said  Samuel  Wilson  came  to  the  hands  or  pos- 
session of  the  said  Thomas  Wilson,  and  the  defendants  Barry  and  wife,  or 
any  or  either  and  which  of  them,  alone  or  jointly  with  Richard  Harris, 
deceased,  at  any  and  what  times  or  time  after  the  18th  day  of  April, 
1822,  and  under  what  circumstances.  Liberty  to  state  any  circumstances 
specially. 


1845. 


Melland  v.  Gray. 

William  melland,  deceased,  executed  to  his 
father,  Stephen  Melland,  two  bonds  and  a  mortgage  for 
securing  certain  sums,  amounting,  in  the  whole,  as  ex- 
pressed in  the  instruments,  to  £2045  and  interest. 

Stephen  Melland,  by  his  will,  dated  the  2Ist  of  March, 
1820,  bequeathed  all  his  ready  money  in  the  funds,  se- 
curities for  money,  consisting  of  mortgages,  bonds,  notes, 
book  and  other  debts,  and  all  other  his  personal  estate, 
unto  John  Gray  and  Samuel  Bridden,  their  executors, 
administrators,  and  assigns,  upon  trust  that  they,  or  the 
survivor  of  them,  should  call  in  and  convert  into  ready 
money  all  such  parts  of  his  personal  estate  as  did  not  con- 
sist of  money,  and  place  the  same  out  upon  freehold  and 
other  good  securities  at  interest,  as  therein  mentioned,  for 
the  benefit  of  the  testator's  four  children,  (including  Wil- 
liam), for  their  lives,  and  then  for  their  issue,  in  equal 
shares ;  and  he  appointed  Gray  and  Bridden  his  executors. 

The  testator  died  in  March,  1820,  soon  after  the  date  of 
his  will.     Both  the  executors  proved  the  will.     In  order 


Nov.  14th. 

An  ezecator 
held  chargeable 
with  interest 
upon  certain 
sums  which  he 
retained  and 
mixed  with  bis 
own  monies  at 
his  banker's, 
the  sums  being 
retained  out  of 
the  income  of 
the  testator's 
residuary  es- 
tate, in  order 
to  satisfy  a 
debt  which 
there  was  pro- 
bable ground 
to  belieye  was 
due  to  the  tes- 
tator's estate 
from  a  person 
entitled  to  a 
share  of  such 
income,  but 
which  turned 
out  not  to  be 
due  to  the  ex- 
tent supposed. 
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ia45.  to  discharge  the  sums  which  appeared  to  be  secured  by 
the  bonds  and  mortgage  executed  by  William  Melland, 
with  interest^  the  executors  claimed  the  right  to  retain  his 
share  of  the  income  of  the  testator's  personalty,  to  which 
he  was  entitled  under  the  will. 

In  1832,  William  Melland  filed  his  bill  against  Gray, 
the  surviving  executor,  and  against  the  other  children  of 
the  testator  and  their  issue,  praying,  amongst  other  things, 
that  the  bonds  and  mortgage  might  be  delivered  up  to  be 
cancelled,  and  that  Gray  might  account  for  what  was  due 
in  respect  to  the  plaintiff's  share  of  the  testator's  per- 
sonal estate. 

In  March,  1 842,  the  Master  made  his  general  report,  in 
which  he  stated,  that  several  sums  of  money,  amounting 
to  £27,108,  had  been  received  by  the  defendant  Gray  on 
account  of  the  testator's  personal  estate;  and  that  the 
amount  had  been  reduced  by  payments  to  a  sum  of 
^£20,344. 

In  February,  1843,  it  was  decided  by  Knight  Bruce,  V. 
C,  that  the  bonds  and  mortgage  were  a  running  security 
for  £1045,  the  amount  of  sums  admitted  by  William 
Melland  to  be  due  under  those  instruments,  and  not  a 
security  for  the  precise  amount  therein  expressed  to  be 
secured.  (See  Younge  ^  Collyer^s  Chancery  Cases,  VoL  2, 
p.  199). 

By  the  decree  made  on  the  hearing  of  the  cause  for 
further  directions,  in  March,  1843,  it  was  ordered,  that  the 
Master  should  inquire  and  state  what  sums  had  been  from 
time  to  time  retained  by  the  defendant,  John  Gray,  in  re- 
spect of  the  one-fourth  share  of  the  dividends  and  income 
of  the  testator's  residuary  estate  directed  by  the  will  of  the 
testator  to  be  paid  to  William  Melland  for  his  life,  with  a 
declaration,  that  so  much  of  the  one-fourth  share  of  such 
dividends  and  income  as  the  Master  should  find  to  have 
been  so  retained  ought  to  be  taken  as  retained  in  satisfac- 
tion, first,  of  interest  after  the  rate  of  £5  per  cent,  per 
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anmfm  on  the  principal  money  of  £1045,  declared  by  the  1845. 
order  of  February,  1843,  to  be  due  on  the  bonds  and 
mortgage;  and  then  in  reduction  of  the  said  principal  sum 
of  JE1045.  And  it  was  further  ordered,  that  the  Master 
should  inquire  and  state  from  what  source  the  balance 
remaining  in  the  hands  of  the  defendant,  John  Oray,  as 
mentioned  in  his  general  report,  had  arisen,  and  under 
what  circumstances  the  same  had  remained  in  his  hands; 
with  liberty  to  state  any  circumstances  specially. 

By  his  report,  dated  the  21st  July,  1845,  the  Master 
found,  that  the  defendant,  John  Oray,  had  from  time  to 
time  retained  various  sums  of  money  in  respect  of  William 
Melland's  one-fourth  share  of  the  di? idend  and  income  of 
the  testator's  residuary  estate,  amounting  to  £4404;  and 
that,  by  giving  effect  to  the  direction  contained  in  the  de- 
cree as  to  the  debt  of  £1045  and  interest,  that  debt  and 
interest  became  discharged  in  July,  1825 ;  and  that,  after 
deducting  such  debt  and  interest,  and  allowing  for  a  cer- 
tain payment  of  £500,  made  by  the  defendant  to  William 
Melland,  the  above-mentioned  balance  became  reduced  to 
£8236. 

The  Master  further  found,  that  the  balance  or  sum  of 
£20,334,  mentioned  in  his  general  report  as  remaining 
in  the  hands  of  the  defendant,  John  Gray,  arose  from  in- 
come of  the  testator's  estate,  and  that  out  of  it  the  de- 
fendant had  paid  William  Melland  and  the  other  defend- 
ants several  sums,  by  which  that  balance  was  ultimately 
reduced  to  4166/.  Ss.  lid.  He  then  set  forth  evidence 
shewing  that  this  last-mentioned  sum,  or  part  of  it,  was 
retained  by  the  defendant,  John  Oray,  on  account  of  the 
debt  due  from  William  Melland  to  the  testator's  estate  on 
the  bonds  and  mortgage  before  mentioned. 

The  Master  then  found,  that  the  defendant,  John  Gray, 
paid  the  several  sums  of  money  received  by  him  on  account 
of  the  income  of  the  testator's  estate  from  time  to  time 
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1845.  into  the  hands  of  his  banker  to  his  general  acconnt,  and 
employed  part  of  such  several  sums  of  money  to  his  own 
nse^  by  drawing  upon  the  same  as  he  required  for  the  pur- 
pose of  his  business;  and  that,  from  the  month  of  January, 
1823,  to  the  15th  of  March,  1843,  when,  under  an  order  ob- 
tained against  him,  he  paid  £8600  into  court  on  account  of 
thebalancelast  mentioned,  the  defendant  had  not  (except  on 
three  occasions)  any  money  of  his  own  in  his  banker's 
hands.  And  the  Master  stated,  that  he  had,  in  the  sixth 
schedule  to  that  his  report,  set  forth  a  statement  of  the 
several  sums  of  money  so  received,  with  the  day  on  which 
each  particular  sum  was  received,  and  the  time  the  same 
remained  in  the  hands  of  the  defendant,  John  Oray ;  and 
he  found,  that  the  sums  of  money  so  retained  amounted  to 
the  sum  of  4052Z.  1 U.  lOd. 

The  Master  then  set  forth  evidence,  shewing  that  be- 
tween 1820  and  1827  many  applications  had  been  made 
by  John  Melland  to  the  defendant.  Gray,  for  payment  of 
his  share  of  the  testator's  residuary  estate,  which  applica- 
tions had  been  refused,  under  the  advice  of  counsel,  on  the 
ground  that  the  debt  secured  by  the  bonds  and  mortgage 
had  not  been  paid. 

And,  upon  consideration  of  the  plaintiff's  state  of  facts, 
and  the  defendant,  John  Gray's,  counter-state  of  facts,  the 
Master  found,  that  the  balance  (4166/.  Ss.  lid.)  remain- 
ing in  the  hands  of  the  defendant,  John  Gray,  arose  from 
the  income  of  the  testator's  personal  estate;  and  that  the 
same  remained  in  his  hands,  as  to  the  before-mentioned 
sum  of  4052/.  lU.  lOd.,  by  reason  of  the  bonds  and  mort- 
gage of  the  late  plaintiff  to  his  father,  and  the  amount 
actually  due  being  in  dispute,  and  as  to  the  sum  of 
113/.  128.  Id.  for  the  reason  mentioned  in  his  report. 

The  cause  now  came  on  for  hearing  for  further  di- 
rections. 

The  principal  question  discussed  was,  whether  and  to 
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what  amount  the  defendant  was  chargeable  with  interest         ltH5. 
on  the  several  sums  retained  in  his  hands^  or  carried  to  his 
account  at  his  banker*s. 

Mr.  Kenyon  Parker  and  Mr.  Faber^  for  the  plaintiffs, 
submitted,  that  there  was  no  reasonable  doubt  that  the 
defendant,  Oray,  was  chargeable  for  interest  on  balances 
not  carried  to  a  separate  account,  but  carried  to  a  ge- 
neral account  at  his  bankers,  and  dealt  with  as  his  own 
money:  Mosley  v.  fVard{a),  Roche  v.  Hart  (6),  Sutton  v. 
Sharpe  {c). 

Mr.  Wigram  and  Mr.  Hubback,  for  the  defendant,  John 
Gh^y. — ^This  person  is  only  a  stakeholder.  [The  Vtce- 
Chancellor, — Is  there  not  a  case  in  which,  the  only  ground 
of  complaint  being,  that  the  trustee  had  not  kept  a  se- 
parate account,  but  mixed  the  money  with  his  own,  he 
has  been  charged  with  interest ;  the  retention  having  been 
reasonable,  and  no  notice  to  invest  ?]  No  case  has  gone 
that  length.  On  the  contrary,  where  executors  have  re- 
tained money  under  a  fair  apprehension  that  they  were 
entitled  to  it,  when  in  reality  they  were  not  so,  the  Court 
has  declined  to  charge  them  with  interest:  Bruere  v. 
Pemberton  (rf),  Tebbs  v.  Carpenter  (e),  Wren  v.  Kirton  (/), 
Massey  v.  Banner  (g),  Dawson  v.  Maseey  (A). 

Sir  Francis  Simpkinson  and  "NLr.Leuns,  for  other  defend- 
ants. 

Mr.  Swanston  and  Mr.  Follett,  for  other  defendants. 
The  Vice-chancellor. — In  this  case,  I  assume,  in  Mr. 

(a)  11  Ves.  581.  (e)  1  Madd.  290,  307. 

{b)  Id.  58.  (/)  11  Ves.  377. 

(c)  1  Ru88. 146.  (g)  1  J.  &  W.  241. 

Id)  12  Ves.  386.  {h)  1  Ball  &  B.  219. 
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1845.  Ora/s  favour,  that  he  had  reasonable  ground  for  retaining 
the  money  which  he  did  retain,  and  not  paying  it  to  the 
claimant.  I  assume  that  he  gave  early  and  sufficient  notice 
of  the  difficulty  to  the  claimant,  and  that  the  claimant  did 
not  direct  or  ask  Mr.  Oray  to  invest  or  appropriate  the 
money  in  any  manner ;  and  that  the  claimant  might  have 
proceeded,  as  far  as  his  own  interests  were  concerned,  much 
more  speedily  than  he  did.  I  think,  that,  as  far  as  any 
other  persons  than  William  Melland,  whom  I  have  called 
the  claimant,  were  interested  in  the  matter,  the  same 
observation  applies  to  them.  Assuming  these  facts,  it  is 
very  possible,  that,  had  Mr.  Gray  taken  upon  himself  to 
invest  this  money,  or  set  it  apart  to  a  separate  account 
with  his  bankers,  so  as  to  have  had  no  direct  use  of  it, — 
though,  perhaps,  he  might,  with  regard  to  other  accounts, 
have  had  an  indirect  benefit  from  the  balance  being  with 
his  bankers, — it  is  possible,  in  either  of  these  cases,  that 
Mr.  Gray  might  have  been  held  justified  in  so  investing 
the  money,  or  not  charged  with  interest  upon  it.  In 
fact,  however,  no  such  dealing  with  the  money  took  place. 
Mr.  Gray,  in  the  absence,  I  agree,  of  any  direction  or 
request, — in  the  absence,  I  also  agree,  of  any  prohibition, 
— did  either  put  the  money  into  his  own  purse,  and  spend 
it  as  his  own  for  his  general  purposes,  or  did  pay  it  to  his 
private  account  with  his  bankers,  where  it  was  mixed  with 
his  own  money,  and  from  time  to  time  appropriated  to 
his  own  purposes. 

Mr.  Gray  was  a  man  in  business :  it  may  not  be  cor- 
rect to  call  him  a  trader.  He  appears  to  have  been  a 
Custom-house  agent,  whose  business  may  not  require  a 
very  extensive  capital,  (for,  though  there  is  an  occasional 
expenditure  of  money  in  advance,  the  advances  are  gene- 
rally very  soon  repaid),  yet  still  requires  some  capital.  I 
cannot,  therefore,  consider  this  gentleman  as  one  to  whom 
it  was  not  beneficial  and  useful,  at  least,  to  have  a  balance 
of  cash  at  his  command. 


CASES    IN    CHANCERY.  801 

It  is  established^  that^  if  a  man  in  trade  has  money  1846. 
at  his  banker's  standing  to  his  general  account,  mixed 
and  blended  T?ith  his  own  money,  he  is  to  be  considered 
as  having  made  a  beneficial  use  of  it.  For  the  present 
purpose  I  am  unable  to  distinguish  a  gentleman  in  Mr. 
Gray's  situation  from  a  person  in  trade ;  and  I  think  it 
perfectly  consistent  with  all  the  assumptions  I  have  made 
in  Mr.  Gray's  favour,  to  say  that  he  used  this  money  for 
his  own  purposes — an  observation  entirely  consistent  with 
respect  for  Mr.  Gray  and  his  motives.  If  that  is  the  right 
view  of  the  case,  how  can  I  hear  it  suggested  that  he,  how- 
ever justified  in  retaining  the  money,  is  justified  in  retain- 
ing the  profit  made  with  the  money  for  his  own  benefit  ? 
Though  I  do  not  believe  that  he  was  actuated  by  any  im- 
proper motives  in  retaining  the  money,  I  consider  it  right 
to  charge  him  with  interest  upon  it,  but,  under  the  cir- 
cumstances, not  with  compound  interest,  nor  even  with 
simple  interest  at  so  great  an  amount  as  has  been  sug- 
gested, nor  even  with  interest  on  the  whole  amount.  I 
think  that  the  sum  of  356/.  Ss.  4d.,  which  appears  by  the 
schedule  to  have  been  the  amount  retained  by  him  at  the 
end  of  January,  1822,  was  not  an  unreasonable  sum  to 
be  retained  at  that  time.  Let  that  sum  be  considered  as 
part  of  the  capital,  and  not  as  income  retained  by  him. 
Upon  that  sum  he  is  not  to  be  charged  with  interest  at 
aU,  but  upon  every  subsequent  sum  received  and  retained 
by  him,  I  must  charge  him  with  simple  interest  at  the 
rate  of  £4s  per  cent,  per  annum  from  the  time  when  each 
sum  was  received. 

With  respect  to  the  sum  of  £3600  which  has  been  paid 
into  court,  I  think  I  am  not  dealing  in  a  manner  too 
favourable  to  the  defendant,  when  I  say,  that  he  ought  to 
be  considered  as  having  paid  that  sum  into  court  as  prin- 
cipal, stopping  interest  from  that  time. 

Let  the  Master  apportion,  between  WiUiam  Melland's 
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1845.         estate  and  the  general  estate  of  the  testator^  the  sums  that 
Mr.  Gray  will  thus  have  to  pay. 

Dbclarb,  that  the  defendant,  John  Gray,  is  not  to  be  charged  with  in- 
terest on  the  several  sums,  amounting  to  356/.  Ss.  4d.,  appearing,  by  the 
fifth  schedule  to  the  report,  dated  the  21st  July,  1845,  to  have  been  re- 
tained by  the  said  defendant,  John  Gray,  up  to  and  including  the  21st 
January,   1822.    And  it  is  ordered,  that  the  said  Master  do  compute 
simple  interest  at  the  rate  of  £4  per  cent,  per  annum  upon  all  sums 
found  by  the  report  to  have  been  received  by  the  said  defendant,  John 
Gray,  subsequently  to  the  said  21st  January,  1822,  in  respect  of  the  late 
plaintiff,  William  Melland's,  share  of  the  income  of  the  said  testator^s 
estate,  and  to  have  been  retained  by  the  said  defendant,  J.  Gray,  in  his 
own  hands,  or  carried  to  his  own  account  at  his  banker's ;  such  interest  to 
be  computed  from  the  several  times  at  which  such  several  sums  are,  by 
the  said  sixth  schedule,  stated  to  have  been  received,  up  to  the  15th 
March,  1843,  when  the  sum  of  £3600  was  paid  by  the  said  defendant 
John  Gray,  to  the  credit  of  the  said  cause  MeUand  v.  Gray,  and  when 
interest  is  to  stop;  and,  in  computing  such  interest,  the  said  Master  is  to 
treat  the  sum  of  £500,  which  was  paid  by  the  defendant,  John  Gray,  to 
the  said  William  Melland  on  the  21st  February,  1839,  as  having  been 
paid  in  reduction  of  the  sums  upon  which  interest  is  payable,  so  as  to 
stop  the  interest  on  that  amount  from  that  time :  and  it  is  ordered,  that 
the  Master  do  state  the  total  amount  of  the  interest  due  from  the  said 
defendant,  John  Gray.    Declare,  that  the  interest  to  be  computed  on 
the  several  sums  received  by  the  said  John  Gray,  from  the  said  2l8t 
January,  up  to  and  including  the  15th  July,  1825,  when  the  debt  due 
from  the  said  William  Melland  was  paid  off,  forms  part  of  the  income  of 
the  said  testator's  estate,  and  is  distributable  amongst  the  same  parties  as 
is  declared  concerning  the  income  of  the  said  testator's  estate,  by  the 
order  made  in  these  causes  on  the  7th  March,  1843 :  and  it  is  ordered, 
that  the  said  Master,  having  regard  to  such  declaration,  do  state  the  re- 
spective amounts  due  to  such  several  parties  in  respect  of  such  interest. 
And  declare,  that  the  interest  to  be  computed  on  the  several  sums  received 
by  the  said  John  Gray  after  the  said  15th  July,  1825,  forms  part  of  the 
estate  of  said  William  Melland ;  and  that  such  last-mentioned  interest 
alone  is  to  be  affected  in  the  manner  hereinbefore  directed  by  the  payment 
of  the  said  sum  of  £500  (a). 

(a)  Extracted  from  the  Registrar's  Book. 
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Davis  v.  Mobier.  Dec.  9th. 

XSY  an  indenture  of  settlement^  dated  the  29th  May,  By  a  marriage 
1820,  and  executed  previously  to  the  marriage  of  James  ^m^of*'^ '  * 
Jastinua    Morier  with   Harriet    his  wife,   who  was  the  ^30,000  Irish 

'  currency  was 

daughter  of  William  Fulke  Greyille,  a  suni  of  £30,000  vested  in  tros- 
Irish  currency,  part  of  a  larger  sum  outstanding  on  mort-  trust,  out  of 
gage  in  Ireland,  and  belonging  to  Mr.  Qreville,  was  as-  dividendTof""^ 
signed  to  trustees,  upon  trust,  either  that   they  should  two  equal  third 

...  .  parts  of  it, 

permit  the  same  to  remain  in  its  then  state  of  investment,  together  with 
or  call  in  the  same  and  invest  it  in  the  funds  or  other  and  dividends 
securities,  and  stand  possessed  of  the  same  upon  the  fol-  ?^  ^jJ^J"^" 
lowing  trusts ;  that  is  to  say,  upon  trust  that  they  should,  to  make  up  the 

annual  sum  of 

after  the  solemnisation  of  the  said  marriage,  and  during  ;^500,  and  pay 
the  Ufe  of  the  said  William  Fulke  GreviUe,  by  or  out  of  '^^''to  Z^ 
the  interest,  dividends,  and  annual  produce  of  two  equal  l^osbMid  and 

'  '^  ^         wife  during  the 

third  parts  or  shares,  the  whole  into  three  equal  parts  or  life  of  A.:— 
shares  to  be  divided,  in  the  said  sum  of  £30,000,  and  the  husband  and 
stock,  funds,  or   securities  in  or  upon  which  the   same  titied^duriM" 
should  be  invested,  levy  and  raise  such  an  annual  sum  of  the  life  of  A. 

"  ^  ,  .        ^  the  income 

money  as  from  time  to  time  should  be  sufGicient,  together  of  the  remain- 
with  the  interest,  dividends,  and  annual  produce  of  the  whether  it  did 
remaining  or  other  one  equal  third  part  or  share  of  the  ^'Ssoo"^ 
same  sum  of  £30,000,  and  the  stocks,  funds,  or  securities  annum. 
in  or  upon  which  the  same  should  be  invested,  to  make  up  who  by  mistake 
the  annual  sum  of  £500  as  money  is  valued  in  England,  f^^  g^'ytars 
without  any  deduction  or  abatement  whatsoever;  and  should  «  Jess  income 

*'  than  he  was  en- 

pay  and  apply  the  same  annual  sum  by  equal  half-yearly  titled  to  under 

payments,  on  the  29th  day  of  November  and  the  29th  day  settlement, 
of  May  in  every  year,  to  the  person  or  persons  and  in  the  circ^^un^ 
manner  to  whom  or  in  which  the  interest,  dividends,  or  an-  ?^  the  case,  to 

be  entitled  to 

nual  produce  of  the  said  first-mentioned  two  equal  third  parts  have  the  differ. 
or  shares  of  the  said  sum  of  £30,000,  and  the  securities  for  tolbi^^ut'S 
the  same,  would  for  the  time  being  be  payable  under  the  ^®  ^**^«  of 

settlor. 
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1845.  trusts  thereinafter  declared^  if  the  said  William  Fulke  Gre- 
ville  were  then  dead^  the  first  half-yearly  payments  of 
the  said  annual  sum  to  be  made  on  such  of  the  said  days  of 
payment  as  should  happen  next  after  solemnisation  of  the 
said  intended  marriage;  and  should,  during  the  Ufe  of  the 
said  William*  Fulke  Greville,  pay  all  the  surplus  or  residue 
which  should  remain  of  the  interest,  dividends,  and  annual 
produce  of  the  said  first-mentioned  two  equal  third  parts 
or  shares  of  the  said  sum  of  £30,000,  and  the  securities  for 
the  same,  after  payment  of  the  said  annual  sum  by  the 
said  indenture  directed  to  be  paid  thereout  as  aforesaid, 
unto,  or  permit  the  same  to  be  received  by,  the  said  Wil- 
liam Fulke  Greville,  and  his  assigns,  during  his  life ;  and, 
as  to  the  same  two  equal  third  parts  or  shares  of  the  said 
sum  of  £80,000,  and  the  securities  for  the  same,  from  and 
after  the  decease  of  the  said  William  Fulke  Greville,  and 
as  to  the  remaining  one  equal  third  part  or  share  of  the 
said  sum  of  £30,000,  and  the  securities  for  the  same,  &c. ; 
and  as  to  certain  other  funds  mentioned  in  the  indenture, 
upon  trust thatthe  trustees  should  thereoutmake  certain  an- 
nual payments  to  the  intended  wife  for  her  separate  use,  and, 
subject  to  the  said  trusts,  should  pay  the  interest,  dividends, 
and  annual  produce  of  the  said  trust  monies,  stocks,  funds, 
and  securities,  to  the  said  James  Justinus  Morier,  and  his 
assigns,  for  his  life. 

The  marriage  took  place  on  the  15th  June,  1820. 

On  the  3rd  January,  1835,  the  mortgage  was  paid  off, 
and  the  trust  sum  of  £30,000  Irish  currency  was  in- 
vested in  the  names  of  the  trustees  in  the  purchase  of 
80,481/.  I6s.  Sd.  Consols. 

Mr.  Greville  died  on  the  14th  January,  1837.  On  the  5  th 
of  the  same  month,  a  dividend,  amounting  to  457/.  4«.  6d,, 
became  due  in  respect  of  the  30,481/.  IGs.  Sd.  Consols. 

In  February,  Mr.  Morier  wrote  to  the  executors  of 
Mr.  Greville,  respecting  payment  of  the  balance  of  the 
£500  annual  payment,  to  which  he  was  entitled  by  his 
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marriage  settlement^  observing  that  the  last  payment  on         1845. 
that  account  had  been  made  to  the  29th  November^  and 
^t  therefore  there  remained  due  to  him,  reckoning  from 
that  time  to  the  day  of  Mr.  Oreyille's  death,  621. 178.  4d," 

Subsequently,  however,  to  this  letter,  the  trustees  of 
the  settlement  paid  Mr.  Morier  457/.  4^.  Qd.,  being  the 
half-year's  dividend  due  on  the  5th  January,  1837,  on  the 
whole  stock ;  and  to  recover  that  sum,  the  plaintiffs,  as 
executors  of  Mr.  Greville,  now  brought  their  bill. 

The  defendants,  Mr.  and  Mrs.  Morier,  by  their  answer, 
insisted,  that,  according  to  the  true  construction  of  the 
settlement,  they  were  entitled  to  the  whole  of  the  annual 
produce  of  one  third  part  of  the  £30,000,  or  the  stocks  in 
which  it  might  be  invested,  whether  such  annual  produce 
exceeded  the  clear  yearly  value  of  d£500  or  not,  and  that, 
should  the  annual  produce  fall  short  of  the  yearly  sum  of 
£500,  then  they  were  entitled  to  have  that  sum  made  up 
to  them  out  of  the  other  two-thirds  of  the  £30,000  Irish 
currency;  that  the  annual  interest  on  one-third  of  £30,000 
amounted  to  the  sum  of  £600  Irish  currency,  which  is 
equal  to  the  sum  of  553/.  16*.  lid.  currency  of  the  United 
Kingdom;  that,  from  the  time  of  the  defendant's  marriage 
to  the  day  of  his  death,  Mr.  Greville  received  the  whole  of 
the  dividends  and  annual  produce  of  the  trust  fund,  and 
that  he  only  paid  thereout  to  the  defendants  sums 
amounting  in  the  whole  to  £500  per  annum,  and  that 
the  sum  of  £910,  or  thereabouts,  was  due  at  his  death  to 
the  defendants  for  arrears,  and  that  they  received  the 
457/.  4*.  6d.  in  reduction  of  that  sum.  And  the  defend- 
ant Mr.  Morier  stated  that  he  received  the  annual  sum 
of  £500  from  Mr.  Greville  by  mistake,  and  through  ig- 
norance of  his  rights  and  interests  under  the  indenture 
of  settlement,  and  that  he  never  consented  or  agreed  to 
take  any  less  sum  than  he  was  entitled  to,  nor  was  he 
ever  required  to  do  so,  nor  was  any  consideration  for  that 
purpose  received  by  him  from  Mr.  Greville. 

VOL.   II.  X  c.  c.  c. 
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1845.^  The  cause  came  on  for  hearing  before  Knight  Bruce, 

y.  C,  in  Michaelmas  Term,  1844,  when  His  Honor  was 
pleased  to  declare,  that,  according  to  the  true  construction 
of  the  indenture  of  settlement,  dated  the  29th  day  of  May, 
1820,  the  defendant  James  Justinus  Morier  was  entitled 
to  the  income  of  one-third  of  the  £30,000  Irish  currency 
during  the  joint  lives  of  himself  and  William  Fulke 
Chreville,  whether  exceeding  or  not  exceeding  £500  per 
annum.  And,  it  being  admitted  by  the  counsel  for  all 
parties,  that,  with  the  exception  of  the  dividend  due  on  the 
6th  January,  1887,  all  the  income  arising  from  the  £30,000 
Irish  currency,  and  the  80,481/.  16«.  8cf.  Consols,  was 
received  by  Mr.  Oreville  during  his  life,  and  that  he  paid 
to  the  defendant  Mr.  Morier,  in  respect  of  his  rights 
under  the  settlement,  the  sum  of  £500  sterling  per  annum, 
by  half-yearly  payments  on  the  days  mentioned  in  the  de- 
cree, it  was  referred  to  the  Master  to  inquire  and  state 
for  what  reason  and  under  what  circumstances  it  happened 
that  the  income  of  one-third  of  the  said  trust  fund  was  not, 
after  the  marriage  of  the  defendant  Mr.  Morier,  paid  to 
him  during  the  life  of  Mr.  Greville,  and  whether  the  de- 
fendant Mr.  Morier  released,  or  agreed  or  intended  to  waive 
or  abandon  his  right  to  the  whole  or  any  part  of  so  much 
of  the  said  income  as  he  did  not  receive,  and  under  what 
circumstances. 

The  Master,  by  his  report,  found  that  W.  F.  Greville  paid, 
and  the  defendants  James  J.  Morier  and  Harriet  his  wife 
received,  the  yearly  sum  of  £500  during  the  whole  period 
while  the  said  sum  of  £30,000  Irish  currency  remained 
invested  on  the  mortgage  security,  and  the  said  yearly 
sum  was  regularly  paid  during  the  aforesaid  period  by 
half-yearly  payments  on  the  17th  day  of  June  and  the 
17th  day  of  December  in  each  year,  without  reference 
to  the  question  whether  the  interest  was  punctually  paid 
on  the  mortgage  or  not ;  and  he  found,  that,  on  the  4th 
November,  1843,  the  arrears  of  interest  on  the  mort- 
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gage  amounted  to  the  sum  of  ii6930y  which  sum  was         1845. 
on  that  day  paid  ofif,  at  the  request  of  the  mortgagor^  by 
one  Gteorge  Clendeniug,  who  thereupon  took  an  assignment 
of  the  mortgage  security  for  that  sum,  the  defendant  Morier 
and  his  wife  and  their  trustees  being  parties  to  the  indent- 
ure of  assignment,  and  the  sum  of  £6930  being  therein  ex- 
pressed to  be  paid  to  the  said  W.  F.  Greville,  James  J.  Mo- 
rier and  Harriet  his  wife,  according  to  the  respective  shares 
in  which  they  were  entitled  to  the  said  arrears  of  interest. 
And  the  Master  found  that  such  last-mentioned  indenture 
was  perused  and  approved  of  by  the  solicitors  of  the  said 
James  J.  Morier;  and  he  found  that  the  whole  of  the 
said  sum  of  £6930  was,  in  fact,  paid  to  the  said  William 
F.  Greville  with  the  privity  and  consent  of  the  said  James 
J.  Morier;    and  he  found,  that,  after  the  said  sum  of 
£30,000  Irish  currency  was  invested  in  the  purchase  of  £3 
per  Cent.  Consolidated  Bank  Annuities  as  aforesaid,  the  di- 
vidends of  one-third  part  thereof  were  less  than  £500  per 
annum,  and  from  that  time  up  to  the  29th  day  of  November, 
1836,  inclusive,  the  said  William  F.  Greville  continued  to 
pay  to  the  said  James  J.  Morier  and  Harriet  his  wife,  be- 
tween them,  the  said  sum  of  £500  per  annum.    And,  after 
stating  the  payment  of  the  dividend  as  before  mentioned, 
on  the  5th  January,  1837,  the  Master  stated  that  he  was 
of  opinion,  and  therefore  found,  that  it  happened,  for  the 
reason  and  under  the  circumstances  thereinbefore  stated, 
that  the  income  of  one-third  of  the  said  trust  fund  was 
not,  after  the  marriage  of  the  defendant  J.  J.  Morier,  paid 
to  him  during  the  life  of  the  said  William  F.  Greville. 
And  he  found  that  the  defendant  James  J.  Morier  did 
not  release,  or  agree  or  intend  to  waive  or  abandon  his 
right  to  the  whole  or  any  part  of  so  much  of  the  said  in- 
come as    he   did  not  receive,  unless  the  circumstances 
aforesaid  must  be  considered  as  evidence  of  his  having 
done  so ;  but  he  submitted  to  the  judgment  of  the  Court, 

X  2 
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1845.  whether  the  circumstances  aforesaid  did  or  did  not  af- 
ford evidence  that  the  said  James  J.  Morier  did  release,  or 
agree  or  intend  to  waive  or  abandon  his  right  to  so  much 
of  the  said  income  as  he  did  not  receive.  And  the  Master 
found,  that,  upon  the  supposition  that  the  said  J.  J.  Morier 
had  not  waived  his  rights,  he  was  a  creditor  of  the  estate 
of  the  said  H.  F.  Ghreville  in  respect  of  income  not  received 
by  him  to  the  amount  of  £453. 

Mr.  Morier  was  examined  in  the  Master's  Office. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Wigram  and  Mr.  Hall,  for  the  plaintiffs,  observed 
that  the  whole  of  Mr.  Morier's  claim  originated  previously 
to  1835.  From  that  time  until  Mr.  GreviUe's  death  he 
had  either  slept  on  his  rights,  or  had  acquiesced  in  a  family 
arrangement,  which  ought  not  now  to  be  disturbed.  If  he 
had  by  mistake  received  a  less  amount  of  income  than  he 
was  entitled  to,  it  was  for  him  to  prove  the  mistake.  His 
own  evidence  of  mistake  was  not  a  satisfactory  ground  for 
reUeving  him  from  the  consequences  of  his  own  acts.  He 
had  acquiesced  in  the  arrears  of  interest  on  the  mortgage 
being  paid  to  Mr.  Greville.  Considering  that  as  a  volun- 
tary gift  on  his  part,  there  was  no  sufficient  reason  for 
setting  it  aside.  It  was  not  clear,  however,  that  the  regu- 
lar and  punctual  receipt  of  £500  was  not  a  valuable  con- 
sideration for  the  arrangement.  [They  referred  to  Mel- 
lish  Y.Lees(m{a)i  CurrieY.Goold{b),  and  Clifton  v.  Cock- 
bum  {c).'] 

Mr.  Russell  Hnd  Mr.  fValpole  appeared  for  the  defendants. 

The  Vice-chancellor,  (after  observing  that  no  objec- 
tion had  been  made  upon  the  pleadings  on  the  ground 

(a)  3  Atk.  573.  (b)  2  Madd.  163.  (c)  3  Myl.  &  K.  76. 
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of  any  Statute  of  Limitations). — My  opinion  of  the  pro- 
bability of  the  case  is  in  conformity  with  that  of  the 
Master,  though  I  am  aware  that  the  answer  and  examina- 
tion cannot  be  made  evidence.  I  think  that  there  was 
not  any  intention  on  the  part  of  Mr.  Morier  to  give  up 
anything  that  he  was  entitled  to.  I  think  also  that  the 
rights  of  the  parties  are  not  afiTected  by  lapse  of  time,  and 
that  it  is  a  mere  matter  of  figures. 


1845. 


Declare,  that  the  defendants  Mr.  and  Mn.  Morier  (a),  or  one  of 
them,  are  or  is  entitled  to  stand  as  creditors,  or  a  creditor,  against  the 
estate  of  Mr.  Greville,  for  the  sum  of  £453;  and  that  all  the  defendants 
are  entitled  to  stand  as  creditors  of  Mr.  Greville  against  his  estate  for 
the  costs  of  this  suit.  Declare,  that  the  plaintiffs  are  entitled  to  their  costs 
of  this  suit  against  the  estate  of  Mr.  Greville;  and  let  all  the  parties  re- 
spectively be  at  liberty  to  apply  to  the  Court  in  the  suit  of  ,  as 
they  may  be  advised. 


(a)  Some  portion  of  the   income  Iiad  been  settled  to   the  separate 
of  Mrs.  Morier ;  see  antey  p.  304. 


Benson  v.  Heathorn. 

A.FTER  the  decree  made  on  the  original  hearing  of 
this  cause  (see  Younge  and  Collyer's  Chancery  Cases,  Vol. 
1^  p.  326)^  a  fiat  in  bankruptcy,  dated  the  22nd  No- 
vember, 1843,  was  issued  against  the  defendant  Heathorn, 
under  which  he  was  declared  bankrupt.  His  assignees 
were  accordingly  brought  before  the  Court  by  supplemental 
bill,  and  the  usual  decree  in  such  a  supplemental  suit  was 
made  in  March,  1844. 

The  original  and  supplemental  suit  now  came  on  for 
hearing  for  further  directions. 

The  points  remaining  for  discussion  were,  1st,  as  to  the 


Nov.  14M, 
nth. 

Declaration  of 
various  liabili- 
ties incurred 
by  directors  of 
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1845.        circumstances  attending,  and  consequences  resulting  from, 
BiNsow      *^®  registration  of  certain  vessels  in  Heathorn's  sole  name ; 
V.  Sndly,  the  liability  of  the  defendants,  the  co-directors  with 

Heathom,  in  respect  of  any  sum  which  ought  to  have  been 
paid  over  by  Heathom  to  the  company  for  "  The  Nourma- 
hal  /'  Srdly,  the  liability  of  the  same  defendants  in  respect 
of  commissions  and  brokerage  allowed,  if  allowed  with  their 
privity,  by  Heathom ;  4tlily,  the  circumstances  attending 
the  allowance  of  discounts  to  Heathorn  on  the  payment  by 
him  of  tradesmen's  bills ;  5thly,  the  costs  of  the  defendants 
the  directors ;  6thly,  the  costs  of  the  defendants  the  assig- 
nees. 

The  Master,  by  his  report,  found,  with  respect  to  the 
first  point,  that,  when  the  several  vessels  above  referred  to 
were  purchased,  and  registered  in  the  sole  name  of  said 
Joseph  L.  Heathom,  the  same  was  done  with  the  know- 
ledge and  consent  of  all  parties  then  acting  on  behalf  of 
the  company,  so  far  as  the  same  was  completed ;  that  all 
the  several  defendants  had  notice  of  this  matter  from  the 
time  of  their  being  first  connected  with  the  company ;  and 
that  there  never  had  been  any  concealment  on  this  sub- 
ject, so  far  as  appeared  by  any  evidence  before  the  Master, 
fit)m  the  plaintifi^s  or  any  of  the  shareholders,  either  at 
home  or  abroad.  And  the  Master  did  not  find,  from  any 
evidence  laid  before  him,  that  any  damage  had  been  sus- 
tained by  the  cbmpany  by  kneans  or  in  consequence  of  the 
ships,  or  any  of  them,  having  been  so  registered  in  the  sole 
name  of  Heathom. 

As  to  the  third  point,  the  Master  found  certain  specified 
sums  to  have  been  received  by  Heathom  for  commissions 
and  brokerage  respectively,  and  he  stated  the  interest  due 
thereon.  He  then  specified  certain  portions  of  these  sums 
as  having  been  paid  to  Heathom  with  the  consent  and 
privity  of  the  defendants  the  co-directors,  apportioning  a 
particular  sum  to  each  defendant. 
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With  reference  to  the  fourth  pointy  the  Master  set  forth        1845. 
an  account  of  the  discounts  received  and  sums  actually       benson 
paid  by  Heathom.  as  stated  in  the  schedule  to  his  answer.    „     ^' 

Heatho»n. 

and  also  the  balances  at  the  bankers'  of  the  company  at  the 
dates  of  such  payments.  By  way  of  a  report  of  special 
circnmstances  connected  with  this  part  of  the  case,  he 
adopted  from  the  state  of  facts  of  the  plaintiffs  the  fol- 
lowing statement ;  namely^  that^  on  the  4th  June,  1889, 
a  balance  of  109L  128.  Id.  appeared  to  be  due  to  the  de- 
fendant Heathom  from  the  company,  and  on  that  day 
he  received  a  cheque  from  the  directors  for  the  sum  of 
1149/.  68.  Sd.  towards  paying  that  balance  of  109/.  Ii8.  Id., 
the  several  tradesmen's  bills  stated  in  the  schedule  to  have 
been  paid  by  him  on  the  6th  June,  1889,  and  other  charges, 
amounting  in  the  whole  to  the  sum  of  1061/.  Il8.  7d. ;  that 
the  sums  of  109/.  128.  Id.  and  1061/.  lU.  7d.  made  to- 
gether the  sum  of  1171/.  38.  8d.,  and,  after  deducting  the 
sum  of  1149^  68.  Sd.  therefrom,  there  would  remain  due 
to  the  defendant  Heathom  the  sum  of  211. 178.  That  the 
cash  balance  of  the  company  at  the  bankers'  on  the  6th 
June,  1839,  was  the  sum  of  758/.  08.  lid. 

It  appeared  from  the  evidence  of  the  plaintiffs  upon  this 
last  point,  as  laid  before  the  Master,  that  each  of  the  co- 
directors  was  at  different  times  a  party  to  the  payment  to 
Heathorn  of  his  accounts,  in  respect  of  which  he  had  re- 
ceived discounts  or  allowances  from  the  tradespeople. 

Sir  Francis  Simpkinson  and  Mr.  Pigotty  for  the  plaintiffs. 

Mr.  Parry  and  Mr.  Ao//,  for  the  defendants  Nelthorpe, 
Brown,  Vachell,  and  Famcomb. 

Mr.  Ru88ell  and  Mr.  Adams,  for  the  defendant  Farmer. 
TheViCE-CHANCELLoa. — Mr.  Heathom's  estate  must  be 
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1845.         declared  liable  for  the  amount  of  the  discouDta,  and  in- 

BiNsoN       tereat  at  £5  per  cent,  to  the  date  of  the  fiat,  in  the  same 

«•  manner  as  for  the  commissions  and  brokerage.    The  liabi- 

HlATBOaN. 

lity  of  the  estate  for  the  commissions  and  brokerage^  witli 
interest,  has  been  declared. 

The  first  qnestion  that  remains  is,  as  to  the  liability  of 
the  other  directors  to  the  sum  that  ought  not  to  have  been 
paid  by  the  company  in  respect  of  '^  The  NourmahaL'^  That 
question  seems  not  to  involve  Mr.  Farmer,  who  was  absent 
at  the  time,  but  it  does  involve  the  others.  Upon  a  due 
consideration  of  the  matter,  I  think,  that,  although  strict 
investigation,  dictated  by  suspicion,  might  have  enabled 
them  to  ascertain  the  fraudulent  character  of  the  transac- 
tion,— ^I  use  the  word  ''  fraudulent  '*  in  the  sense  in  which 
it  is  generally  used  in  a  court  of  equity, — ^yet  its  nature  was 
such  that  I  do  not  think  they  were  bound  to  suspect  it ; 
and  although  it  is  to  be  wished  that  they  had  been  more 
careful^  and  had  made  more  inquiry  on  that  occasion,  yet^ 
in  my  judgment,  the  case  is  hardly  strong  enough  (parti- 
cularly as  I  cannot  impute  to  them  any  ill  intention)  to 
render  it  necessary  for  the  Court  to  make  them  liable  for 
the  amount.  How  the  case  stands  as  to  this  point,  with 
regard  to  costs,  is  a  different  matter. 

Then  comes  the  question  of  commission  and  brokerage ; 
and  though  the  argument  on  the  language  in  the  decree 
with  respect  to  that  point  was  worthy  of  attention,  it  has 
failed  to  convince  me.  I  am  of  opinion  that  there  is 
nothing  in  the  decree  that  ought  now  to  exclude  the  con- 
sideration of  the  question  of  the  liability  of  the  other 
directors  as  to  these  sums ;  and  I  think  it  plain,  that,  the 
Master,  by  a  report  confirmed,  having  found  these  allow- 
ances for  commission  and  brokerage,  which  Mr.  Heathorn 
ought  never  to  have  had,  and  ought  never  to  have  claimed, 
to  have  been  made  with  the  consent  and  privity  of  the 
other  directors,  they  must  be  made  good  by  those  respec 
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tively  who  were,  lu  the  language  of  the  decree  and  of  the        1845. 
report,  consenting  or   privy  to  them.     Let  each,  there-       Benson 
fore,  be  made  liable  to  the  company  for  that  amount  of    heathorn. 
allowance  to  which    he  was  so  consenting  or  privy.     I 
make  that  declarationwithout  prejudice  to  any  right  that 
they  may  have  to  come  in  under  the  bankruptcy  of  Mr« 
Heathom,  as  the  person  first  liable. 

I  do  not  think  it  a  case  for  exempting  them  from  in- 
terest. On  the  other  hand,  though  the  case  was  one  as 
against  Mr.  Heathorn  for  £5  per  cent,  interest,  I  do  not 
think  it  a  case  for  £o  per  cent,  interest  against  these 
gentlemen ;  but  they  must  pay  £A  per  cent,  interest,  and 
that  interest  will  not  stop  at  the  date  of  the  fiat ;  interest 
must  go  on  at  £4  per  cent,  for  that  for  which  they  are 
respectively  liable. 

The  next  question  is  with  regard  to  the  discounts,  in 
which  respect  I  am  not  sure  that  there  was  not  even  less 
diligence  than  with  regard  to  "  The  Nourmahal.'*  Con- 
sidering, however,  the  absence  of  any  unfair  intention 
on  their  part,  considering  the  active  position  which  Mr. 
Heathom  seems  generally  to  have  been  expected  and 
generally  allowed  to  assume,  and  also  the  form  of  the 
report  in  this  respect,  which  I  think — although  it  was  not 
certain  whether  Mr.  Heathorn  would  be  charged — ought, 
if  it  was  intended  to  charge  them,  to  have  gone  on  to 
ascertain  whether  there  was  consent  or  privity ;  taking  all 
these  circumstances  into  consideration,  I  think  that  I  am 
not  dealing  more  leniently  with  the  defendants  than  jus- 
tice renders  proper,  in  not  making  them  personally  liable 
for  these  discounts.  I  am  not  now  dealing  with  the  costs 
of  the  suit. 

Then  comes  the  question  of  the  costs  of  the  suit,  and,  sub- 
ject to  certain  qualifications  and  deductions  which  I  shall 
presently  mention,  I  think  that  the  plaintiffs  must  have  from 
the  defendants,  the  directors,  the  general  costs  of  the  suit. 
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1845.        With  regard  to  Mr.  Heathom^  it  is  not,  I  suppose,  endea- 
BiNsoN       voured  now  to  fix  him  with  any  costs  except  those  to  which 
V*  he  was  declared  liable  before.   That  point  has  not  been,  and, 

I  suppose,  was  not  intended  to  be,  pressed  upon  me.  He 
has  become  bankrupt,  and  it  was  mentioned  in  the  course 
of  the  argument  that  he  had  obtained  his  certificate.  I  am 
not  sure  that  the  obtaining  or  not  obtaining  of  the  certi- 
ficate is  of  importance  with  respect  to  this  part  of  the  case. 
Cionsidering,  however,  the  whole  case,  with  reference  to  the 
ships  and  otherwise,  I  think  that  I  am  doing  him  justice, 
— doing  the  plaintiffs  and  all  the  other  parties  justice, 
— ^in  leaving  the  matter  of  costs,  as  regards  him,  as  it 
stands,  without  giving  him  anything  or  taking  anything 
from  him,  but  leaving  his  estate  liable  to  those  costs  to 
which  he  was  declared  to  be  liable,  and  as  to  which  there 
is  no  question.  As  to  the  costs  relating  to  the  discounts, 
nothing  having  been  said  in  the  decree  concerning  them, 
I  do  not  think  that  I  can  now  throw  them  on  the  bank* 
rupt. 

The  costs  of  the  assignees  must  be  paid  out  of  their  own 
estate.  The  result  has  been  to  fix  their  estate  with  an 
additional  liability. 

My  present  impression  is,  that  I  cannot  give  the  plaintififs 
any  costs,  so  far  as  they  have  been  occasioned  or  increased 
by  the  bankruptcy,  out  of  the  estate. 

I  have  said  that  the  defendants,  the  directors,  are  to  be 
liable  for  the  general  costs  of  the  suit,  subject  to  what  I 
should  mention.  There  i^pears  to  be  no  case  whatever 
against  Mr.  Fanner  as  to  "  The  Nourmahal,''  and,  there- 
fore, so  far  as  Mr.  Farmer's  costs  have  been  increased  by 
the  case  as  to  "  The  Nourmahal,''  he  must  receive  them 
from  the  plaintiffs.     That  applies  to  Mr.  Farmer  alone. 

With  regard  to  all  the  directors,  and  in  this  I  include 
Mr.  Farmer,  there  appears  to  have  been  a  considerable 
irregularity  with  regard  to  the  mode  of  dealing  with  the 
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vessels ;  for  whatever  may  have  been  the  state  of  the  law         1845. 
applicable  to  these  ships,  as  far  as  the  British  navigation       Bknson 
laws  are  concerned,  or  as  far  as  the  Brazilian  laws  are  con-    „     ^* 
cemed^  the  title  to  them  was  allowed  to  remain  in  a  state  in 
which  it  ought  not  to  have  remained ;  and,  therefore^  as 
to  the  costs  up  to  the  hearing  inclusive,  I  think  that  there 
ought  to  be  no  exemption  upon  this  account ;  subject  to 
what  I  have  said  as  to  Mr.  Farmer. 

With  regard  to  the  costs  after  the  hearing,  the  matter 
stands  on  a  different  footing.  One  of  the  ships  had  actu- 
ally been  sold ;  another  was  contracted  to  be  sold,  and  the 
other  two  have  been  ever  since,  as  I  understand  it,  in  the 
Bifazilian  seas  under  the  Brazilian  flag,  and  no  damage 
has  actually  been  sustained :  I  do  not  think,  therefore, 
though  the  plaintiffs  were  entitled  to  the  inquiries  con- 
tained in  the  decree  on  this  subject,  that  it  was  neces- 
sary for  them  to  prosecute  those  inquiries;  and  as  to 
the  costs  subsequent  to  the  decree  relating  to  the  ships 
other  than  ''  The  Nourmahal,''  I  think  that  the  plaintiffs 
must  pay  them  to  the  defendants ;  without  prejudice,  how- 
ever, to  such  right,  if  any,  as  the  plaintiff's  have  to  be  al- 
lowed all  or  any  of  their  costs,  charges,  and  expenses  out 
of  the  funds  of  the  company. 
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1845. 

Dec.  mh.  Boyd  v.  Moyle. 

To  a  biU  filed  X  HE  bill  stated  the  bankruptcy  of  George  James^  under 

by  the  sBsig- 

neesofabank.  a  fiat^  dated  the  8th  July^  1845^  and  the  appointment  of 

CTcditSMm  *  *^®  plaintiffs,  Boyd  and  Valpy,  as  the  creditors'  and  official 

P***^"*  J***  assignee  respectively.     It  then  proceeded  to   state,  that, 

debt  for  which  before  and  at  the  date  of  the  bankruptcy,  George  James 

obtained  judg-  Carried  on  the  business  of  a  draper  at  Leamington;  that, 

t^^e  ^P^^  ^^®  issuing  of  the  fiat,  and  after  the  appointment  of 

bankrupt's  ^he  plaintiff  Valpy  as  official  assignee,  the   defendant 

ecution,  and  Badham  was  appointed  messenger  under  the  bankruptcy; 

^waoovSt  of  the  AX^d  that,  on  the  said  8th  July,  the  messenger  and  his  as- 

trai^Sions  sistants,  the  defendants  Bowdidge  and  Tomkinson,  took 

between  the  possession  of  the  stock  in  trade  and  effects  of  the  bankrupt, 

bankmpt  and 

the  creditor,  a  upou  the  premises  at  Leamington ;  that,  upon  possession 

mfor wiuttt'of  bci^g  80  taken,  the  defendant  Moyle  claimed  to  be  en- 

equi^  was  ai-  titled  to  the  stock  and  effects,  under  a  sale  of  them  to  him 

lowed.  ' 

After  judg.  by  the  Sheriff  of  Warwick,  in  satisfaction  of  a  debt,  or  part 

ecution  ob- '  of  a  debt,  alleged  to  be  due  to  him  from  the  bankrupt ; 

m^r  agaiiut  ^^^  Moylc  Still  disputed  the  plaintiffs*  right  to  the  stock, 

his  debtor,  the  a^d  that  he  refused  to  permit  the  plaintiffs  to  sell  and  con- 
debtor  becomes 

bankrupt,  and  vert  it  iuto  money. 

seized  by  the  ^^^  ^^  thffti  stated,  that  the  plaintiffs  had  since  ascer- 

SStofThel^*'  tained,   as  the  fact  was,  that  the  defendant  Moyle  had 

brings  trover  brought  au  actiou  of  debt  against  the  bankrupt  in  June, 

against  the 

assignees,  snd  1845,  and  obtained  judgment  by  default  on  the  2nd  July, 

Se'meMcn^°f  Under  which,  on  the  3rd  July,  execution  had  been  levied 

filed  b*tii"  ^^  *^®  goods  of  the  bankrupt  for  the  sum  of  4317/.  3«. 

assignees  and  costs  of  suit ;  and  that,  on  the  following  day,  the  de- 

ditor  to  enforce  fcudaut  procured  a  bargain  and  sale  to  be  made  to  him  by 

right'i^^'uity  ^^^  sheriff  of  the  bankrupt's  effects,  in  consideration  of 

in  respect  of  je2971,  a  part  of  the  alleged  debt. 

the  bankrupt's 
goods,  it  is  not 
an  objection 

for  moltifarionsness,  that  the  bill  prays  an  injunction  to  restrain  both  actions. 
Effect  as  between  co-defendants  of  the  23rd  Order  of  August,  1841. 
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The  bill  then  stated^  that^  although  the  said  judgment  1845. 
had  been  so  recovered  by  the  defendant  Moyle  as  afore- 
said^ yet  no  such  debt  as  either  the  said  sum  of  4317/.  3^. 
or  the  said  sum  of  £2971,  or  any  other  debt  of  a  like 
amount,  was  due  from  the  said  Oeorge  James  to  the  said 
defendant;  and  that  the  said  judgment  was  obtained  by 
the  default  or  by  the  consent  of  the  said  George  James, 
and  without  any  proof  or  inquiry  being  made  in  the  said 
action  as  to  the  amount  (if  any)  which  was  in  fact  due  to 
the  said  defendant  Moyle ;  and  that,  if  any  sum  of  money 
whatever  was  due  at  the  time  when  the  said  judgment 
was  recovered  from  the  said  Greorge  James  to  the  defend- 
ant Moyle,  the  same  was  of  smaU  amount ;  and  that  the 
value  of  the  stock  in  trade^  goods,  and  effects  of  the  said 
George  James  so  seized  and  taken  under  the  colour  of  the 
said  execution  as  aforesaid  greatly  exceeded  the  amount 
of  such  debt  (if  any)  as  was  justly  due  from  the  said 
George  James  to  the  said  defendant  Moyle. 

The  bill  then  stated,  that  Moyle  refused  to  come  to  any 
account  with  the  plaintiffs  in  respect  of  his  dealings  and 
transactions  with  the  bankrupt,  and  that  he  had  brought 
an  action  of  trover  against  the  plaintiffs  to  recover  the 
atock,  and  an  action  of  trespass  against  the  messenger  and 
his  assistants ;  and  the  bill  charged,  that,  if  the  action  of 
trover  were  proceeded  with,  loss  would  accrue  to  the  bank- 
rupt's estate. 

The  bill  then  contained  a  charge,  that  the  defendant 
Moyle  sometimes  pretended  that  a  larger  sum  than  £2971 
was  due  to  him,  whereas  the  plaintiffs  charged  the  con- 
trary, and  that  in  February,  1843,  the  bankrupt  being 
then  in  embarrassed  circumstances^  and  having  submitted 
a  statement  of  his  affairs  to  his  creditors,  the  defendant 
Moyle,  who  was  the  father-in-law  of  the  bankrupt,  claimed 
only  d61420  as  being  due  to  him,  and  agreed  by  letter, 
(which  was  set  out  in  the  bill),  that,  upon  the  bankrupt 
being  allowed  to  pay  a  composition  of  12s.  6d.  in  the  pound. 
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1845.  he  the  defendant  would  delay  the  acceptance  of  payment 
of  his  share  of  the  composition  until  the  other  creditors 
had  been  paid.  That  by  this  proposal  the  defendant 
Moyle  induced  the  other  creditors  to  accept  the  compo- 
sition ;  that  such  composition  was  thereupon  carried  into 
effect;  and  that  thereby  his  debt  of  £1420  (if  the  same 
was  in  fact  due)  became  reduced  to  the  sum  of  887/.  10#. 
The  plaintiffs^  however,  charged  that  in  fact  no  such  sum 
as  £1420  was,  at  the  date  of  the  said  letter,  due  from  the 
bankrupt  to  the  defendant  Moyle,  and  that  previous  to 
the  date  of  the  said  letter  the  bankrupt  had  paid  to  or  on 
account  of  the  said  defendant  Moyle  divers  sums  of  money, 
and  had  sold  and  delivered  to  the  same  defendant  divers 
goods  and  commodities  of  large  amount  and  value;  and 
that,  if  the  accounts  had,  at  the  time  last  mentioned,  been 
truly  stated  and  taken  between  the  bankrupt  and  Moyle, 
and  if  the  value  of  such  goods  and  commodities,  and  the 
amount  of  such  monies  as  had  been  paid  in  manner  afore- 
said, had  been  set  off  or  given  credit  for  in  account,  it 
would  have  been  found,  as  the  fact  was,  that  either  no  debt 
at  all,  or,  if  any,  a  debt  to  a  much  smaller  amount  than  the 
said  sum  of  £1420,  was  due  at  the  time  last  mentioned 
from  the  bankrupt  to  Moyle,  and  that  so  it  would  appear 
if  the  said  defendant  would  set  forth,  as  plaintiffs  charged 
he  ought  to  do,  particulars  of  the  account  of  all  deal- 
ings and  transactions  between  him  and  the  said  George 
James  up  to  the  date  of  the  said  letter,  &c.  The  plaintiffs 
also  charged,  that  if  any  sums  of  money  had,  since  Feb- 
ruary, 1848,  been  lent,  paid,  or  advanced  by  the  defendant 
Moyle  to  or  for  or  on  account  of  the  bankrupt,  the  same 
had  been  of  small  amount  and  for  temporary  purposes, 
and  had  either  been  repaid  to  the  said  last-named  defend* 
ant  by  the  bankrupt,  or  else  the  amount  thereof  had  been 
satisfied  partly  by  monies  paid  or  remitted  to  or  on  the 
account  of  the  said  defendant,  and  partly  by  means  of 
goods  which  had  been  sold  and  delivered  by  the  bankrupt 
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before  his  bankruptcy  to  the  said  defendant,  and  that  so  ^  1845. 
it  would  appear  if  the  said  defendant  would  set  forth,  as 
plaintiffs  charged  he  ought  to  do,  a  full,  true,  and  particu- 
lar account  of  all  and  every  the  sums  and  sum  of  money 
which,  since  the  month  of  February,  1843,  had  been  paid, 
lent,  or  advanced  by  the  defendant  to  or  for  or  on  account 
of  the  bankrupt. 

The  bill  then  contained  a  charge  that  the  defendant 
Moyle  carried  on  the  same  business  as  the  bankrupt,  and 
that  the  bankrupt  had,  between  February,  1843,  and  the 
bankruptcy,  been  in  the  frequent  habit  of  delivering  out 
of  his  stock  large  quantities  of  goods  to  defendant;  and 
that  thereby,  not  only  all  such  payments,  loans,  and  ad- 
vances as  were  alleged  to  have  been  and  as  were  in  fact  paid 
or  made  by  the  defendant  Moyle  to  or  on  account  of  the 
bankrupt  since  the  said  month  of  February,  1843,  but 
also  a  very  large  part,  if  not  the  whole,  of  the  said  com- 
position on  the  debt  then  alleged  to  have  been  due  from 
the  bankrupt  to  Moyle,  had  been  paid  and  satisfied  before 
the  date  of  the  said  judgment  by  default ;  and  that,  if  any 
debt  was  in  fact  due  from  the  bankrupt  to  Moyle  at  the 
time  when  the  execution  was  levied  as  aforesaid,  such 
amount  was  but  small  and  inconsiderable,  and  did  not  nearly 
amount  to  £2971,  the  alleged  value  of  the  stock  in  trade 
and  effects  so  taken  in  execution  as  aforesaid ;  and  so  it 
would  appear  if  the  defendant  Moyle  would  set  forth,  as 
he  ought,  a  full,  true,  and  particular  account  of  all  and 
every  the  goods  and  commodities  which,  as  well  before  as 
since  the  month  of  February,  1843,  had  been  sold  or  de- 
livered by  the  order  or  on  the  account  of  the  said  George 
James  to  the  said  Moyle,  &c. 

The  bill  then  contained  a  statement  setting  forth  the 
various  amounts  in  value  of  goods  delivered  by  the  bank- 
rupt to  Moyle  in  various  successive  years,  (which  were 
specified),  and  a  charge  that  those  amounts  had  not  been 
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1845.        paid  for  by  Moyle,  and  that  he  had  rendered  no  account 
in  respect  of  them. 

Then  followed  a  general  charge^  that  there  was^  at  the 
time  of  the  bankruptcy^  an  open  and  unsettled  account 
between  the  bankrupt  and  Moyle,  and  that  such  account 
remained  open  and  unsettled^  and  that  the  same  ought  to 
be  taken  under  the  direction  of  the  Court. 

The  bill  also  charged^  that  the  bankrupt  had  absconded^ 
and  that  the  plaintiffs  were  therefore  unable  to  offer  any 
sufficient  defence  to  the  several  actions  at  law. 

The  billy  after  containing  an  offer  to  indemnify  the  de- 
fendant Moyle  as  this  Court  should  direct  out  of  the  pro- 
ceeds of  the  bankrupt's  goods  for  any  costs  or  damages 
which  he  might  properly  have  incurred  or  sustained  in 
relation  to  the  actions,  and  after  charging  that  the  mes- 
senger and  his  assistants  had  declined  to  join  as  plaintiffs, 
and  after  charging  in  the  usual  form  the  possession  of 
papers  and  documents  by  the  defendants,  prayed  that  an 
account  might  be  taken  of  the  several  dealings  and  trans- 
actions which  had  taken  place  up  to  the  date  of  the  fiat 
between  the  said  defendant  Moyle  and  the  bankrupt,  and 
that  it  might  be  ascertained  whether  any  and  what  sum  of 
money  was  due  from  the  bankrupt  to  Moyle  on  the  8rd 
July,  1845,  when  execution  was  levied  on  the  judgment 
obtained  by  Moyle  as  before  mentioned ;  that  the  stock 
and  effects  which  had  been  seized  under  the  fiat  might  be 
sold  by  the  order  of  this  Court,  and  that  Moyle  might  be 
ordered  to  join  and  concur  in  such  sale,  and  to  do  all  acts 
which  might  be  necessary  and  proper  in  relation  thereto ; 
and  that  the  proceeds  of  such  sale  might  be  invested  and 
secured  to  abide  the  result  of  the  account ;  and  that  the 
amount,  if  any,  which^  upon  taking  the  said  account, 
should  be  found  to  be  due  to  the  defendant  Moyle  might 
be  paid  and  satisfied  out  of  such  proceeds,  and  that  the 
surplus  or  residue  thereof  might  be  applied,  under  the 
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direction  of  this  Courts  the  plaintiffs  being  ready  and  will-  1845. 
ing  to  act  in  the  premises  as  this  Court  should  direct ;  and 
that,  in  the  meantime,  Moyle  might  be  restrained  by  in- 
junction from  further  prosecuting  the  two  several  actions 
commenced  by  him  against  the  plaintiffs  and  the  other  de- 
fendants, &c. 

The  biU  prayed  process  against  Moyle,  and  that  the 
other  defendants,  upon  being  severally  served  with  a  copy 
of  the  bill,  might  be  bound  by  the  proceedings  in  the 
cause  (a).* 

To  this  bill  the  defendant  Moyle  demurred,  on  the 
ground  of  multifariousness  and  want  of  equity. 

The  multifariousness  complained  of  was,  that  the  disco- 
rery  and  injunction  sought  by  the  bill  related  to  two  seve- 
ral and  distinct  actions,  one  of  which  was  in  the  bill  alleged 
to  have  been  commenced  by  the  defendant  against  the 
plaintiffs,  and  the  other  of  which  was  alleged  to  have  been 
commenced  by  the  defendant  against  Francis  Ostler  Bad- 
ham,  Thomas  Bowdidge,  and  Joseph  Tomkinson,  (three 
other  defendants  in  the  said  bill  named),  to  which  last- 
mentioned  action  it  appeared,  by  the  plaintiffs'  own  shew- 
ing in  their  said  bill,  that  they  the  plaintiffs  were  not  par- 
ties; and  which  two  several  actions  appeared  by  the  bill  to 
relate  to  several  and  distinct  matters,  and  to  be  founded  on 
several  and  distinct  causes  of  action ;  and  such  several  and 
distinct  matters  ought  not  to  have  been  joined  together  in 
the  said  bill. 

Mr.  Russell  and  Mr.  Wright,  for  the  demurrer. — The 
whole  case  as  to  the  messenger  and  his  assistants  is  irrele- 
vant to  the  question  of  account.  The  plaintiffs  are  no 
parties  to  the  action  against  the  messenger,  and  can  have 
no  right  to  restrain  it.  Nor  can  the  question  of  the  tres- 
pass be  mixed  up  with  any  equitable  considerations  be- 

(a)  See  23rd  Order  of  August,  1841. 
VOL.    II.  Y  C.  C.  C, 
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1845.  tween  the  plaintiffs  and  the  defendants :  if  it  coald^  the 
messenger  and  his  assistants  should  have  been  made  co- 
plaintiffs  :  Baker  v.  Harwood{a).  They>  however^  have  been 
named  defendants.  Assuming  that  to  have  been  done  pro- 
perly, yet  the  bill  should  have  prayed  that  they  might  ap- 
pear and  answer.  If  the  bill  be  treated  as  one  in  which 
''  direct  relief  is  not  sought  against  them,  there  will  be 
a  failure  of  justice  as  against  their  co-defendant  Moyle ; 
for,  suppose  they  obtain  judgment  of  nonpros,  in  the  ac- 
tion brought  against  them  by  Moyle,  how  is  Moyle  by  any 
order  or  decree  in  this  cause  to  be  indemnified  against  the 
costs  of  that  judgment  ?  (&)  However^  we  submit  that  they 
have  nothing  to  do  with  this  suit.  It  is  not  apparent  in 
the  record  that  the  action  against  the  messenger  relates  to 
this  bankruptcy ;  for,  as  the  petitioning  creditor  is  a  ne- 
cessary party  to  such  an  action,  (6  Geo.  4,  c.  16,  s.  31),  he 
ought  also  to  be  a  party  to  this  record,  which  he  is  not. 

With  respect  to  the  demurrer  for  want  of  equity,  it  is 
dear  that  the  bill  does  not  disclose  a  series  of  transactions 
between  the  bankrupt  and  the  defendant,  or  between  the 
assignees  and  the  defendant,  of  such  a  nature  as  to  entitle 
the  plaintiffs  to  an  account  in  this  court:  Dinwiddie  v. 
Bailey  (c),  Frietas  y.  Dos  Santos  {d).  Nor  are  the  allega- 
tions, as  to  such  of  the  transactions  as  are  stated  to  have 
taken  place,  sufficiently  specific :  Wormald  y.  De  Lisle  {e). 
Then,  as  the  bill  does  not  in  any  manner  impeach  the  ya- 
lidity  of  the  judgment,  and  as  the  allegation,  that  there 
was  no  inquiry  in  the  action  as  to  the  amount  of  the  debt, 
is  nugatory,  (the  action  being  an  action  of  debt),  the  result 
is,  that  there  is  no  ground  of  equity  on  which  the  bill  can 
be  sustained. 


(a)  7  Sim.  373.  Tidd's  Pr.  460, 9th  ed. 

(b)  Quarey  whether  this  argu-  (c)  6  Ves.  136. 
inent  holds  good   for  any  period  (d)  1  Y.  &  J.  574. 
after    the  writ  of   injunction    is  («)  3  Beav.  18. 
issued.    See  Bowser  v.  Prtce,  1 
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The  Vtce-Chancellory  in  the  course  of  the  argument^  in-         1846. 
timated,  that,  as  hoth  the  actions  sought  to  be  restrained 
related  to  the  same  goods,  he  was  of  opinion,  supposing 
that  there  was  any  equity  at  all  to  support  the  bill,  that  it 
was  not  multifjEurious. 

Mr.  Swansion  and  Mr.  Bacon,  in  support  of  the  bill,  in- 
sisted, that  the  objection,  that  the  messenger  and  his  as- 
sistants were  not  called  upon  to  answer  the  bill,  could  not 
be  made  available  on  the  argument  on  demurrer.  They 
then  addressed  themselves  to  the  question  of  accounti 
contending  that  the  allegations  in  the  bill  were  suflSciently 
certain,  and  that  the  bill  disclosed  a  proper  case  for  an 
account.  They  also  referred  to  the  observations  of  the 
Master  of  the  Rolls  in  the  Countess  of  Gainsborough  v. 
Clifford  (a),  as  to  relief  after  verdict  in  a  matter  where 
the  defendant  at  law  might  properly  have  defended  himself. 

The  Vice-chancellor. — I  think  the  bill  not  multi- 
farious. I  doubt  very  much  whether  the  defendants  in 
one  of  the  actions,  namely,  the  messenger  and  his  assist- 
ants, are  before  the  Court  upon  this  record,  in  the  manner 
in  which  the  defendant  Moyle  has  a  right  to  insist  that 
they  should  be  before  the  Court  upon  this  record.  It  is 
not,  however,  necessary  to  decide  either  of  these  two 
points,  because  I  am  of  opinion,  that,  whether  for  the 
purpose  of  relief  against  the  judgment,  or  for  the  general 
purpose  of  an  account,  independent  of  the  question  of  re- 
lief against  the  judgment,  the  allegations  of  this  bill  (I 
have  no  doubt  the  only  allegations  which  the  instructions 
of  the  counsel  who  drew  it  warranted  him  in  making)  are 
insufficient  as  against  a  demurrer, — insufficient  by  reason 
of  their  vagueness  and  inconclusiveness.  I  therefore  allow 
the  demurrer. 

(a)  2  P.  W.  424, 425. 

y2 
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1845. 


After  argument,  His  Honor  gave  the  plaintiff  liberty  to 
amend  his  bill. 


Jan.  TIM. 

Sembitt  tbaty 
upon  a  bill 
filed  by  anig- 
neet  of  a  bank- 
mpt  againtt  a 
judgment  cre- 
ditor of  the 


The  plaintiff  amended  his  bill^  and  introduced  statements 
to  the  effect,  that  the  action  by  Moyle  against  the  bank- 
rupt had  been  brought  to  recover  the  sum  of  2317/.  8s., 
and  no  more;  that  that  sum  was  composed  of  various 
items,  (stated  in  the  bill),  for  some  of  which  the  securities 
banknipt,  im-    ^ere  not  produced,  and  were  alleged  by  the  defendant  to 

peaching  the  . 

alleged  amount  have  been  lost ;  that  no  particulars  of  demand  had  been 

ment  debffand  delivered  in  the  action ;  and  that,  at  the  time  when  the 

praying  tta^  action  was  Commenced,  the  bankrupt  was  in  pecuniary 

good  ground  difficulties,  and  was  pressed  for  payment  of  his  debts  by 

ofequitoblere-  . 

life,  that,  at  the  various  of  his  Creditors;  and  that  he  was  unable,  by  reason 
^oJiq  which  ^^  ^^  aforesaid  difficulties,  to  attend  to  the  defence  of  the 

the  judgment 


was  obtained 
was  oom- 
meaoed,  the 
bankrupt  was 
hipecuniary 
difficulttet,  and 


said  action. 


The  Vice-chancellor  overruled  the  demurrer. 


was  preoed  for  payment  of  hii  debts  by  lereral  of  his  creditors ;  and  that  he  was  unable,  by 
reason  of  such  dimci ' ' 


iculties,  to  attend  to  the  defence  of  the  action. 


Nov.  4M. 


BuRNiE  V.  Getting. 

Moses  DAVID  getting,  by  his  win,  dated  the  16th 

June,  1841,  after  making  certain  specific  bequests  to  his 

wife  and  daughters,  gave  and  devised  to  his  said  wife  and 

two  other  persons,  (whom  he  appointed  his  executrix  and 

executors),  their  heirs,  executors,  administrators,  and  as- 

dnu^moDiM  ^^  signs,  his  freehold  messuage  and  lands  at  Wandsworth,  (de- 
arising  from 

such  conversion  to  be  invested,  in  the  names  of  the  executors,  in  £3  per  Cent.  Consols,  or  other 
government  securities  in  England: — Held^  that  Greek  bonds,  though  guaranteed  by  this  country, 
were  not  comprehended  in  the  word  **  funds,"  and  that  they  were  a  proper  subject  of  conversion 
under  the  terms  of  the  will. 


TesUtor  di- 
rected  tfUhis 
property,  ex- 
cept ready 
money  or 
monies  in  the 
funds,  to  be 
converted  into 
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scribing  it);  also  certain  copyhold  land,  (describing  it);  ia46. 
also  one  hundred  jElOO  shares  in  the  Alliance  Assurance 
Office;  also  one  share  in  the  New  Church,  Clapham;  also 
jE8600  Greek  bonds  in  the  hands  of  Messrs.  Rothschild  &; 
Sous,  guaranteed  by  England,  France,  and  Russia,  paid 
up  in  full  at  the  rate  of  £5  per  cent,  per  annumy  payable 
half-yearly;  also  £12,000,  3/.  per  Cent.  Consols,  standing 
in  the  testator's  name  in  the  Bank  of  England ;  and  also 
the  rest,  residue,  and  remainder  of  his  real  and  personal 
estate  and  effects,  whatsoever  and  wheresoever,  including 
all  bonds  and  securities  for  money,  (leaving  it  to  his  trustees 
to  grant  any  reasonable  time  for  payment  of  the  said  bonds 
and  securities),  upon  the  trusts  following ;  (that  is  to  say), 
upon  trust,  out  of  his  ready  money  or  monies  in  the  funds, 
to  pay  and  satisfy  all  his  just  debts  and  funeral  and  testa- 
mentary expenses,  and  upon  trust  to  retain  and  pay  out  of 
the  same  monies,  to  his  wife,  &c.,  [here  were  mentioned 
certain  pecuniary  legacies]  ;  and  upon  trust,  as  soon  as 
conveniently  might  be  after  his  decease,  to  make  sale  and 
convert  into  money,  together  or  in  parcels,  by  public  auc- 
tion or  private  contract,  all  his  estate  which  should  not  con- 
sist of  ready  money  or  monies  in  the  funds,  and  to  convey 
and  assure  the  same  to  the  purchaser  or  purchasers  thereof, 
or  as  he  or  they  should  direct,  and  to  receive  the  monies 
arising  from  such  sale  or  conversion.  And  the  testator  di- 
rected that  his  trustees  for  the  time  being  should  forthwith 
lay  out  and  invest  the  clear  monies  arising  from  such  sale 
and  conversion,  and  also  any  other  monies  not  invested, 
in  £3  per  Cent.  Consols,  or  other  government  securities  in 
England,  and  should  invest  the  same  in  their  joint  names, 
and  should  stand  possessed  thereof,  and  of  all  other  bis 
monies  in  the  funds,  and  his  estate  and  effects,  upon  trust 
to  pay  the  dividends  and  annual  proceeds  of  the  trust  funds 
to  the  testator's  wife  and  children  for  their  lives  in  the 
shares  therein  mentioned,  and  after  their  deaths  to  dis- 
tribute the  capital  amongst  the  testator's  granddiildren* 
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1846.  The  testator  died  in  August,  1841. 

Burnib"  ^^®  present  bill  having  been  filed  in  April,  1844,  by 

_    V*  some  of  the  cestui  que  trusts,  who  were  infants,  against  the 

GbTTINO.  '  .  %  .11 

executors,  for  the  purpose  of  carrying  the  testator  s  will 
into  execution,  one  question  at  the  hearing  was,  whether 
the  executors  had  acted  consistently  with  the  terms  of  the 
will  in  not  having  converted  the  Greek  bonds. 

Sir  Francis  Simpkinson  and  Mr.  Chandless,  for  the  plain- 
tiffs, said,  that  there  were  only  two  species  of  property 
which  the  executors  were  not  bound  to  convert  and  invest, 
namely,  ready  money  and  monies  in  the  funds;  and  it 
could  not  be  contended  that  monies  secured  by  Greek 
bonds,  whether  guaranteed  by  this  country  or  not,  came 
within  the  description  of ''  money  in  the  funds.'' 

Mr.  Russell  and  Mr.  Metcalfe,  for  the  defendant  the 
widow,  contended^  that  Greek  bonds,  guaranteed  by  the 
government  of  this  country,  were  undoubtedly  to  be  con- 
sidered as  property  in  the  funds.  They  referred  to  the 
Stat.  3&4  WiU.4,c.  121. 

Mr.  Wigram  and  Mr.  Ward,  for  the  other  trustees. 

The  Vicb-Chancellob. — The  question  is,  whether  the 
British-Greek  bonds  are  within  the  meaning  of  the  word 
"  funds."  I  come  unwillingly  to  the  conclusion  that  they 
are  not.  The  first  expression  is,  **  upon  trust,  as  soon  as 
conveniently  may  be  after  my  decease,  to  make  sale  and 
convert  into  money,  together  or  in  parcels,  by  public  auc- 
tion or  private  contract,  all  my  estate  which  shall  not  con- 
sist of  ready  money  or  monies  in  the  funds.''  Considering 
both  the  ordinary  meaning  of  the  word  *' funds,"  and  the 
foregoing  expressions  of  the  will,  I  am  of  opinion  that  the 
word  *^  funds  ^  was  not  meant  to  include,  and  does  not 
include,  Anglo-  Greek  bonds.    Then  comes  the  considera- 


V. 
GSTTINO. 
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tion  as  to  the  last  expression^  "  and  my  trustees  for  the  1845. 
time  being  shall  forthwith  lay  out  and  invest  the  clear  Burnib 
monies  arising  from  such  sale  and  conversion,  and  also 
any  other  monies  not  invested,  in  £S  per  Cent.  Consols,  or 
other  government  securities  in  England.''  Looking  at 
the  nature  and  force  of  this  expression  in  connexion  with 
the  language  that  precedes  it,  my  opinion  is,  that,  whether 
the  interest  upon  the  Greek  bonds  guaranteed  by  the 
British  government  is  or  is  not  of  right  payable  in  the 
first  instance  in  London,  they  are  not  covered  by  these 
words.  What  ought  to  be  done  with  these  bonds,  will 
appear  after  the  Master  has  reported  the  general  state  of 
the  account.  The  bonds  themselves  being  safe,  I  do  not 
at  once  direct  a  sale  even  of  the  French-Greek  or  Russian- 
Greek  bonds.  Let  the  Master  inquire  what  ought  to  be 
done  with  the  bonds. 

I  found  my  opinion  upon  the  construction  of  this  present 
will,  without  saying  that  in  other  wills  the  words  ''go- 
vernment securities''  might  not  be  held  to  extend  to 
bonds  of  this  description. 


HoLROTD  r.  Wyatt.  Dec.  5iA. 

V'ERTAIN  property  comprised  in  this  suit  being  put  up  If,  •* « sale  by 
to  sale  by  public  auction  in  lots,  under  the  direction  of  the  order  of  the 
the  Master,  one  Thomas  Ross  attended  at  the  sale,  and  ehuer  leJl?!* 
became  a  bidder  for  one  of  the  lots,  which  was  knocked  pjjchtsefortn 

'  additiODal  ram 

down  to  him  at  the  sum  of  £4160.     He  then  signed  an  beyond  hUpur- 

...     chue-moneyf 

agreement  as  the  purchaser  of  the  lot  at  that  price.  A  the  Court  wiU 
short  time  afterwards,  one  Samuel  Haines  stated  to  the  ^^  to^be'ro- 
auctioneer,  that,  although  Ross  had  bid  for  the  lot  in  J^l^,/^  i^ 

vpon  radi  re* 
sale  the  property  does  not  produce  the  improTed  price  aigreed  to  be  giTen  by  the  lab-piirchMery 
be  will  he  responsible  to  the  Court  for  the  diflference. 
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1846.  question,  he,  Haines,  was  the  real  purchaser  of  it  on  behalf 
of  Edward  Farrance ;  and  he  requested  the  auctioneer  to 
cancel  the  signature  of  Boss  to  the  contract,  and  allow 
him,  Haines,  to  sign  it  as  the  purchaser  for  Farrance,  at 
the  same  sum  of  JE4160.  To  this  proposal.  Boss  not  ob- 
jecting, the  auctioneer  assented,  and  accordingly  the  sig- 
nature of  Boss  was,  with  his  permission,  cancelled,  and 
Haines  then  signed  the  contract  as  agent  for  Farrance, 
and  paid  a  deposit  of  £832. 

The  plaintiff,  Mrs.  Holroyd,  having  made  inquiries  into 
this  transaction,  discovered  that  after  Boss  had  signed  the 
contract,  Haines  applied  to  him  in  the  auction-room  to 
know  if  he  were  willing  to  part  with  his  purchase,  when, 
after  some  negotiation,  it  was  agreed  that  Boss  should 
allow  Haines  to  become  the  purchaser  of  the  lot,  as  agent 
of  Farrance,  in  the  stead  of  Boss,  in  consideration  of  his 
paying  Boss  the  sum  of  JE340  beyond  the  £4160;  where- 
upon the  plaintiff  presented  her  petition,  praying  that  Far- 
rance might  be  declared  the  purchaser  of  the  premises  in 
question  at  the  sum  of  £4500,  and  be  directed  to  pay  his 
purchase-money  into  court  to  the  credit  of  the  cause,  ac- 
cording to  the  particulars  and  conditions  of  sale ;  or  that 
Boss  might  be  directed  to  pay  the  sum  of  £340  into  court, 
and  Farrance  the  sum  of  £4160  for  the  purchase  of  the  pre- 
mises ;  or  that  the  contract  might  be  declared  void,  and  the 
lot  be  again  put  up  to  public  auction  for  re-sale. 

After  the  sale.  Boss,  who  had  received  the  £340  from 
Farrance,  went  out  of  the  jurisdiction  of  the  Court,  and 
remained  so  at  the  hearing  of  the  petition. 

Mr.  Spence  and  Mr.  Folleit,  for  the  petitioner,  said  that 
Farrance  must  be  treated  as  the  purchaser  under  the  Court 
for  dE4500,  and  that  the  Court  would  not  recognize  any 
under-bargain:  Rigby  v.  Macnamara  {a).     In  Hodder  v. 

(a)  6  Ves.  515. 
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Ruffin{a)j  Sir  John  Leach  said^  that^  if  a  man  makes  a  1845. 

contract  before  the  party  of  whom  he  purchases  has  had  h^^^^^ 

his  purchase  confirmed^  he  becomes  a  purchaser  under  <^* 
the  C!ourt:  Smith  Ch.  Pr.,  vol.  2,  chap.  19. 

Mr.  Wigram  and  Mr.  Robertson^  for  Farrance. — If  Far- 
rance  is  a  purchaser^  he  can  only  be  considered  so  at  £4160. 
Haying  paid  the  £340  to  Ross^  the  Court  will  not  hold  him 
to  the  purchase  upon  the  terms  of  paying  that  sum  twice 
over.     Hodder  v.  Ruffin  was  treated  as  a  case  of  fraud. 

Mr.  Spence,  in  reply. — The  Court  knows  nothing  of 
Boss. 

The  VICE-CHANCELLOR. — I  am  not  by  any  means  sure 
that  in  strictness  the  Court  might  not  have  treated  Far- 
rance as  a  purchaser,  direct  from  the  Court,  at  the  larger 
sum,  and  have  disregarded  the  payment  to  Boss ;  but  I 
know  no  case  that  has  gone  that  length. 

I  am  not  prepared  to  say  that  there  is  any  moral  fraud 
in  this  case — anything  dishonest,  however  inaccurate  the 
proceeding  may  have  been.  Upon  the  whole,  I  think  that 
the  ends  of  justice  will  be  satisfied  by  directing  this  pro- 
perty to  be  re-sold,  reserving  the  question  whether,  if  the 
property  shall  not  produce  so  much  as  £4500,  Farrance 
shall  be  answerable  to  the  Court ;  and  reserving  all  ques- 
tion of  liability  in  Boss. 


Mr.  Farrance  afterwards  consented  to  be  a  purchaser 
under  the  Court  at  £4500,  without  prejudice  to  any 
question  between  him  and  Boss. 

(a)  Taml  843. 
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1845. 

j)ee,  22nd.  Dinning  v.  Henderson  (a). 

In  order  to  ob-  xESTATOR  directed  his  debts  to  be  paid  out  of  his  per- 
for^thc^Micof  *0D*^  estate,  and  devised  certain  real  estates  to  the  plain- 
a  testator's  real  ^\Q  j^  trust  to  scU  in  aid  of  the  personal  estate^  and  devised 

estate  for  pay- 
ment of  his        the  residue  of  his  real  estate  to  the  plaintiff  for  1000  years, 

the  statics  &  4  ill  trust,  out  of  the  rents  and  profits,  or  by  mortgage,  to 
•?Unotnea5s^  ^^^^^  80  much  money  (if  any)  as  should  be  required,  in  aid 
ssry  that  the      of  his  personal  estate,  and  of  the  first  devised  real  estate. 

bill  should  be  ^ 

filed  by  a  ere-     for  the  payment  of  his  debts.     The  bill  was  filed  by  the 
^^^'  plaintiff  against  the  parties  beneficially  interested  under 

the  will,  fgr  the  administration  of  his  personal  and  real 
estate.  A  decree  was  made  directing  the  usual  account 
of  the  personal  and  real  estate.  Afterwards,  the  conduct 
of  the  cause  was  given  to  a  creditor.  By  the  Master's 
report,  it  appeared  that  the  provision  made  by  the  will 
would  probably  be  insufficient  to  answer  the  debts,  and 
that  it  would  be  necessary  to  resort  to  a  sale  of  the  real 
estate. 

The  cause  now  came  on  for  hearing  for  further  di- 
rections. 

Mr.  Wigram  now  suggested  that  an  inquiry  should  be 
directed,  whether  the  provision  made  by  the  will  was  an 
adequate  provision  for  payment  of  the  debts,  and  that,  in 
case  the  Master  should  find  the  same  was  not  an  adequate 
provision,  the  debts  should  be  directed  to  be  raised  by 
sale  of  a  competent  part  of  the  general  real  estate,  but 
called  the  attention  of  the  Court  to  the  question,  whether 
the  Court  could  direct  a  sale  as  this  suit  wa»  framed,  the 
bill  not  being  filed  by  a  creditor,  though  the  conduct  of 

(a)  The  reporter  is  indebted  to  Mr.  Wigram  fcr  the  note  of  this  case. 
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the  proceedings  had  been  committed  to  a  creditor.     He         1845. 
cited  Thompson  v.  Grant  (a)  and  Evans  v.  Brown  (ft).  Dinnino 


The  Vice-chancellor  said^  he  did  not  consider  the  cir- 
cumstance of  the  conduct  of  the  proceedings  having  been 
only  committed  to  the  creditor  made  any  difference,  but 
thought  the  real  estate  assets  for  payment  of  the  debts ; 
and  that^  although  the  bill  was  not  filed  by  a  creditor,  a 
decree  for  a  sale  might  properly  be  made. 

Decree  accordingly, 
(a)  4  Madd.  438.  (6)  6  Beav.  114, 119,  120. 


9. 
HBNDSRSOir. 


M. 


1845. 
Dec,  23rd. 

Turner  v.  Frampton.  1846. 

Jan,  I2th, 

. ARY  PENNY,  of  Melcombe  Regis,  widow,  by  her  Tcutrix.  bc- 
will,  dated  the  3rd  August,  1802,  after  making  yarious   vict,  c.  26,  be- 
dispositions  and  bequests  in  favour  of  her  son,  Taver  Penny,  2^ue^o/hcr 
and  other  persons,  bequeathed  as  follows : — "  All  the  resi-  ^"J®"*^  "^f ^ 
due  of  my  monies,  stocks,  securities  for  money,  and  other  and  her  daagh. 
effects,  I  give,  devise,  and  bequeath  unto  my  said  son,   divided  equally 
Taver  Penny,  and  my  daughter,  Harriett  Penny,  equally  ^'J^'iheJ"' 
to  be  divided  between  them,  in  case  they  are  both  living  at  ^^^  bothiiv- 

.  .       ,  at  the  time  of 

the  time  of  my  decease ;  but  if  either  of  them  shall  happen  her  decease; 

to  die  before  me,  or  at  any  time  after,  without  issue,  then  them  should^ 

I  give,  devise,  and  bequeath  the  share>  of  him  or  her  so  ^f^|,*°  *^** 

dying,  and  without  issue,  to  the  survivor  of  them.''  **  any  time 

after,  without 
issue,  then  she 
bequeathed  the 

share  of  him  or  her  so  dying,  and  without  issue,  to  the  survivor  of  them.    A.  sua  B.  survived 

the  testatrix.      A.  died  unmarried  in  the  lifetime  of  B.  :—Heidf  that  the  moiety  of  the  residue 

given  to  A.  devolved  to  B. 

In  a  suit  instituted  on  fair  grounds  to  establish  a  claim  to  a  residuary  bequest,  the  Court  will 

give  the  plaintiff,  though  failing,  his  costs  out  of  the  estate. 
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1846.  Taver  Penny  and  Harriett  Penny  survived  the  testatrix. 

Taver  Penny  afterwards  died  unmarried,  leaving  Harriett 
Penny  surviving  him. 

The  bill  was  filed  by  the  administratrix  with  the  will 
annexed  of  Taver  Penny,  against  Frampton,  the  surviving 
personal  representative  of  Mrs.  Penny,  and  against  Har- 
riett Penny,  claiming  half  the  residuary  fund. 

Sir  Francis  Simpkinson  and  Mr.  Hishp  Clarke,  for  the 
plaintiff. — Are  there  any  words  in  this  will  which  have 
the  effect  of  confining  the  meaning  of  the  word  "  issue " 
to  issue  living  at  the  death  of  Taver  Penny?  [The  Vtce- 
Chancellor  referred  to  Pinbury  v.  El/tin  (a).]  It  will  be 
said  on  the  other  side,  that  the  word  ''  then ''  has  that 
effect ;  as,  in  Pinbury  v.  Elkin,  the  words  ''  then  after  her 
decease."  But  here  we  submit  that  the  word  "  then " 
must  be  treated,  (as  it  has  been  in  several  cases),  not  as  a 
mere  adverb  of  time,  but  as  a  word  of  reasoning  or  in- 
ference, connecting  the  consequence  with  the  premises: 
Beauclerk  v.  Dormer  (i),  Campbell  v.  Harding  (c),  Pye  v. 
Linwood{d),  It  may,  however,  be  said,  that  the  gift  to 
the  ''  survivor''  restrains  the  meaning  of  the  word  "  issue." 
But  what  better  reason  is  there  for  adopting  such  a  con- 
struction, than  in  the  case  of  a  gift  to  A.  after  an  inde- 
finite failure  of  issue  of  B.  ?  If  the  gift  to  A.,  in  such 
a  case,  is  not  necessarily  a  personal  gift,  why  should  the  • 
gift  to  "  the  survivor"  be  so?  In  Massey  v.  Hudson {e), 
Sir  William  Grant  says,  **  A  bequest  to  A.,  after  the  death 
of  B.,  does  not  import  that  A.  must  himself  live  to  receive 
the  legacy.  The  interest  vests  at  the  death  of  the  testator, 
and  is  transmissible  to  representatives,   who  will  take 


(a)  1  P.  W.  563.  {d)  6  Jur.  618. 

\b)  2  Atk.  308, 311.  (e)  2  Mer.  130, 133. 

(c)  2Ru8«.&M.  390,411. 
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whenever  the  event  of  B.'s  death  may  happen.     So,  if  the         1845. 
bequest  be  to  A.  in  case  B.  die  without  issue."    In  Beau-       turner 
clerk  V.  Dormer,  the  gift  over  was  to  Lord  George  Beau-  »• 

clerk  by  name,  and  without  the  additional  words  ''  execu- 
tors, administrators,  and  assigns,"  and  he  was  to  make 
certain  payments;  yet  Lord  Hardwicke  held,  that  the 
limitation  to  him  after  Miss  Dormer's  dying  without  issue 
generally,  was  too  remote.  That  case  was  stronger  than 
the  present.    Barlow  v.  Salter  {a)  is  also  in  point. 

Mr.  Russell  and  Mr.  Prior,  for  the  defendant  Harriett 
Penny. — The  case  of  Massey  v.  Hudson  furnishes  both  the 
rule  and  the  exception  in  cases  of  this  nature.  Sir  WUliam 
Grant  says,  that,  in  the  case  of  a  bequest  to  the  '^  sur- 
vivor "  of  two  persons  after  the  death  of  one  without  issue, 
the  presumption  is,  that  the  survivor  was  meant  indivi- 
dually and  personally  to  enjoy  the  legacy,  and  not  merely 
to  take  a  vested  interest.  But  he  considered  that  the 
words  ''  executors,  administrators,  or  assigns,"  which 
were  added  in  that  case  to  the  gift  over,  excluded  the  pre- 
sumption. Here  there  are  no  such  words ;  and  the  pre- 
sumption, it  is  submitted,  must  have  place,  unless  it  can 
be  contended,  either  that  Sir  fVUliam  Grant  was  wrong  in 
bis  statement  of  the  principle  of  these  cases,  or  that  the 
word  "  survivor  "  in  this  will  means  "  other."  But  both 
these  points  are  virtually  disposed  of  by  the  case  of  Rane^ 
lagh  V.  Ranelagh  (4).  The  cases  of  Hughes  v.  Sayer  (c), 
Lfpine  v.  Ferard  (rf),  Mackinnon  v.  Peach  (e),  and  Fisher  v. 
Barry  (/),  are  also  in  point. 

Mr.  Elmsley,  for  the  defendant  Frampton,  the  surviving 
representative  of  the  testatrix. 


(a)  17  Ves.  479.  (d)  2  Rubs.  &  M.  378. 

(6)  2  Myl.  «r  K.  441.  {e)  2  Keen,  555. 

(c)   1  P.  W.  534.  (/)  2  Hogan,  153. 
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1845. 
Turner 

9. 
F&AMFTON, 


Sir  JP.  Simpkinson,  in  the  course  of  his  reply,  observed, 
that,  if  the  case  of  Hughes  v.  Sayer  was  a  binding  au- 
thority upon  the  efifect  of  words  of  survivorship,  it  was  re- 
markable that  so  much  discussion  had  in  later  cases  taken 
place  on  the  same  subject  (a). 


1846. 
Jan,  12th. 


The  Vice-chancellor. — The  question  in  this  cause  is 
as  to  the  construction  of  the  residuary  clause  in  the  will  of 
Mrs.  Penny — a  will  which  is  not  affected  by  the  recent  Will 
Act. 

The  clause  is  in  these  words : — [His  Honor  here  read 
the  clause  above  stated.]  The  facts  are,  that  both  Taver 
Penny,  whom  the  plaintiff  represents,  and  Harriett  Penny, 
who  is  a  defendant,  survived  the  testatrix;  that  Taver 
Penny  died  without  leaving  issue,  and  without  having  ever 
had  any  issue ;  and  that  Harriett  Penny  is  alive. 

The  plaintiff  claims  a  moiety  of  the  residue  in  right  of 


(a)  The  following  is  a  more  full 
statement  of  the  will  in  Hughes  v. 
Sayer  than  appears  in  the  re- 
port:— 

John  Hughes,  by  his  will,  dated 
the  28th  June,  1717,  after  be- 
queathing several  pecuniary  lega- 
cies, amongst  them  a  legacy  of  £  1 0 
to  his  niece,  Mary  Hughes,  direct- 
ed the  residue  of  his  personal  es- 
tate to  be  divided  into  ten  parts, 
four  whereof  he  gave  to  his  sister 
Mary  Gardiner,  and  after  her  de* 
cease  to  her  three  daughters,  the 
plaintiffs,  Hannah  M.  Gardiner, 
Sarah  Gardiner,  and  Mary  Gardi- 
ner, to  be  equally  divided  between 
them  ;  and  if  any  of  them  should 
die  without  children,  then  he  di- 
rected that  the  share  of  her  so  dying 
should  go  to  the  survivors ;  and  in 
case  they  should  all  die  without 
children,  then  to  go  to  his  brother 
and  sisters'  children,  (the  said  Mary 


Hughes  only  excepted),  to  be 
equally  divided  amongst  them ; 
and  three  other  parts  thereof  he 
gave  to  his  sister,  the  defendant 
Sarah  Lambert,  and  after  her  de- 
cease to  her  two  children.  John  and 
M.  Lambert,  to  be  equally  divided 
between  them ;  and  in  case  either 
of  them  die  without  children,  to  go 
to  the  survivor;  and  if  both  die 
without  children,  then  to  go  to  his 
brother  and  sisters'  children,  (the 
said  Mary  Hughes  only  excepted); 
and  the  remaining  three  parts  there- 
of he  gave  to  the  plaintiffs  Paul  and 
Ann  Hughes;  and  in  case  either  of 
them  die  without  children,  to  go  to 
the  survivor  of  them ;  and  if  they 
both  die  without  children,  then  to 
go  to  his  brother  and  sisters'  child- 
ren, (the  said  Mary  Hughes  only 
excepted).  And  of  his  said  will  he 
made  the  defendant  Sayer  exe« 
cutor.   ( R.  L.,  1 718,  A.,  fo.  61 ). 
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Taver  Penny — a  claim  resisted  by  the  defendant  Harriett         1846. 
Penny,  who  asserts  a  title  in  herself  to  the  whole.     This       turner 
contention  the  Court  has  to  decide.  ^' 

Frampton. 

The  other  parts  of  the  will  afford  little  or  no  assistance 
in  the  work  of  interpreting  the  clause  in  question.  If  they 
contain  anything  favourable  to  one,  they  contain  also  some^ 
thing  favourable  to  the  other.  They  may,  I  think,  be  con- 
sidered of  no  substantial  value  for  any  purpose  of  the  ar- 
gument. 

The  words  "  at  any  time  "  may  perhaps  be  reasonably 
contended  to  be  in  favour  (though  not  by  any  means  con- 
clusively) of  the  plaintiff's  view.  £ut,  on  the  other  hand, 
the  word  "and,"  occurring  between  the  word  "dying''  and 
the  words  "without  issue,''  seems  to  me  (if  the  observation 
is  not  too  slight)  to  afford  some  ground  of  argument  against 
her,  though  very  far  from  conclusively.  I  am,  I  own, 
rather  disposed  to  regard  that  form  of  expression  as  favour- 
ing the  notion,  that  the  time  of  the  death  of  the  son  or 
daughter,  to  whom  the  passage  refers,  was  considered  by 
the  testatrix  as  the  time  at  which  the  existence  or  non- 
existence of  issue  would  be  material.  But  I  lay  little,  if 
any,  stress  on  this  remark.  The  most  important  point  for 
consideration  must  probably  be  the  meaning  and  effect  of 
the  word  "  snrvivor."  If,  instead  of  it,  the  testatrix  had 
nsed  the  word  "  other,"  1  am  not  prepared  to  say  that 
the  plaintiff's  claim  could  have  been  resisted  by  Harriett 
Penny.  And  as  the  word  "survivor"  is  sometimes  con- 
strued to  mean  "  other,"  it  seems  to  me  material  to  de- 
termine whether  that  is  its  meaning  in  the  clause  before 
the  Court.  If  that  is  not  its  meaning,  if  the  word  "  sur- 
vivor" is  to  be  taken  as  used  correctly,  and  in  its  ordinary 
sense,  then,  upon  the  grounds  on  which  1  understand  Pin- 
bury  V.  Elkin,  Hughes  v.  Sayer,  and  Keily  v.  Fowler  (a)  to 
have  been  decided,  the  judgment  delivered  by  Sir  FT.  Grant 

(a)  3  Bro.  P.  C.  (Toml.  ed.)  299. 
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1846.        in  Massey  v.  Hudson^  and  some  other  well  known  anthori- 
Tu»NEii      ^®®'  *^®  proper  conclusion  seems  to  me  to  be  in  favour  of 
»•  the  validity  of  the  gift  of  Taver  Penny's  moiety,  in  the 

events  that  have  happened,  to  Harriett  Penny. 

But  ought  the  word  "  survivor  "  to  be  read  "  other  ?" 
If  the  law  permits,  in  cases  of  the  present  class  or  descrip- 
tion, a  leaning  in  favour  of  one  construction  more  than 
another,  that  leaning  is  certainly,  I  think,  towards  sup- 
porting the  bequest.  But  the  bequest  here  would,  I  am 
apprehensive,  be  destroyed  by  such  a  reading ;  a  conse- 
quence sufficient,  as  it  seems  to  me,  to  prevent  a  departure 
from  the  correct  and  simple  sense  of  the  word.  The  case 
may  be  put  of  the  death  of  one  of  the  two  residuary  lega- 
tees leaving  issue,  and  afterwards  (the  issue  subsisting)  of 
the  death  of  the  other  residuary  legatee,  without  leaving, 
and  without  having  had  issue :  both  having  survived  the 
testatrix.  This  consideration  appears  to  me,  however,  not 
to  countervail  that  which  I  have  just  before  mentioned. 

But  though  such  is  my  impression,  I  think  the  case  one 
of  considerable  difficulty;  and  I  should  have  farther  de- 
layed my  judgment,  had  I  thought  it  likely  that  I  could 
usefully  bestow  more  reflection  upon  it  than  I  have  done. 
After  turning  it  repeatedly  in  my  mind,  the  conclusion  to 
which  I  have  come  is,  that  a  lawyer  may,  without  impro- 
priety, decide  it,  as  any  unprofessional  man  reading  the 
will  impartially  would,  I  think,  decide  it,  or  wish  it  de- 
cided ;  that  is,  as  I  have  said,  in  favour  of  the  defendant 
Harriett  Penny.  But  the  suit  was,  in  my  opinion,  a  suit 
fair  and  reasonable  to  be  instituted,  and  I  consider  that  (as 
in  Lynn  v.  Beaver  (a))  the  plaintifi^,  though  failing,  should 
have  her  costs  out  of  the  estate. 

(a)  Turn.  &  Russ.  63. 
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MEMORANDUM. 

XN  Michaelmas  Vacation^  1845^  Edwin  Sandys  Bain, 
Esq.,  of  the  Middle  Temple,  and  Charles  fVilkins,  Esq.,  of 
the  Inner  Temple,  were  severally  called  to  the  degree  of 
the  Coif,  and  gave  rings  with  the  respective  mottoes, 
"  A  Deo  et  Regind  "  and  "  Non  quo,  sed  quomodoJ^ 


Duke  v.  Barnett.  Jan.  16M, 

H24^. 
ENRY  EDWARDS,  being  seised  in  fee  of  a  consi-  Purchaser 

derable  property  at  Brighton,  which  he  had  purchased  of  ^^enda^s 
Thomas  Read  Kemp,  agreed  to  demise  a  small  part  of  it  to  dfepute^"  ^^ThJs 
Henry  Pescott  for  building  purposes.     This  agreement  was  purchaser 

afterwards  ob« 

carried  into  execution  by  an  instrument  dated  the  12th  jected,  that,  at 
November,  1838,  made  between  Edwards,  of  the  one  part,  agreement, 
and  Pescott,  of  the  other  part,  whereby  it  was  agreed  that  J*^*"®.  ^^  * 
Edwards  should  grant  to  Pescott  a  lease  of  the  land  in  vendor^s  title, 

1    1 1     1  Tfc  t  *  t     consisting  of 

question,  to  hold  the  same  to  Pescott,  his  executors,  ad-  an  nnreieased 
ministrators,  and  assigns,  from  the  24th  June  then  last  |JSc™^3irSe 
for  ninety-nine  years,  at  the  rent  of  16/.  lO*.  ^^  ^^^  ^ 

,  ,  the  property 

The  agreement  contained  clauses  to  the  following  effect ;  ouutanding. 
namely,  it  was  thereby  agreed  that  the  lease  should  con-  filed  by  the 
tain  covenants  on  the  part  of  Edwards,  his  heirs,  executors,  \«ndor  for  spe- 

^  ^  '  '  '   afic  perform. 

administrators,  and  assigns,  for  quiet  enjoyment,  on  pay-  ance—^TeW, 

_  ,  -  ^  ,  that  the  pnr- 

ment  of  rent  and  performance  of  covenants ;  also  a  cove-  chaser  was  pre- 
nant  for  the  conveyance  of  the  inheritance  of  the  piece  of  ^^^  J^^  Jj^* 
land,  agreed  to  be  demised,  to  Pescott,  his  heirs  and  as-  fontract,  from 

'     ^  ,  ,  insuting  on  the 

signs,  for  the  sum  of  £180,  at  any  time  within  five  years  objection. 
from  the  24th  June  then  last,  on  three  months'  notice  being 
given  to  Edwards,  and  the  rent  in  arrear,  together  with 
VOL.  II.  z  c.  c.  c. 
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1846.  full  rent  for  the  current  half  year,  being  paid ;  and  Pescott 
thereby  agreed,  in  case  of  such  purchase  and  conveyance  as 
aforesaid^  to  accept  the  title  of  Edwards  unthout  dispute, 
and  to  pay  all  law  expenses  attending  the  conveyance^  as 
well  those  to  be  incurred  by  or  on  the  part  of  the  vendor, 
as  those  by  or  on  the  part  of  the  purchaser,  and  also  the 
expense  of  the  production  of  all  attested  or  other  copies  of 
deeds,  wills,  or  other  instruments,  and  all  assignments  of 
outstanding  terms,  and  all  certificates  and  affidavits  which 
might  be  required ;  and  it  was  also  agreed,  that,  in  case 
Pescott  should  purchase  the  said  piece  of  land  under  the 
power  for  that  purpose  thereinbefore  contained,  an  abstract 
of  title  should  be  furnished  to  him  by  and  at  the  expense 
of  Edwards ;  and  also,  that,  until  the  said  lease  should  be 
granted,  the  premises  should  be  held  by  Pescott,  his  exe- 
cutors, administrators,  and  assigns,  upon  the  terms  and 
conditions  aforesaid,  and  particularly  that  Edwards,  his 
executors,  administrators,  and  assigns,  should  have  all  the 
usual  powers  of  re-entry  and  distress  upon  the  said  pre- 
mises, as  by  law  accustomed  in  case  of  rent  in  arrear  re- 
served upon  demise. 

In  pursuance  of  this  agreement,  Pescott  entered  upon 
the  property  agreed  to  be  demised  to  him,  and  began  to 
build.  He,  however,  by  an  agreement  in  writing,  dated 
the  24th  July,  1839,  assigned  the  premises  for  valuable 
consideration  to  the  defendant,  John  Barnett,  his  exe- 
cutors, administrators,  and  assigns,  for  the  residue  of  the 
term  of  ninety-nine  years,  subject  to  the  covenants  and 
conditions  mentioned  in  the  agreement  of  the  12th  No- 
vember, 1838. 

Edwards  afterwards  sold  the  reversion  in  fee  of  the  same 
premises  to  the  plaintiff  Edward  Duke,  and  by  an  agree- 
ment, dated  the  26th  September,  1839,  he  conveyed  the 
equitable  fee  in  reversion  expectant  on  the  term  of  ninety- 
nine  years  to  Duke,  subject  to  the  agreement  of  the  12th 
November,  1838.  Early  in  1840  Edwards  went  to  Ame- 
rica. 
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In  October^  1842^  the  defendant  gave  the  following  no-         1846. 
tice  to  the  plaintiff: — 

"  Sir, — I  hereby  give  you  notice,  that  I  intend  to  pnr- 
chase  the  ground  and  buildings  at  the  east  side  of  the  top 
of  Borough-street^  on  the  24th  day  of  June  next,  held  by 
me  under  an  agreement  of  lease  from  Mr.  H.  Edwards, 
bearing  date  the  12th  day  of  November,  1838,  and  occu- 
pied by  Mr.  H.  Pescott.  I  likewise  authorize  you  to  pre- 
pare the  deeds  of  conveyance  in  due  time. 

"  John  Baenett.'* 

In  pursuance  of  this  notice  a  deed  of  conveyance  of  the 
premises  was  prepared  by  the  plaintiff,  and  sent  to  Ame- 
rica, where  it  was  executed  by  Edwards.  After  it  had  been 
returned  to  England,  the  defendant  desired  that  it  should 
be  looked  over  by  his  solicitor,  Mr.  Bennett,  and  accord- 
ingly the  plaintiff  sent  the  deed  to  Bennett.  After  pe« 
rusing  the  deed,  Bennett  requested  to  see  an  abstract  of 
the  title,  in  order  to  enable  him  to  judge  of  the  propriety 
of  the  deed.  The  plaintiff  sent  au  abstract.  Bennett  then 
objected,  that  the  premises,  having  been  formerly,  with 
other  property,  subject  to  a  mortgage,  had  not  been  in- 
cluded in  a  certain  release  which  had  been  purported  to  be 
executed  of  that  mortgage;  and  he  required  a  fresh  release. 
The  plaintiff,  however,  conceiviug  that  the  defendant  was 
precluded  by  the  terms  of  the  agreement  of  the  12th  No- 
vember, 1838,  from  taking  this  objection,  both  the  mort- 
gage and  the  release  having  been  prior  to  the  commence- 
ment of  Edwards's  interest,  refused  to  yield  to  the  objection, 
and  filed  the  present  bill  to  compel  a  specific  performance 
of  the  contract. 

The  defendant,  by  his  answer,  insisted,  1st,  that  only 
such  imperfect  release  of  the  mortgage  as  appeared  by  the 
abstract,  and  not  the  release  of  the  premises  in  question 
from  the  mortgage,  formed  part  of  the  title  of  Henry  Ed- 

z2 
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1846.  wards.  2ndl7^  that,  by  the  terms  of  the  agreement  of  the 
12th  November,  1838,  the  defendant,  as  the  assignee  of 
Henry  Pescott,  was  not  bound  to  accept  the  title  of  Ed- 
wards without  dispute ;  but  that,  if  he  was  so  bound,  yet  he 
was  still  entitled  to  have  the  concurrence  of  all  necessary 
parties  in  the  conveyance.  3rdly,  that^  by  the  delivery  of 
the  abstract  and  a  correspondence  that  ensued,  the  plaintiff 
had  waived  the  benefit  of  the  stipulation  in  the  agreement 
of  the  12th  November,  1838. 

Mr.  Wigram  and  Mr.  Boyle,  for  the  plaintiff,  said,  that 
nothiug  was  more  clear  than  that  a  man  may  contract  to 
convey  such  title  as  he  has,  so  as  to  preclude  the  purchaser 
from  setting  up  an  objection  to  it,  however  valid:  Freme 
V.  Wright  (a),  Wilmot  v.  Wilkinson  (i),  Spratt  v.  Jeffery  (c). 
They  also  contended  that  the  title  in  this  case  was  per- 
fectly good,  as  the  parcels,  if  any,  which  were  omitted  from 
the  release,  were  not  the  premises  which  the  defendant 
had  bought. 

Mr.  Kenyon  Parker  and  Mr.  Malins,  for  the  defendant, — 
In  Warren  v.  Richardson  [d),  the  defendant  had  waived  all 
objections  to  the  title,  and  it  was  referred  to  the  Master  to 
settle  the  conveyance :  yet,  inasmuch  as  it  afterwards  ap- 
peared before  the  Master  that  the  title  was  bad,  the  Court 
declined  to  force  it  upon  the  defendant.  In  Shepherd  v. 
Keatley  (e),  the  plaintiffs,  the  vendors,  stipulated  not  to  be 
obliged  to  produce  the  lessor's  title ;  yet  the  defendant, 
proving  the  title  to  be  bad  aliunde,  was  held  not  to  be  bound 
by  the  contract.  That  case  and  Spratt  v.  Jeffery  are  hardly 
reconcileable  :  Blachford  v.  Kirkpatrick  {/).  If  a  party 
bind  himself  to  take  the  vendor's  title,  or  waive  objections 


(a)  4  Madd.  364.  (d)  Younge,  1. 

(6)  6  B.  &  C.  506.  (e)  1  Cr.,  M.,  &  R.  117. 

(c)  10  B.  &  C.  249.  (/)  6  Beav.  232. 
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to  the  title,  he  cannot  call  for  a  title.  But  if  it  appears  1846. 
aliunde  that  the  title  is  donbtful^  a  fortiori  if  it  appear  bad, 
the  Court  will  not  bind  the  purchaser.  We  contracted  for 
a  clear  title;  are  we  to  have  a  mortgaged  one?  Moreover, 
we  submit  that  the  vendor  waived  the  benefit  of  the  stipu- 
lation, by  delivering  the  abstract. 

The  Vice-Chancbllor,  (after  observing  that  he  con- 
sidered Spratt  V.  Jeffery  and  Shepherd  v.  Keatley  recon- 
cileable). — The  assumed  facts  of  this  case  are  these: — Ed- 
wards held  as  a  purchaser  from  Kemp.  Kemp  had  con- 
veyed to  him.  Edwards  had  no  better  title  than  Kemp 
gave  him.  There  was  a  flaw  in  Kemp's  title  which  existed 
before  Edwards  purchased,  and  it  consisted  in  this :  that 
some  incumbrancer  of  Kemp  had  executed  a  release  or  re- 
conveyance, defective  in  point  of  parcels,  which  left  an  out- 
standing legal  estate  in  the  property,  or  a  portion  of  the 
property.  This,  though  matter  of  conveyance,  affected 
Edwards's  title ;  it  was  a  defect  subject  to  which  Edwards 
held  the  property.  Assuming  the  defect  to  exist,  as  the 
lessee  was  under  the  obligation,  if  he  exercised  the  option 
of  buying,  to  accept  the  title  without  dispute,  I  am  of 
opinion  that  be  is  precluded,  in  this  court  and  at  law, 
from  taking  an  objection  upon  a  defect  in  that  release  or 
re-conveyance,  if  defect  there  was.  Shepherd  v.  Keatley, 
in  my  judgment,  is  reconcileable  with  the  view  which  I 
take  of  this  case,  and  was  well  decided.  If  there  is  a  re- 
ference to  the  Master,  it  must  be  with  a  declaration  con- 
formable to  what  I  have  said. 

The  defendant  admits  the  conveyance  to  him  to  be 
proper  if  the  supposed  flaw  in  the  title  be  overcome.  I 
think  that  he  has  a  right  to  have  this  case  decided  upon 
the  assumption  that  the  title  is  plainly  bad,  although,  for 
anything  I  know  to  the  contrary,  it  may  be  perfectly 
good. 
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The  defendant  declined  to  take  a  reference  with  the 
declaration  suggested  by  the  Vtce-Chancellor ;  and,  on  a 
subsequent  day,  a  decree  was  made,  which  was  in  substance 
as  follows : — 


Declare,  that  the  purchaser  is  bound  to  accept  the  title  of  the  said 
Henry  Edwards,  without  dispute,  according  to  the  meaning  of  the  ex- 
pressions contained  in  the  contract;  and  declare,  that,  if  the  property  in 
question  was  not  included  in  the  deed  of  release,  that  circumstance  does 
not  form  a  ground  of  objection  to  the  plaintiff's  title,  which,  under  the 
contract,  the  defendant  is  entitled  to  take. 


Eably  v.  Benbow. 


Jan.  13M, 
Slst. 

Testator,  by      WiLLIAM  Townsend,  by  his  will,  dated  the  81  st  March, 

codicil,  gaye 

legacies  of  1827,  after  giving  several  legacies,  bequeathed  the  residue 
A.  B.  c.  wid  ^^  ^^^  personal  estate  to  trustees,  whom  he  appointed 
^»  ^^^lA*^?  bis  executors,  upon  trust,  with  all  convenient  speed  after 
the  codicil,  and  his  decease,  to  sell  and  convert  the  same  into  money, 
appeared  to  be  ^^^f  ^^^^  payment  of  his  just  debts,  &c.,  to  invest  certain 
ofWs  brother  ^^^^  ^^  their  names  in  government  or  real  securities,  and 
Henry.    He      pay  and  divide  the  residue  of  the  proceeds  of  his  said  per- 

added:  "Item.  ^  ^  ,  ^  ,   ,  .     ,  ^ 

I  direct  my       sonal  estate  among  his  next  of  kin  hviug  at  his  decease. 
payout"fmy        '^^  testator,  by  a  codicil,  dated  the  14th  November, 
^e^um  ^^^    1827,  gave  a  certain  copyhold  estate  to  John  Early  and 
;^500  apiece  to  Alicc  his  wife,  whom  the  testator  described  as  the  eldest 
may  be  bom      daughter  of  his  brother  Henry,  for  their  lives  and  the  life 

to  either  of  the 
children  of 
either  of  my 
brothers  law- 
folly  b^otten, 

them  on  his  or   tcstator  gavc  to  his  cxccutors  named  and  appointed  by  his 

her  attaining 
the  age  of 

twenty-one.''  At  the  date  of  the  codicil  and  at  the  testator's  death  there  were,  to  his  know- 
ledge, living,  sereral  grandchildren  of  his  brothers,  besides  A.,  B.,  C,  and  D.,  and  various 
children  of  the  brothers  of  the  testator,  and  the  testator  was  survived  by  one,  at  least,  of  his 
brothers: — Held,  that  A.,  B.,  C,  and  D.  were  not  entitled  to  double  legacies. 


of  the    survivor;   with  remainder  to  William  Townsend 
Early,  their  eldest  son,  his  heirs  and  assigns. 

By  a  subsequent  codicil,  dated  the  10th  March,  1832,  the 
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first  codicil  (a)  £2000,  to  be  by  them  invested  in  the  funds;  1846. 
the  proceeds  to  be  annually  applied  for  the  support  of  six 
aged  women  at  Witney.  He  then  proceeded  thus:  "Item. 
I  give  and  bequeath  to  Hannah  Maria^  the  daughter  of  my 
brother  Henry,  the  sum  of  i6600,  to  be  paid  to  her  by  my 
said  executors  on  her  attaining  the  age  of  twenty-one  years. 
[Then  followed  other  pecuniary  legacies,  in  similar  terms, 
to  other  children  of  Henry  Townsend.]  Item.  I  give  and 
bequeath  to  Edward,  the  son  of  John  and  Alice  Early,  the 
sum  of  £500  for  his  own  use  and  benefit ;  also  I  give  and 
bequeath  to  Alice,  the  daughter  of  the  said  John  and  Alice 
Early,  the  sum  of  £500  for  her  own  use  and  benefit ;  also 
I  give  and  bequeath  to  Mary,  the  daughter  of  the  said  John 
and  Alice  Early,  the  sum  of  £500  for  her  own  use  and 
benefit ;  also  I  give  and  bequeath  to  Sarah,  the  daughter 
of  the  said  John  and  Alice  Early,  the  sum  of  £500  for  her 
own  use  and  benefit;  also  I  give  and  bequeath,  to  Ann, 
the  daughter  of  Robert  and  Martha  Storrs,  the  sum  of 
£500  for  her  own  use  and  benefit.  Item.  I  direct  my 
executors  to  pay,  by  and  out  of  my  personal  estate  ex- 
clusively, the  sum  of  £500  apiece  to  each  child  that  may 
be  born  to  either  of  the  children  of  either  of  my  brothers 
lawfully  begotten,  to  be  paid  to  each  of  them  on  his  or  her 
attaining  the  age  of  twenty-one  years,  without  benefit  of 
survivorship.^' 

The  testator  died  in  March,  1832. 

The  bill  was  filed  by  Alice,  Edward,  Sarah,  and  Mary, 
children  of  Edward  and'Alice  Early,  the  three  latter  plain- 
tiS^s  being  infants,  against  the  executors  in  trust  under  the 
will,  praying  to  have  paid  and  secured  to  them,  respectively, 
the  several  legacies  of  £500  given  to  them  by  name  under 
the  second  codicil,  and  also  additional  sums  of  £500 
apiece,  given  to  them,  as  they  contended,  under  the  last 


(a)  None  were  named  or  appointed  by  bis  first  codiciL     Probate  was 
granted  to  those  named  in  the  will. 
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clause  of  that  codicil^  as  children  of  a  child  of  the  testator's 
brother  Henry. 

It  was  admitted;  at  the  hearing  of  the  cause^  that^  at 
the  date  of  the  second  codicil,  there  was,  at  least,  one 
grandchild  of  a  brother  of  the  testator  for  whom  no  provi- 
sion was  made  by  the  will  or  codicils,  unless  under  the 
last  clause  of  the  second  codicil,  and  that  the  testator  was 
aware  of  that  fact. 


Mr.  Parry  and  Mr.  Bevir,  for  the  plaintiffs. — The  lega- 
cies given  to  the  plaintiffs  by  name  differ  from  those  given 
under  the  last  clause  of  the  will  in  a  material  point,  name- 
ly, the  time  of  payment;  the  former  being  payable  im- 
mediately on  the  testator's  death,  the  latter  not  till  the 
legatees  attain  twenty-one.  It  is,  therefore,  a  reasonable 
construction  of  the  will^  to  hold  that  these  legacies  are 
cumulative :  Wray  v.  Field  (a),  Hooley  v.  Hatton  (i),  Curry 
V.  Pile{c).  If  it  be  said  that  "may"  is  a  word  of  futurity, 
and  that  the  sentence,  '^  each  child  that  may  be  bom  to 
every  of  the  children  of  every  of  my  brothers,"  cannot  com- 
prehend  brothers'  grandchildren  living  at  the  date  of  the 
instrument,  there  are  several  authorities  adverse  to  that 
construction  :  Cook  v.  Cook  (rf),  Hewet  v.  Ireland  {e),  Doe  d. 
James  v.  Hallett  (/). 


(a)  2  Ru88.  257. 

(6)  1  Bro.  C.  C.  390. 

(c)   2  Bro.  C.  C.  225. 

(rf)  2  Vera.  545. 

\e)  1  P.  W.  426.  The  follow- 
ing note  of  this  case  (extracted 
from  the  minute-book  of  the  Court 
of  Chancery)  was  furaished  by  the 
Registrar  to  the  Vice-Chancellor, 
by  whom  it  was  kindly  handed  to 
the  Reporter. 


Monday,  \9lh  May,  1718. 

Lord  Chancellor. 

Hewett^  Wood  p,  Quer,  — The 
V,  Y  bill  is  that  the  de- 
Ireland.  )  fendants  may  inter- 
plead to  the  sum  of  £600,  and  on 
payment  may  have  a  re-convey- 
ance. 

Mitchell   opens  the   answer  of 
the  defendant  Ireland. 


{f)  1  M.&S.  124. 
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Mr.  Teed  and  Mr.  Shebbeare,  for  the  defendants. — The 
intention  of  the  testator  was^  after  providing  for  the  per- 


1846. 


3fea</ opens  the  answer  of  Home 
and  Heather. 

Cox  op€ns  the  answer  of  the  de- 
fendant Lyon. 


Mr.  John  Hooper ,  p.- 


The  deed  dated  5th  Nov.,  1690, 
read. 

Mr.  Luiwichj  for  defendant  Ire- 
land, widow,  insisted  that  by  the 
proviso,  though  the  interest  was 
given  to  Christabella  during  her 
life,  yet  the  principal  was  to  such 
child  or  children  as  should  be  born ; 
and  though  our  wife  was  bom  be- 
fore the  deed,  yet  she  having  no 
other  provision,  and  there  having 
been  no  after-born  daughter,  do 
conceive  we  ought  to  be  looked  on 
as  daughter  under  the  provision. 

Mr.  Cowper,  p.  Home  and 
Heather. — ^This  settlement  was 
voluntary,  and  here  is  a  descrip- 
tion of  who  should  have  it  after  the 
decease  of  the  mother. 

Cur, — As  to  the  objection  of 
settlement  being  voluntary,  all  par- 
ties claimed  by  this  deed ;  and  if 
this  had  not  been,  the  money  would 
have  come  to  the  husband.  And 
as  to  the  question  upon  the  proviso, 
whether  it  refers  to  such  children 
as  were  begotten  after  the  deed  or 
such  children  who  should  be  living 
at  the  father's  death,  who  should 
be  horn  of  their  bodies  ;  and  am  of 
opinion  it  don't  refer  to  the  act  of 
begetting,  but  was  a  description  of 


the  daughters  begotten  on  their 
body,  who  should  be  living  at  the 
death  of  the  father ;  and  that 
therefore  the  £600  would  belong  to 
Ann,  the  daughter  of  Christabella, 
and  that,  consequently,  the  defend- 
ant Ireland,  her  husband,  is  well 
entitled  thereto ;  and  that  the  £100 
paid  by  the  plaintiff  to  Christabella 
was  a  wrong  payment.  Therefore 
decree  the  plaintiff  be  admitted  to 
a  redemption  on  payment  of  the 
£600,  and  all  interest  due  from 
the  death  of  Christabella,  to  the 
defendant  Ireland,  together  with 
his  costs,  to  be  computed  and  taxed 
by  the  Master;  but  as  between  the 
plaintiff  and  the  other  defendants 
do  give  no  costs.  And  the  mortgage- 
deed  being  now  delivered  to  the 
Registrar,  let  the  same  be  brought 
before  the  Master,  to  be  delivered 
to  the  plaintiff  upon  payment  of  the 
said  £600,  interest,  and  costs  to 
Ireland  within  six  months;  but  in 
default  of  payment,  the  bill  to  be 
dismissed  with  costs,  and  then  the 
deed  to  be  delivered  to  Ireland. 


The  ordering  part  of  the  decree 
was  as  follows  : — **  Whereupon, 
and  upon  debate  of  the  matter, 
and  hearing  the  said  deed  of  the 
5th  of  November,  1690,  read,  and 
what  was  insisted  on  by  counsel  for 
all  parties,  his  Lordship  declared, 
as  to  the  question  arising  upon  the 
said  deed  of  the  5th  of  November, 
1 690,  whether  the  daughter  of  the 
said  William  Stringer,  and  Christa- 
bella his  wife,  who  was  then  bom, 
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sons  named^  to  give  £500  to  each  child  that  might  be  bom 
after  the  date  of  the  will,  in  his  lifetime.  If  he  meant  to 
give  the  plaintiffs  £1000  each,  why  should  he  resort  to  so 
clumsy  a  mode  of  bequest  as  that  which  has  been  sug- 
gested ?  The  words  "  may  be  born  "  may,  under  special 
circumstances,  be  held  to  refer  to  persons  that  are  already 
bom;  but  the  word  "may''  is  generally  a  word  of  futurity. 
In  Siorrs  v.  Benbow  (a).  Sir  John  Leach  held,  that  the  words 
"  may  be  born  "  provided  for  the  birth  of  children  between 
the  making  of  the  will  and  the  death. 


was  intended  to  be  provided  for 
thereby  or  not,  that  he  was  of 
opinion  that  the  daughter,  who  was 
then  bom  and  was  very  young, 
and  could  not  have  offended,  was 
intended  to  be  provided  for  by  the 
said  deed,  and,  upon  the  death  of 
the  said  William  Stringer  and 
Christabella  his  wife,  became  en- 
titled to  the  said  £600 ;  and  that 
the  defendant  Ireland,  having  mar- 
ried the  daughter  of  the  said  Wil- 
liam Stringer  and  Christabella,  is 
entitled  to  receive  the  said  sum  of 
£600,  with  interest  for  the  same 
from  the  time  of  the  death  of  the 
said  Christabella.  And  doth  there- 
fore think  fit,  and  so  order  and  de- 
cree, that  it  be  referred  to  Mr.Orle- 
bar,one  &c.,  to  compute  interest  for 
the  said  £600  from  the  time  of  the 
death  of  the  said  Christabella,  and 
to  tax  him  his  costs  of  this  suit ;  his 
Lordship  declaring  that  no  allow- 
ance ought  to  be  made  in  respect 
of  the  £100  paid  to  the  said  Chris- 
tabella, the  same  not  being  a  good 
payment ;  and  what  the  said  Mas- 
ter shall  find  and  certify  due  for 
the  said  £600,  with  interest  and 
costs  to  be  computed  and  taxed  as 


aforesaid,  the  plaintifis  are  to  pay 
the  same  to  the  defendant  Ireland, 
at  such  time  and  place  as  the  said 
Master  shall  appoint;  or,  in  default 
thereof,  the  plaintiffs'  bill,  as  against 
the  defendant  Ireland,  is  to  stand 
dismissed  out  of  this  court,  with 
costs  to  be  taxed  by  the  said  Mas- 
ter. But,  upon  the  plaintiffs'  pay- 
ing the  defendant  Ireland  what  the 
said  Master  shall  certify  due  to  him 
as  aforesaid,  at  such  time  and  place 
as  the  said  Master  shall  appoint, 
the  defendant  Ireland  is  to  procure 
the  heirs-at-law  of  Thomas  Fairfax, 
who  survived  William  Bethell,  the 
other  trustee,  to  execute  such  con- 
veyance to  the  plaintiffs,  in  case 
the  parties  differ  about  the  same,  as 
the  said  Master  shall  appoint.  And 
the  said  deed  of  the  .5th  of  Novem- 
ber, 1690,  being  now  produced  in 
court,  and  left  with  the  Register,  is 
there  to  remain,  subject  to  the  fur- 
ther order  of  this  Court.  And  what 
the  said  plaintiffs  shall  do  in  pur- 
suance of  this  decree,  they  are 
hereby  indemnified  against  the  said 
other  defendants."  R.  L.,  1717, 
A.  fol.  616. 

(a)  2  Myl.  &  K.  46. 
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Mr.  Parry ^  in  reply.  1846. 

In  the  course  of  the  argument^  the  Vice- Chancellor ,  re- 
ferring to  Bauffhion  v.  James  {a),  inquired  if  it  had  ever  been 
decided^  in  the  case  of  separate  legacies  given  to  indivi- 
duals belonging  to  a  class^  whether,  if  the  class  included 
persons  to  whom  the  gift  was  ineffectual,  the  whole  was 
void? 

The  VICE-CHANCELLOR. — The  plaintiffs  in  this  suit  are      Jan.SUt. 
grandchildren  of  a  brother  of  Mr.  William  Townsend,  the 
testator  in  the  cause,  the  object  of  which  is  to  obtain  cer- 
tain benefits  claimed  by  the  plaintiffs  under  a  codicil  to  his 
will. 

It  is  admitted  that  the  plaintiffs  are  four  of  the  persons 
named  as  legatees  in  the  following  passage  contained  in 
that  codicil : — "  Item.  I  give  and  bequeath  to  Edward,  the 
son  of  John  and  Alice  Early,  the  sum  of  £500  for  his  own 
use  and  benefit;  also  I  give  and  bequeath  to  Alice,  the 
daughter  of  the  said  John  and  Alice  Early,  the  sum  of  £500 
for  her  own  use  and  benefit ;  also  I  give  and  bequeath  to 
Mary,  the  daughter  of  the  said  John  and  Alice  Early,  the 
sum  of  £500  for  her  own  use  and  benefit;  also  I  give 
and  bequeath  to  Sarah,  the  daughter  of  the  said  John  and 
Alice  Early,  the  sum  of  £500  for  her  own  use  and  benefit; 
also  I  give  and  bequeath  to  Ann,  the  daughter  of  Kobert 
and  Martha  Storrs,  the  sum  of  £500  for  her  own  use  and 
benefit."  As  to  the  legacies  thus  plainly  given  to  the 
plaintiffs,  there  does  not  appear  to  have  been  any  dispute, 
unless  as  to  the  interest  upon  them,  and  that  question  has 
been  disposed  of. 

They  assert,  however,  that  a  clause  in  the  codicil,  im- 
mediately following  the  passage  that  I  have  read,  makes^ 
in  their  favour,  (absolutely  with  regard  to  one  of  them  who 

(a)  Ante,  Vol.  1,  p.  26. 


848  CASKS   IN    CHANCEBT. 

1840.  is  of  age^  and  absolutely  or  contingently  with  regard  to 
the  others)^  a  further  and  additional  bequest.  This  claim 
the  defendants  resist.  The  clause  runs  thus : — '^Item.  I 
direct  my  executors  to  pay^  by  and  out  of  my  personal  es* 
tate  exclusively^  the  sum  of  £500  apiece  to  each  child  that 
may  be  bom  to  either  of  the  children  of  either  of  my 
brothers  lawfully  begotten^  to  be  paid  to  each  of  them  on 
his  or  her  attaining  the  age  of  twenty-one  years,  without 
benefit  of  survivorship.''  And  the  contest  of  which  I  have 
now  to  dispose  is^  whether^  under  this  clause^  the  plaintiffs, 
or  either  of  them,  can  rightfully  claim  anything. 

It  was  admitted  at  the  bar,  that,  when  the  codicil  was 
made,  and  at  the  testator's  death,  there  were,  to  his  know- 
ledge, living,  several  grandchildren  of  brothers  of  the  tes- 
tator, besides  the  plaintiffs,  and,  living  also,  various  child- 
ren of  brothers  of  the  testator,  and  that  the  testator  was 
survived  by  one  at  least  of  his  brothers. 

The  questions  to  be  considered,  I  think,  are — 1.  Whe- 
ther the  clause  is  wholly  void.  2.  What  is  the  meaning  of 
the  clause  considered  by  itself,  and  construed  popularly  as 
well  as  correctly,  but  not  according  to  rules  merely  tech- 
nical? 8.  What  is  the  legal  construction  of  the  clause 
considered  by  itself,  as  a  provision  relating  to  the  disposition 
of  property  contained  in  a  will?  4.  Whether,  in  either 
view,  the  context  is  capable  of  affecting,  and  does  affect,  the 
construction.  5.  Whether,  in  either  view,  collateral  or  ex- 
ternal circumstances  are  capable  of  affecting,  and  do  affect  it. 

The  consideration  of  the  first  of  these  questions  I  will, 
for  a  while,  postpone.  The  second  seems  free  from  diffi- 
culty. The  plaintiffs'  counsel  appeared  to  be  of  opinion, 
as  I  am,  that  the  word  "  may  "  was  used  by  the  testator  in 
the  sense,  or  one  of  the  senses,  of  the  word  "  shall."  The 
verb  "may"  is  very  often,  with  correctness,  used  with 
reference  to  the  future.  If  a  man  speaks  of  the  children 
that  his  brothers'  children  may  have,  the  expression  is  one 
of  possible  reference  to  the  present  or  future.     But  if. 
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knowing  that  his  brothers  have  children  and  grandchildreui  1846. 
he  speaks  of  each  child  that  may  be  bom  to  either  of  the 
children  of  his  brothers^  he  speaks  against  the  rules  and 
forms  and  idiom  of  the  English  language,  if  he  means  or 
includes  in  his  meaning,  as  children  of  his  brothers'  child<* 
ren,  persons  already  born,  whose  existence  and  names  are 
known  to  him. 

I  have  not  forgotten  the  expression  "  lawfully  begotten*" 
The  testator,  I  am  aware,  has  not  said,  ^'  to  be  lawfully  be- 
gotten :"  but  the  expression,  occurring  where  it  does  and 
as  it  does,  whether  referring  to  his  brothers  or  to  their 
children,  or  to  the  children  of  those  children,  (which  may 
be  doubtful),  I  construe  and  understand  to  have  been  in* 
tended  only  (whether  necessarily  or  unnecessarily)  to  indi- 
cate legitimacy,  that  is,  to  have  been  used  to  designate,  not 
the  time  of  the  commencement  of  the  existence  of  any  per- 
son, but  social  or  civil  state  merely;  nor,  I  apprehend,  is  the 
phrase,  if  understood  in  that  sense,  otherwise  than  in  con- 
formity with  popular  and  ordinary  habits  and  modes  of 
speech,  to  whomsoever  referring.  The  second  question^ 
therefore,  as  far  as  it  goes,  must,  I  apprehend,  be  answered 
in  the  defendants'  favour. 

The  third  question  is  one  to  which  the  answer  is  less 
obvious  and  less  easy.  It  has  very  long  been  settled  in 
point  of  technical  interpretation  of  legal  construction, 
that  a  gift  to  A.  and  the  heirs  of  his  body  lawfully  be- 
gotten, or  a  gift  to  A.  and  the  heirs  of  his  body  lawfully 
to  be  begotten,  means  neither  more  nor  less  than  a  gift 
to  A.  and  the  heirs  of  his  body,  at  least  if  there  be  neither 
explanatory  context  nor  explanatory  circumstances  ad- 
missible and  given  in  evidence.  There,  however,  the 
word  ''heirs"  means  not  children,  but  is  a  word  of  Umi- 
tation,  which,  not  giving  during  the  life  of  A.  any  pre- 
sent or  other  estate  or  interest  to  any  other  person  than 
A.,  is,  of  necessity,  sufficiently  comprehensive  to  include 
issue  of  A.  that  may  be  bom  1000  years  after  his  death. 
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1846.  all  and  every  the  other  sons  and  son  of  the  body  of  the 
said  William  Head  lawfully  to  be  begotten^  one  after 
the  other^  according  to  priority  of  birth^  and  the  heirs 
male  of  the  body  of  such  first  and  other  sons  respectively 
issuing;  and^  for  default  of  such  issue^  to  the  use  of  the  first, 
second^  and  of  all  and  every  son  and  sons  of  the  said 
Sir  Thomas  Head  lawfully  to  be  begotten^  according  to 
priority  of  birth,  and  the  heirs  male  of  the  body  of  such 
first  and  other  sons  respectively  issuing/^ 

The  question  was,  whether  Walter  James  Head  was  en- 
titled as  a  devisee  in  tail  (by  purchase)  under  these  words, 
Walter  James  Head  having  been  a  son  of  Sir  Thomas 
Head,  but  born  before  the  date  of  the  will  and  known  to 
the  testator  when  the  will  was  made.  It  was  contended 
that  the  words  '^  to  be  begotten/'  and  in  another  part  of 
the  will  the  words  '^  hereafter  to  be  begotten,^  precluded 
Walter  James  Head  from  claiming — shewed  that  he  was 
not  intended  by  the  will  to  take.  The  distinguished  Judges 
who  decided  that  case  held  him  not  precluded,  but  that 
he  was  intended  by  the  will  to  take — a  strong  decision, 
perhaps,  but  certainly  one  entitled  to  very  great  con^ 
sideration  and  attention.  Their  Lordships  appear  to  have 
thought,  that  the  words  "  to  be  begotten,"  generally,  if 
not  universally,  must  be  construed  as  intended  to  refer  to 
the  line  merely,  and  not  to  the  time  of  procreation,  unless 
the  context,  or  circumstances  duly  in  evidence,  establish  a 
different  intention  as  properly  attributable  to  them ;  but 
that,  by  such  a  context,  by  such  circumstances,  a  different 
intention  might  effectually  be  shewn  and  established.  The 
words  "  hereafter  to  be  bom,"  notwithstanding  their  posi- 
tion in  the  will,  and  the  purpose  for  which  they  were  used, 
seem  to  have  been  difficult  to  deal  with,  but  were  deemed 
insufficient  to  affect  that  construction  of  the  words  "  to  be 
begotten,"  which  without  them  was  held  to  be  right* 
There  are  very  striking  and  material  differences  between 
the  dispositions  upon  which  I  have  to  decide  in  the  present 
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instance  on  the  one  hand^  and  each  of  the  instruments  1846 
construed  in  Hewet  v.  Ireland,  Wilkinson  v.  Adam,  and  Doe 
v.  Hallett  on  the  other ;  nor  am  I  without  much  doubt^ 
whether,  assuming  the  absence  of  an  explanatory  context, 
and  the  absence  of  explanatory  circumstances,  it  is  ren- 
dered necessary,  by  principle  or  precedent,  to  answer  the 
third  question  differently  from  the  second.  Assuming, 
however,  that  the  third  question  ought  to  be  answered  dif- 
ferently from  the  second,  and  therefore  favourably  to  the 
plaintiffs,  both  reason  and  authority,  I  apprehend,  support 
the  proposition,  that  the  defendants  are  entitled  to  ask  the 
Court  to  read  and  consider  the  whole  of  the  instrument  in 
which  the  clause  stands,  and,  in  reading  and  considering  it, 
to  bear  in  mind  the  state  of  the  testator's  family,  as,  at  the 
time  when  he  made  the  codicil,  he  knew  it  to  be ;  and,  if 
the  result  of  so  reading  and  considering  the  whole  docu- 
ment with  that  recollection  is  to  convince  the  Court,  from 
its  contents,  that  the  testator  intended  to  use  the  words  in 
their  ordinary  and  popular  sense,  and  not  in  their  legal 
and  technical  sense,  as  distinguished  from  their  ordinary 
and  popular  sense,  to  give  effect  to  that  conviction  by  de- 
ciding accordingly.  I  have  read  and  considered  the  whole 
codicil  with  the  recollection  that  has  been  mentioned,  and 
the  result  is,  that  I  am  of  opinion,  from  the  contents  of 
the  document,  that  the  testator  did  not  intend  by  the 
clause  in  question  to  benefit  the  plaintiffs,  or  either  of  them, 
contingently  or  absolutely, — an  interpretation  agreeing,  as 
I  have  said,  with  the  ordinary  and  popular  sense  of  the 
language  used  by  him.  I  have  said  nothing  of  the  codicil 
relating  to  the  real  estate,  or  of  the  will ;  I  am  of  opinion, 
that  it  is  not  material  to  either  party  whether  these  two 
documents,  or  either  of  them,  be  or  be  not  for  the  present 
purpose  taken  into  consideration. 

Beyond  what  I  have  stated  I  am  not  aware  that  there 
are  any  collateral  or  external  circumstances,  capable  of 
being  used  as  evidence,  that  can  be  material. 

VOL.   II.  A  A  c.  CO. 
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After  what  has  been  said,  it  cannot^  probably,  be  of  im- 
portance to  revert  to  the  first  question;  but  with  regard  to 
it  I  may  say,  that,  supposing  the  word  "  may  "  to  be  read 
"  shall/'  and  to  be  read  so  in  an  unrestricted  sense,  it  would 
be,  according  to  the  purport  of  the  clause,  possible  for  persons 
whose  existence,  and  the  existence  of  whose  parents,  com- 
menced after  the  testator's  death,  to  claim  legacies  under 
it,  if  such  a  claim  would  not  be  opposed  to  any  rule  of 
law.  The  clause,  supposing  that  to  be  its  true  interpreta- 
tion, may  possibly  be  argued  to  be  wholly  void.  Sir  John 
Leach  has  decided,  in  Storrs  v.  Benbow,  that  a  person  not 
in  existence  at  the  testator's  death  cannot  claim  as  a  lega- 
tee under  it.  But,  if  he  dismissed  the  bill,  that  dismissal 
was  consistent  with  the  notion  that  there  never  could  be  a 
claim  under  the  clause  by  any  person.  Upon  this,  how- 
ever, it  is  unnecessary  for  me  to  say  more.  I  leave  that 
point  undecided.  As  far  as  I  am  concerned,  I  decide  only 
this, — ^that,  it  having  been,  as  all  men  must  agree,  com- 
petent to  the  testator,  if  such  was  his  pleasure,  to  leave 
nothing  to  the  plaintiffs,  whether  giving  or  not  giving 
anything  to  such  grandchildren  of  his  brothers  as  might 
be  born  after  the  date  of  his  codicil,  the  testator  has,  in 
my  opinion,  effectually  abstained  from  expressing  any  in- 
tention in  favour  of  the  plaintiffs,  or  either  of  them,  beyond 
the  gift  to  them  by  name  of  those  legacies,  their  right  to 
which  was,  and  is,  undisputed. 


March  II th. 

TestatoFp  by  his  Thb  tcstator,  by  his  will,  directed  that  his  trustees  should 
that'thele^  Stand  possesscd  of  and  interested  in  all  the  monies  to  arise 
gacics  t^erpin  |jy  ^jjg  ^^]q  q{  y^  residuary  estate  and  effects,  upon  the 
be  paid  free  of  several  trusts  following;  that  is  to  say,  "Upon  trust  that 
By  a  codicil  they  and  the  survivors,  &c.  shall,  after  payment  of  all  my 
reeled  mi^ht  be  J^®*  debts,  funeral,  and  testamentary  expenses,  and  the 

considered  and 

taken  as  nart  of  his  will,  he  gave  other  legacies : — Held,  that  the  legacies  given  by  the  codicil 

were  not  given  free  of  legacy  duty. 
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several  legacies  hereinbefore  by  me  bequeatlied^  together  with  1846. 
the  whole  of  the  legacy  duty,  and  duties  payable  in  respect 
of  the  several  legacies  and  annuities  by  me  herein  given,  (it 
being  my  will  that  such  several  legacies  and  annuities  shall 
be  paid  to  such  respective  legatees  and  annuitants  free 
of  all  deductions),  lay  out  and  invest  in  their  names,  in  or 
upon  government  or  real  securities,  the  sums''  &c.  The 
testator  mentioned  certain  sums,  and  directed  his  execu- 
tors to  pay  and  divide  the  residue  of  the  proceeds  of  his 
personal  estate,  in  manner  before  stated. 

By  a  codicil,  which  he  desired  might  be  considered  and 
taken  as  part  of  his  will,  he  bequeathed  several  additional 
legacies,  but  gave  no  directions  as  to  legacy  duty. 

Mr.  Bevir,  for  the  legatees  under  the  codicil,  contended 
that  they  were  entitled  to  be  paid  their  legacies  free  of 
legacy  duty.  He  relied  on  Sherer  v.  Bishop  (a),  and  the 
judgment  of  Lord  Commissioner  Eyre  in  that  case.  He 
admitted,  however,  that  Bonner  v.  Bonner  {b)  and  Hall 
V.  Seveme  (c)  were  against  him. 

The  Vice-Chancellor. — I  cannot  in  this  case  hold  that 
the  word  "  herein  "  was  meant  to  refer  to  more  than  the 
particular  instrument  in  which  it  is  contained. 

(a)  4  Bro.  C.  C.  5.5.  (h)  13  Ves.  379.  (c)  9  Sim.  515. 
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1846. 
Jan.  21tt,  FarqUHARSON  V.  CavE. 

A  person ,  hav*    JL  HE  bill  was  filed  by  two  of  the  executors  of  James 

ing  tome  Datcfa   ^i  i  •      ^      i    •  *  ▼  ^        -«  « 

bonds  and  the  FarquharsoD  against  their  co-executor^  John  Cave,  and 
^j^Jj^~Jj[^  Mary  Jane  his  wife,  the  four  sisters  of  John  Cave,  and 
which  he  keeps  Thomas  Cave,  and  it  prayed,  that  ten  Dutch  bonds,  (in 

in  a  box,  de-  ^  r     /      >  ^   v 

Uferathekey  value  1000  guilders  each),  in  the  possession  of  the  de- 
J.,  in  whose  fendants,  might  be  placed  at  the  disposal  of  the  testator's 
and'with  whom  ^^^^utors,  to  be  administered  as  part  of  his  personal  estate, 
he  is  on  tenns        It  appeared  from  the  evidence  of  John  Cave,  that  the 

of  intimacy* 

and  tells  a  third  testator,  for  some  years  before  his  death,  lived  with  the 
^omtents  of  ^^^^7  of  Mr.  Cavc,  the  father  of  the  deponent ;  that,  in 
the  box  bdong    December,  1841,  the  testator  had  a  box  made,  upon  which 

to  J.    He,  how.  '  '  '     '^ 

em,keepspos.  was  painted  "  Mr.  John  Cave  "  (a),  and  in  which  he  placed, 

box,  directing  iQ  the  deponent's  presence,  the  title-deeds  of  some  freehold 

for^m?om  *^^  leasehold  property,  house,  and  the  ten  Dutch  bonds  in 

time  to  time  as  question ;  that  the  testator  locked  the  box,  and  gave  the  de- 

oocasions  re* 

qiibe.    He  ponent  the  key,  which  the  deponent  always  kept,  except 

thediTidends  when  the  testator  had  occasion  to  have  the  box  opened; 

bo^d*"  ^A  t  ^^^^  ^^^  ^^^  ^**  repeatedly  opened  by  the  deponent  in 

weeks  before  the  testator's  presence  for  the  purpose  of  inspecting  the 

hjf  death,  being 

in  his  eightieth  deeds  or  taking  the  coupons  of  the  bonds ;  that  the  box 
whetOtb *he""  ^^  opened  for  the  last  time  in  this  manner  at  the  latter 
^^'^^^  *""?,.       end  of  September,  1843,  and  that  the  coupons  were  then 

nurse  to  deliver  xr  ^  ^  r  ^ 

the  box  to  J.,  sent  by  the  testator's  direction  to  Coutts  &  Co.,  with  an 

cordingly  does;  Order  to  them  to  receive  the  dividends  due  on  the  1st 

tii^box\m^his  October    following;    that,    except    during   the   testator's 

deaUi.    Upon  absence  for  a  month  at  Southampton,  when  the  deponent 

the  box  being  -  .       ,       ,  ^       '  ,     .       , 

sabseqaendy  had  possession  of  it,  the  box  was  constantly  in  the  testa- 
opened,  the 

enTclope  in  which  the  bonds  are  contained  is  found  to  be  addressed,  in  the  handwriting  of  the 
deceased,  to  the  wife  and  sisters  of  J.,  with  a  direction  that  it  is  to  be  delivered  **  unopened ;  " 
and  attached  to  the  envelope  is  a  letter  addressed  by  the  deceased  to  the  same  persons,  stating 
the  shares  in  which  each  is  to  have  the  benefit  of  the  bonds,  stating  also,  by  way  of  postscript, 
to  J.,  that  the  writer  takes  this  course  tolely  to  evade  the  legacy  duty,  and  that  he  reeommendt 
perfect  silence  on  the  tubject.  The  transaction  amounts  neither  to  a  gift  inter  vivos,  nor  to  a 
donatio  mortis  causd  in  favour  of  the  wife  and  sisters  of  J. 

(a)  The  witness  was  described  in  the  depositions  as  a  painter. 
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tor's  keeping,  until  the  Ist  of  October,  1843,  when  it  was         1846. 
brought  to  the  deponent  in  the  dining-room  by  the  testa-  f^r^^uhamon 
tor's  nurse,   Mary  Ann  Taylor;   that  from   that  time  it  ^' 

remained  in  the  possession  of  the  deponent  until  the  tes* 
tator's  decease;  that,  when  Mary  Ann  Taylor  brought 
him  the  box,  she  said  she  had  been  directed  by  the  tes- 
tator to  give  it  him,  with  a  message  to  the  effect  that  the 
box  and  all  that  was  in  it  was  the  deponent's,  and  that 
the  testator  did  not  think  it  worth  while  to  keep  it  any 
longer ;  that  this  was  done  in  the  presence  of  one  of  the 
deponent's  sisters,  Mary  Frances  Cave,  and  that  the  testa- 
tor was  then  in  the  house ;  that  the  testator,  a  few  days 
after,  told  the  deponent  that  he  had  sent  the  box  by  his 
housekeeper,  and  that  the  deponent  knew  what  to  do  with 
the  contents. 

Mary  Frances  Cave  stated,  that  she  was  present  in  the 
dining-room  when  the  box  was  delivered  to  her  brother 
by  Mary  Ann  Taylor. 

Mary  Ann  Taylor  stated,  that  the  box  was  placed  in  a 
cupboard  in  the  testator's  sitting-room ;  that,  a  few  weeks 
before  the  testator's  death,  he  desired  the  deponent  to  take 
the  box  down  to  Mr.  John  Cave,  and  to  deliver  it  into  his 
hands;  that  the  deponent  accordingly  took  down  the 
box,  and  delivered  it  to  Mr.  John  Cave  in  the  dining- 
room,  Mary  Frances  Cave  being  present;  that,  on  her 
return,  the  testator  asked  her  to  whom  she  had  delivered 
the  box ;  that  she  replied,  to  Mr.  John  Cave ;  whereupon 
the  testator  said  "  That's  right:"  that  the  testator  had 
frequently  opened  the  box  in  the  deponent's  presence,  and 
had  told  her  that  the  contents  of  the  box  belonged  to 
Mr.  John  Cave. 

The  testator  kept  a  pass-book  with  his  bankers,  Messrs. 
Coutts  &  Co.,  in  which  were  entered  from  time  to  time  to  his 
credit  the  dividends  received  by  the  bankers  on  the  bonds 
in  question,  and  also  on  other  Dutch  bonds  to  a  large 
amount.     The  order  to  the  bankers  (referred  to  in  the  evi- 


858  CASKS    IN    CHANCERY. 

1846.        dence  of  John  Cave)  to  receive  the  dividends  on  the  ten 

Fabottharson  ^^^^*  ^^^  contained  in  a  letter  signed  by  the  testator^ 
V'  which  was  in  these  terms : — 

Cavb. 

"  Winchester,  29th  September,  1848. 

"  Grentlemen, — I  beg  leave  to  inclose  ten  coupons  of 
Dutch  £5  per  Cent,  bonds  in  my  custody,  and  I  beg  the 
favour  of  you  to  receive  the  interest  of  the  same  at  matu- 
rity, and  credit  my  account  accordingly. 

"  I  remain  gentlemen, 

"  Your  obedient  humble  servant, 

"  James  Farquharson. 
"  Messrs.  Coutts  &  Co/' 

The  testator  was  in  the  80th  year  of  age  at  the  time  of 
the  delivery  of  the  box.  He  was  then  in  a  weak  state  of 
health,  and  never  rallied.  He  died  on  the  13th  Novem- 
ber, 1843. 

At  the  time  of  making  his  will,  dated  the  16th  Novem- 
ber, 1843,  and  of  his  death,  the  testator  was  possessed  of 
Dutch  bonds  to  the  value  of  upwards  of  70,000  guilders. 
By  his  will,  he  bequeathed  56,000  guilders  in  various 
legacies,  and  gave  the  residue  of  his  estate  to  his  executors 
upon  certain  trusts. 

Upon  the  box  being  opened  by  John  Cave  after  the  tes- 
tator's death,  the  before-mentioned  title-deeds  and  bonds 
were  found  there.  The  freehold  and  leasehold  property 
comprised  in  the  deeds  had  been  devised  by  the  testator  for 
the  benefit  of  the  defendants,  except  Thomas  Cave.  The 
bonds  were  inclosed  in  an  envelope,  and  accompanied  by  a 
letter  or  memorandum,  the  envelope  and  letter  being  tied 
together  with  a  string. 

Upon  the  envelope  were  the  following  words  in  the  tes- 
tator's handwriting : — 
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[Priwife.]  Ig4g 

To  Mr.  John  Cave,  /m».,  ^     v      *" 

and  FARauHARSON 

Mhi  Mary  Frances  Cave,  and  Three  younger  Sisters,  ^  ^' 

18,  Southgate  Street,  Winchester. 

Mem, — ^This  parcel  to  be  delivered  as  above,  (unopened  and  with 
care).  J.  F. 

Mem. — These  are  ten  Dutch  £5  per  Cent,  bonds  of  1000  giulders 
each. 

The  letter  or  memorandum  which  accompanied  the 
packet  containing  the  bonds  was  directed  thus : — 

To  Mr,  John  Cave,  Jun,, 
Miss  Mary  F.  Cave,  and  Three  younger  Sisters, 

18,  Southgate  Street^  Winchester, 

NoU, — With  ten  £Sper  Cent.  Dutch  bonds  of  1000  guilders. 

J.  F. 

The  following  were  the  contents  in  writing  of  the  letter 
or  memorandum : — 

Mem, — Of  and  concerning  ten  5  per  Cent.  Dutch  bonds  of  1000 
guilders  each,  deposited  herewith,  and  which  are  bond  fide  the  property 
of  as  underwritten,  viz.: — 

grs. 
Mrs.  John  Cave,  Jun.,  in  lieu  of  £200  (a)  Ex.  at  12  guilders  per 

£\      ,  .......    2400 

The  four  Miss  Caves,  do.  250,  do.  do.  do.  •  .  .    3000 

Mr.  Thomas  Cave,  do.  100,  do.  do.  do.  .  .  .  .     1200 


6600 
Also, 

To  the  four  Miss  Caves,  (sisters),  being  in  lieu  of  a  plot  of  free- 
hold ground  once  promised  to  them,  but  now  bequeathed  to 
Mrs.  John  Cave,  Jun.,  the  original  cost  of  which,  with  the  wall 
surrounding  the  same,  is  283/.  6«.  8</.,  Ex.  as  above    .  .    3400 


10,000 


Vide  over  leaf  for  a  more  specific  statement.  J.  F. 

(a)  There  were  written  here,  several  sums  were  giveu  and  be- 
in  red  ink,  across  the  paper,  the  queathed  to  the  said  parties  iu  a 
following  words  : — **  Note.  These      previous  will,  now  void. — J.  F." 
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1846.  On  the  other  side  of  the  leaf  was  a  statement  of  the 

_       "  same  matter,  in  which  each  share  of  the  guilders  was  called 

9-  a  "  share  per  bequest/'  thus :  "  Mrs.  John  Cave,  Jun., 

her  share  per  bequest,  grs.  2400/'  &c. 
Then  followed  these  words : — 

To  Mr,  John  Cave,  /un.,  One  of  the  Executors  to  my  last  WUL 

My  dear  Fellow, — I  have  adopted  the  foregoing  mode  of  proce- 
dure lolely  to  evade  the  legacy  duty,  {\Q per  cent,) ^  and  recommend 
perfect  silence  on  the  subject. 

Yours  to  the  end, 

James  FARQUBARsoif. 
15,  George  Street, 

lOth  September,  1839. 

Then  followed  some  directions  as  to  getting  the  bonds 
cashed,  (which  he  stated  would  be  done  by  any  banker  or 
broker  in  London,  the  bonds  being  negociable  in  London 
on  one  day's  notice). 

There  was  then  this  paragraph :  — 

Addenda, 
With  regard  to  the  foregoing  donations,  I  beg  it  to  be  distinctly  undeiv 
stood,  that  the  four  eUtert  have  not  a  vetted  interest  in  their  several  por- 
tions, as  specified  in  the  annexed  list,  during  my  lifetime;  and  that,  in 
the  event  of  either  or  any  of  them  departing  this  life  before  me,  the  por- 
tions of  them  so  dying  to  go  to  and  be  equally  divided  amongst  the  sur- 
vivors or  survivor:  but,  immediately  after  my  death,  each  of  the  four 
sisters,  or  the  survivors  or  survivor,  have  a  vested  interest  in  their  shares, 
and  may  dispose  of  the  same,  with  its  accumulation,  (if  any),  as  each  sur- 
vivor may  deem  proper.  J.  Farquh arson. 

P.  S. — The  addenda  applies  only  to  the  four  sisters.  J.  F. 

Under  the  foregoing  circumstances,  the  questions  were, 
whether  the  acts  of  James  Farquharson,  in  relation  to  the 
before-mentioned  bonds,  constituted  an  effectual  gift  inier 
vivos  to  the  persons  named  in  the  letter  of  the  10th  of 
September,  1839;  and,  if  not,  whether  they  amounted  to  a 
valid  donatio  mortis  causd  in  favour  of  the  same  persons. 

Mr.  Russell  and  Mr.  Collins,  for  the  plaintiff. — It  is  im- 
possible for  the  defendants  to  make  out  a  trust  in  their 
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favour,  except  by  means  of  the  letter  of  the  10th  Septem-         1846. 
ber,  1839.     But  long  after  that  letter,  in  fact  up  to  the  p^^^^^^7^„ 
Ist  October,  1843,  the  bonds  remained  in  Farquharson's  «. 

possession,  and  were  dealt  with  as  his  own ;  and  the  very 
box  in  which  they  were  contained  remained  in  his  bed- 
room. It  is  true  that  on  that  day  the  box  was  delivered  to 
John  Cave ;  but  Cave  was  one  of  the  executors,  and  it  was 
natural  that  the  box  should  be  placed  in  his  custody.  He 
does  not  suggest  that  he  had  any  beneficial  interest  in  the 
bonds,  and  they  are  delivered  to  him  with  deeds  relating 
to  other  property,  which  undoubtedly  belonged  to  the  tes- 
tator. The  result  is,  that  the  bonds  must  remain  part  of 
the  testator's  assets.  The  testator,  indeed,  appears  to  have 
wished  to  avoid  payment  of  the  legacy  duty ;  but  he  could 
not  do  so  as  a  testator,  and  has  failed  to  do  so  as  a  donor. 
This  transaction  cannot  be  maintained  as  donatio  moriia 
causd,  as  it  does  not  appear  that  the  deceased  had  any  ap- 
prehension of  approaching  death  at  the  time  that  the  box  was 
delivered.  [The  Vice-chancellor. — Is  there  any  express  de- 
cision, that,  by  the  law  of  England,  the  sense  or  opinion  of 
approaching  death  is  necessary  to  constitute  a  valid  donatio 
mortis  causd?  There  must  be  delivery  of  the  thing  that  is 
the  subject  of  gift,  and  in  such  circumstances,  that,  in 
the  language  of  the  Digest,  the  giver  first  of  all  prefers  his 
own  possession  of  it,  but  next  that  of  the  donee  (a).]  There 
must  be  an  absolute  and  unconditional  delivery  of  pos- 
session to  the  donee  or  some  person  in  trust  for  him,  and 
the  possession  must  continue  until  the  death:  Bunn  v. 
Markham  (6),  Walter  v.  Hodge  (c),  Hawkins  v.  Blemtt  (rf), 
GaskeU  v.  Gaskell  {e).  The  only  evidence  here  of  a  complete 
unconditional  gift  is  that  of  the  housekeeper,  and  her  testi- 
mony is  of  a  vague  description.   That  the  sense  of  approach- 

(a)  Dig.,  lib.  39,  tit.  6, 1.  35.  {d)  2  Esp.  663. 

{h)  2  Marsh.  532;  7  Taunt. 224.  (e)  2  Y. &  J.  502. 

(e)   2  Swanst.  92. 
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1846.        ing  death  is  a  necessary  ingredient  in  such  cases  is  ap- 
_        '  parent  from  the  observations  of  Lord  Eldan  in  Duffield  v. 


V. 

Cavb. 


Elwes  {a),  Lord  Cottenham  in  Edwards  v.  Joms  {b),  and 
Lord  Cowper  in  Hedges  v.  Hedges  {c). 


(a)  1  Bligb, N.  S., 630.  "No- 
thing can  be  more  clear,"  &:c. 

(b)  1  Myl.  &  Cr.  233.  "  Now,  in 
order,"  &c. 

(c)  Pre.  Cha.  269.  "  Where  a 
man,"  &c.  The  following  cases 
(extracted  by  the  reporter  from 
Melmoth's  MSS.)  may  possibly  be 
acceptable  to  the  reader : — 

Parthrick  V,  Freind. 

What  things  are  neeeatary  to  make 
a  gift  donatio  mortis  cautd. 

M.  R.  \  Henry  Parthrick,  de- 
Nov.  ISihf  >  fendant'sgrandfather 

1724.  )  and  plaintiff's  grand- 
father, about  a  month  before  he 
died,  and  when  he  lay  ill  of  the 
sickness  whereof  he  died,  having 
fifteen  East  India  bonds  of  £100 
each  in  a  tin  box,  upon  the  defend- 
ant's coming  to  see  him,  called  for 
the  tin  box,  and  delivered  it  to  the 
defendant,  saying,  ^*  Take  it,  and 
what  is  in  it,  and  God  bless  you  with 
it  !*'  and  afterwards  died  intestate. 

And  upon  a  bill  brought  by  plain- 
tiff for  his  distributive  share  of  his 
grandfather's  personal  estate,  the 
cause  came  to  be  heard,  and  the 
question  being  whether  this  gift  to 
the  plaintiff  was  donatio  mortis  eausd 
it  was  sent  to  the  Master  to  take 
an  account  of  the  personal  estate, 
and  the  Court  reserved  the  determi- 
nation of  the  matter  relating  to  the 


bonds  till  after  the  Master  should 
have  made  his  report 

And  now  it  came  upon  the  re- 
port, whereby  it  appears,  that  eight 
of  the  bonds  were  made  out  in  tlie 
intestate's  name,  and  not  indorsed 
by  him,  and  the  rest  were  made 
out  in  other  persons'  names,  and 
indorsed,  and  that  the  bonds  were 
the  whole  personal  estate,  except 
about  £150. 

And,  after  great  debate,  the  Jfa«- 
ter  of  the  Rolls  was  of  opinion,  that 
the  defendant  was  not  entitled  to 
these  bonds  as  donatio  mortis 
eausd. 

And  he  laid  it  down  as  a  funda- 
mental principle,  that,  in  every 
donatio  eausd  mortis^  two  things 
are  necessary  : — 1.  That  the  per- 
son who  gives  must  actually  de- 
liver the  thing  given  to  the  person 
to  whom  he  gives  it.  2.  That  the 
person  who  gives  must  express  or 
declare  himself  in  such  manner  as 
that  it  may  appear  that  he  does 
it  in  view  and  contemplation  of 
his  death,  which  he  expects  to 
follow  in  some  time  after.  No- 
thing of  the  latter  appears  in  the 
present  case,  and,  partly  for  that 
reason  and  partly  because  the  bonds 
were  choses  en  actiony  and  the  de- 
livery thereof  did  not  vest  a  legal 
property  in  the  money,  [as  to 
which  latter  pointy  however ^  teethe 
later  authoritieSy  conlrd"],  he  de- 
creed the  bonds  to  be  distributed 
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Mr.  Wigram  and  Mr.  Birkheck,  for  the  defendants. — ^This 
was  a  complete  gift  inter  vivos  of  the  bonds :    Groves  v. 


with  the  rest  of  the  intestate's  per- 
sonal estate. 


ClAVERINO    9.    YORKE. 

Donatio  mortis  causd  may  he  of  a 
debty  but  not  in  satisfaction  of 
another  debt. 


M.  R.  \  A  young  woman,  who 
25th  Oct.,  >had  lived  with  her 
1725.  )  mother  five  years, 
and  had  never  paid  anything  for 
her  board,  a  little  before  her  death 
gave  her  mother  a  bond  for  £500, 
and  a  note  for  £100,  which  were 
debts  owing  to  her  from  other  per- 
sons. 

The  Master  of  the  RoUsy  in  the 
first  instance,  decreed  that  this  gift 
should  be  a  satisfaction  of  the  debt 
owing  for  the  board  ;  but  he  after- 
wards expressed  his  opinion,  that, 
supposing  anything  to  be  due  for 
the  board,  (as  to  which  there  ap- 
peared some  doubt),  the  bond 
and  note  were  not  a  satisfaction  of 
the  debt ;  for  one  debt  could  not  be 
a  satisfaction  of  another  debt ;  and 
as  this  was  so  in  the  case  of  a  will, 
it  would  be  the  same  in  the  case  of 
a  donatio  mortis  causd,  which  was 
of  the  same  nature  as  a  legacy. 


AsHTON  V,  Dawson. 

Evidence  of  donatio  mortis  causd. 

L.  C.  ^  A.  B.,  being  ill  of  the 
sickness  whereof  he  died, 
about  four  days  before 


May  5,  >  si 
1725.   )   al 


his  death,  called  the  defendant 
to  him  and  said,  '^  Now,  my  dear 
Ann,  take  these,  (viz.  a  bank  note 
and  a  sword-blade  bond),  they  are 
yours  ;  but  if  I  live  you  must  give 
them  to  me  again." 

The  testator  had  made  a  will,  and 
the  plaintiff  executor,  who  had 
brought  his  bill  and  controverted 
this  gift  to  the  defendant. 

Upon  the  hearing  the  cause  be- 
fore Lord  (chancellor  MaoclesfieU 
he  had  directed  an  issue,  to  try 
whether  the  bank  note  and  sword- 
blade  bond  were  delivered  to  the 
defendant  for  her  own  use. 

And  now  the  cause  came  on  to 
be  reheard  before  the  Lords  Com- 
missioners, Jefyl  and  GfiBert,  who, 
being  very  clear  that  this  was  a 
donatio  mortis  causd,  and  it  being 
proved  that  the  plaintiff  had  as- 
sented to  the  gift,  dismissed  the 
bill,  with  costs ;  and  their  decree 
was  affirmed  by  Lord  Chancellor 
King,  on  the  6th  August,  1725. 


Note, — In  the  foregoing  case,  the 
Lords  Commissioners  said,  that  no 
issue  ought  to  have  been  directed, 
inasmuch  as  a  donatio  mortis 
cautd  is  of  a  testamentary  nature, 
and  not  triable  in  common-law 
courts ;  but  see  the  observations  of 
Lord  Hardwicie  in  Ward  v. 
Turnery  2  Vei.  sen.  437,  438; 
and  of  Lord  Eldon  in  Dufidd  v. 
Elwes,  1  Bligh,  N.  S.,  631,  fiom 
which  it  appears,  that,  where  there 


1846. 

FARaUHARSOV 

Cave. 
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Cavb. 


1846.         Graves  (a).    If  the  deceased  intended  the  gift,  and  did 
Farqub  ARSON  ^^^^S'^  ^  defeat  the  Stamp  Acts,  he  could  not  come  to 

this  Court  to  be  delivered  from  the  consequences  of  his 
act,  and  to  have  the  gift  returned  to  him.  He  makes  an 
absolute  delivery  of  the  box  containing  the  bonds.  There 
is  a  statement  in  his  book,  that  the  10,000  guilders,  se- 
cured hj  the  bonds,  were  made  over  absolutely,  and  formed 
no  part  of  his  capital.  His  receiving  one  dividend  after 
that  is  unimportant.  He  kept  these  bonds  separate  from 
the  others.  In  his  letter  to  the  bankers,  he  speaks  of 
them  as  being  '*in  my  custody."  It  is  clear,  therefore,  that 
he  considered  that  he  had  parted  with  the  property  in  them. 
The  mere  delivery  of  the  instruments  (which  were  nego- 
tiable) made  the  gift  complete.  Supposing,  however,  the 
gift  not  t6  be  good  inier  vivos,  it  may  be  sustained  as 
a  donatio  mortis  causd :  Lawson  v.  Lawson  (b),  Gardiner 
v.  Parker  (c).  He  was  in  an  ill  state  of  health  when  the 
box  was  delivered,  and,  considering  that  he  was  then  in 
his  80th  year,  it  may  be  presumed  that  he  thought  his  end 
approaching. 


is  any  doabt  whether  in  point  of 
fact  there  was  that  which  would  con- 
stitute a  good  donatio  mortis  cawd, 
if  in  point  of  law  the  subject  of  it 
can  be  made  the  subject  of  such  a 
gift,  it  is  usual  for  a  court  of  equity 
to  direct  an  issue  or  issues  to  try 
that  fact. 

(a)  3  Y.  &  J.  163. 

(b)  1  P.  W.  441. 

(c)  3  Madd.  184.  Provided  it 
be  accompanied  with  some  species 
of  delivery,  it  seems  clear,  that  "  a 
gift  mortis  causd  may  be  made  in 
writing  as  well  as  otherwise."  See 
2  Vez.  sen.  440,  (though,  whether 
these  words  represent  Lord  Hard- 
wicke*s  own  opinion  may  be  doubt- 
ful) .  But "  the  fact  of  the  transaction 


being  in  writing  is  a  strong  circum- 
stance against  the  presumption  of 
a  gift  being  intended  to  operate  as 
a  donatio  mortis  causd  f*  and 
*'  where  the  transaction  is  in  writ- 
ing, in  looking  for  the  intention, 
we  are  confined  to  the  language  in 
which  that  intention  is  expressed." 
Per  Lord  Cottenham,  2  MyL&Cr. 
235.  Upon  the  latter  grounds, 
therefore.  Lord  Cottenham  refused 
to  uphold  a  transaction  as  a  donatio 
mortis  causdy  where  a  bond  had 
been  delivered  by  the  obh'gee  to  the 
plaintiff,  with  an  indorsement  con- 
taining what  purported  to  be  an 
absolute  and  immediate  assignment 
of  the  obligee's  whole  interest. 
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The  case  of  Tate  v.  HUbert  (o),  and  the  several  extracts         1846. 
from  the  Digest  referred  to  in  Lord  LoughhorougVa  judg-  pabouhIrsow 
ment.  were  commented  npon  on  both  sides.  ^• 


In  the  course  of  the  argument^  the  Vtce-Chancellor  no- 
ticed that  the  defendants  Cave  and  bis  sister  were  in 
effect  examined  as  witnesses  for  each  other;  and  His 
Honor  asked^  whether^  if  A.  and  B.  had  common  interest, 
A.  could  be  examined  for  B.  ? 

Mr.  JVigram  submitted,  that,  under  Lord  Denman's 
Act  (b),  he  could. 

The  Vice-Chanuellor. — I  regret  very  much  the  con- 
clusion which  I  think  unavoidable  in  this  case. 

The  first  question  is,  how  the  case  would  have  stood 
without  the  writing  and  the  wrapper  found  in  the  box. 
Without  the  writing  and  the  wrapper  found  in  the  box,  it 
is  impossible  to  say  that  any  trust  or  title  inter  vivos  could 
have  been  considered  as  created.  The  custody  of  the  box 
would  be  the  mere  custody  of  an  agent  for  a  principal ;  nor 
would  the  case  be  varied  by  the  last  direction  which  the  tes- 
tator gave  to  place  the  box  in  Mr.  John  Cave's  care.  Whe- 
ther we  take  the  representation  of  that  transaction  from 
the  evidence  of  the  nurse,  or  from  the  evidence  of  Mr. 
John  Cave,  the  evidence  (even  supposing  that  the  deceased 
at  that  time  considered  himself  in  a  dangerous  state 
of  health)  is  obviously  insufficient  to  create  any  title 
against  him  or  against  his  estate.  The  defendant's  case, 
therefore,  appears  to  me  of  necessity  to  require  the 
introduction  of  the  paper  and  the  wrapper  found  in  the 
box ;  and,  if  so,  the  question  is,  whether,  in  such  circum- 

(a)  2  Ves.  jun.  111.  (6)  6  &  7  Vict.  c.  85. 
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1846.        stances^  an  efibctual  gift  inter  vivos  has  been  created  in  his 

Fakquharson  f^^^^^' 

V.  ^ow  it  is  agreed  on  all  hands^  that  the  testator  did  not 

mean  to  part  with  the  beneficial  title  to  the  income  during 
his  life ;  upon  that  there  is  no  question.  Did  he^  then, 
mean  to  make  himself  a  trustee  of  the  property  by  this  in- 
strumenty  or  by  this  instrument  and  his  acts  taken  to- 
gether, in  such  a  manner  as  to  render  him  liable  to  have 
a  trust  enforced  against  himself?  I  am  of  opinion,  that 
plainly  he  did  not,  whether  we  collect  his  intention  from  the 
instrument  alone,  or  from  the  instrument  and  the  accom- 
panying facts.  He  says,  ''Mrs.  John  Cave,  Junior,  in  lieu 
of  £200."  That,  and  another  part  of  the  document  to  which 
I  am  about  to  refer,  seem  to  relate  to  a  bequest  that  had 
been  made ;  for  a  little  below  he  says,  "  to  the  four  Miss 
Caves,  sisters,  being  in  lieu  of  a  plot  of  ground  once  pro- 
mised to  them,  but  now  bequeathed  to  Mr.  John  Cave, 
Junior,  the  original  cost  of  which  was  ^^  so  and  so. 

Now,  by  these  two  expressions,  or  the  latter  of  them,  a 
force  is  given  to  the  reference  to  the  legacy  duty  on  the 
other  side  of  the  paper  which  perhaps  might  not  otherwise 
belong  to  it;  for  a  man  may  well  make  a  settlement  or 
create  a  trust  inter  vivos  for  the  purpose  of  avoiding  legacy 
duty :  it  is  often  done,  and  may  reasonably  and  properly 
be  done.  He  says,  "  My  dear  Fellow, — I  have  adopted 
the  foregoing  mode  of  procedure  solely  to  avoid  the  legacy 
duty,  and  recommend  perfect  silence  on  the  subject;*^  which 
silence  would  not  have  been  necessary  for  the  purpose  of  a 
trust:  for,  if  a  trust  had  been  created,  the  legacy  duty, 
though  saved,  would  not  have  been  improperly  or  irregularly 
saved — on  the  contrary,  the  claim  to  the  legacy  duty  would 
have  been  properly  defeated.  The  last  expression  would  of 
itself  tend  to  shew  that  by  this  part  of  the  paper  was  indi- 
cated an  ineffectual  testamentary  intention;  but,  when 
coupled  with  the  other,  I  think  it  relieves  the  case  from 
all  doubt. 
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That,  however^  is  not  all.     This  paper  is  found  with  a         1846. 
wrapper,  on  which  is  the  testator's  writing,  expressing  these  p^aauHAMON 
words: — '^ToMrs.  John  Cave,  Junior,  Miss  Mary  Frances  •• 

Cave,  and  three  younger  sisters,  18,  Southgate-street, 
Winchester.  Memorandum:  This  parcel  to  be  delivered 
as  above,  unopened  and  with  care:'' — ^indicating  an  under- 
standing that  it  would  be  in  his  own  custody,  or  under  his 
own  control,  at  his  death,  and  would  be  to  be  delivered  after 
his  death  by  his  executors,  or  any  whom  he  might  happen 
to  appoint,  unopened:  following  the  same  idea  with  which 
he  had  used  the  word  ''  silence ''  in  the  paper  within,  and 
indorsed  ''  private "  also  in  the  corner  of  the  envelope. 
With  that  construction  of  the  documents,  all  the  acts  are 
consistent.  I  am  of  opinion,  therefore,  as  I  have  already 
said,  that,  whether  we  collect  the  testator's  intention  from 
the  paper  itself,  or  from  the  paper  combined  with  the 
accompanying  circumstances, — ^and  without  the  circum- 
stances nothing  can  be  made  of  it, — it  is  impossible  to 
arrive  at  the  conclusion  that  he  meant  to  create  a  trust. 

But  it  is  said  that  he  created  a  trust  by  delivery  of  the 
bonds,  which  might  pass  by  delivery,  to  Mr.  John  Cave. 
I  am  of  opinion  that  that  delivery  was  not  meant  as  a 
delivery  inconsistent  with  the  documents,  or  to  create 
any  different  interest  or  power  as  against  himself  from 
that  intended  to  be  expressed  by  the  documents.  It  was 
an  act  subsidiary  to  the  documents,  and  intended  to  corre- 
spond with  them.  I  am  of  opinion,  therefore,  that  neither 
the  testator  nor  Mr.  John  Cave  was  a  trustee,  and  that, 
inter  vivos,  no  title  was  created. 

I  had  some  doubt,  at  first,  whether  the  transaction  might 
not  be  considered  to  amount  to  a  donatio  mortis  causd ;  but, 
to  arrive  at  that  conclusion,  I  must  be  satisfied  that  there 
was  a  complete  delivery  in  such  circumstances  as  the  law 
requires  for  that  purpose.  A  mere  delivery  to  an  agent,  in 
the  character  of  agent  for  the  giver,  would  amount  to 
nothing :  it  must  be  a  delivery  to  the  legatee,  or  some  one 
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^  ^^^'  ^  for  the  legatee.  I  am  of  opinion^  that  the  evideuce  at 
FAmauHARsoN  present  fails  to  establish  any  such  case.  I  think  that 
Cave.  ^^®  custody  of  Mr.  John  Cave,  upon  the  last  occasion, 
cannot  be  considered  in  any  different  light  from  his 
custody  upon  other  occasions ;  nor  do  I  think  it  probable 
that  any  evidence  can  be  adduced  to  add  to  the  case  in 
this  respect. 


January  16M, 

"tli?'*'  Watts  v.  Hyde. 

Aperton,  being  1n  1884,  the  plaintiff,  who  by  profession  vas  an  author 
hit  drcnm.  &nd  compiler,  and  a  writer  of  poetry,  employed  the  defend- 
I!^^J!n!l?**"    Riit  as  his  attorney.     This  relation  subsisted  between  the 

into  ft  com-  » 

potition  wiUi      parties  till  some  time  in  the  year  1842.     During  that  period 

iiu  creditors  ■ 

one  of  whom  is  the  defendant  was  employed  in  various  actions  brought 

The  solHtor  ^7  ^^^  against  the  plaintiff;  he  also  acted  as  the  solicitor 

FfHThtT  d"bto  ^^  ^^®  plaintiff  and  Andrew  Spottiswoode  in  transactions 

and  the  other  relating  to  publications  in  which  they  were  jointly  en- 

cntes  the  deed  g&ged,  and  in  1837,  Spottiswoode  having  advanced  various 

byS^tera^'"'*  sums  to  the  plaintiff,  the  defendant  prepared  and  became 

of  which  the  a  trustee  under  a  deed  whereby  the  plaintiff's  interest  in  a 

debtor  is  to  pty  * 

jf  1500  to  hit      newspaper  called  '^  The  United  Service  Oazette  ^'  was  as- 

^MU.^Ind"  wgned  by  way  of  mortgage  to  Spottiswoode. 

to  hunre  his  life       j^  \^\  the  plaintiff  became  embarrassed  in  hiscircum- 

forthat  amount,  ^   ^ 

and,  on  failure  stances,  and  in  November  of  that  year  a  meeting  of  his 
ment*^and*m-  creditors  took  place,  at  which  the  defendant  was  present 
d^i^s^to^       and  acted  for  the  plaintiff  in  arranging  a  composition  with 

void.    There  " 

is  no  evidence  that  the  solicitor  ever  explained  to  his  client  the  nature  of  the  legal  and  equitable 
obligations  imposed  on  him  by  the  deed,  or  ever  instructed  him  that  the  covenants  in  it  were 
to  be  strictly  performed,  or  that  he  the  solicitor  was  bound  by  it ;  but  there  is  evidence  of  a 
private  understanding  between  the  solicitor  and  the  client,  that  the  solicitor,  notwithstanding 
the  deed,  shall  be  paid  in  full.  The  debtor  fails  to  insure  his  life  for  the  whole  j^l500. 
His  solicitor  cannot,  as  between  himself  and  his  client,  insist  upon  this  failure  as  ground  for 
avoiding  the  deed. 

Where  a  defendant  raised  a  new  issue  by  his  answer,  and  the  plaintiff  proceeded  to  the 
hearing  without  amending  his  bill,  the  Court,  under  the  circumstances  of  the  case,  directed  the 
plaintiff  to  amend  his  bill  by  charging  the  new  matter  insisted  on  by  the  answer. 
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them.     This  he  succeeded  in  doings  and  the  terms  of  the        1846. 
composition  were  embodied  in   an  indenture  which  was 
prepared  by  the  defendant. 

This  instrument^  dated  the  1st  December^  1841,  was 
made  between  the  plaintiff,  of  the  first  part ;  Spottiswoode 
and  James  How,  of  the  second  part;  and  several  persons 
whose  names  were  subscribed,  creditors  of  the  plaintiff,  of 
the  third  part.  It  recited,  that  the  plaintiff  was  indebted 
to  the  parties  of  the  second  and  third  parts  in  the  several 
sums  set  opposite  to  their  respective  names  in  the  schedule 
thereunder  written,  and  that  h%  had  agreed  to  enter  into 
the  covenant  thereinafter  contained,  and  thereby  to  secure 
to  his  said  creditors  j£1500,  to  be  paid  to  the  parties  of  the 
second  part,  after  the  rate  of  £500  per  annum  from  the  time 
of  commencing  such  payment,  to  be  divided  rateably  amongst 
his  creditors;  and  that,  in  consideration  thereof,  the  parties  of 
the  second  and  third  parts  agreed  to  release  the  plaintiff  from 
his  said  debts  and  liabilities,  to  which  the  creditors  agreed, 
and  nominated  the  parties  of  the  second  part  to  be  trustees 
for  carrying  the  arrangement  into  execution.  The  indenture 
then  witnessed,  that  the  plaintiff  thereby  covenanted  with 
the  parties  of  the  second  part  that  he  would,  during  each  of 
the  three  successive  years  next  ensuing  the  1st  of  January 
then  next,  pay  to  the  trustees,  parties  of  the  second  part, 
£500,  by  monthly  payments  or  otherwise,  as  the  trustees 
should  require,  so  as  to  make  up  £1500  on  the  whole,  and 
that  he  the  plaintiff  would  forthwith,  at  his  own  proper 
costs  and  charges,  assure,  or  cause  to  be  assured,  his  own 
life,  in  some  or  one  of  the  respectable  offices  in  London  or 
Westminster,  in  the  sum  of  £1500  at  the  least,  and  would 
continue  the  same  so  assured  during  the  said  term  of  three 
years,  and  would  deposit  the  policy  with  the  trustees,  and 
would,  if  so  required,  shew  to  them,  from  time  to  time, 
the  receipts  for  the  premiums.  And  it  was  agreed  and 
declared,  that,  if  the  plaintiff  should  die  during  the  three 
years,  and  before  the  three  consecutive  payments  had  been 

VOL.  II.  B  B  c.  c.  c. 
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1846.  made^  the  trustees  should  receive  the  money  assured^  upon 
trust  to  make  good  so  much  of  the  payments  as  were  then 
unpaid^  and  pay  the  residue  to  the  representatives  of  the 
plaintiflP^  and,  in  case  the  three  payments  should  be  duly 
made,  to  hand  back  the  policy  to  the  plaintiff.  The  deed 
then  contained  a  declaration  that  the  trustees  should  hold 
the  money,  so  to  be  paid  to  or  received  by  them,  upon  trust  to 
pay  the  expenses  of  the  trust,  and  then  to  pay  rateably 
the  debts  mentioned  in  the  schedule;  with  certain  pro- 
visoes as  to  vouching  the  amount  of  the  debts.  The  deed 
then  further  witnessed,  thSt,  in  consideration  of  the  cove- 
nant and  agreement  of  the  plaintiff,  the  parties  of  the  se- 
cond and  third  parts  did  thereby  acquit,  release,  and  dis- 
charge the  plaintiff  from  all  debts^  sums  of  money,  bills, 
bonds,  notes,  accounts,  reckonings,  judgments,  executions, 
actions,  suits,  claims,  and  demands  which  the  releasing 
parties,  or  any  of  them,  then  had,  or  thereafter  might  have, 
against  the  plaintiff  for  or  in  respect  of  any  debt,  transac- 
tion, matter,  or  thing  up  to  the  day  of  the  date  of  the  inden- 
ture. Provided,  that,  in  case  the  plaintiff  should  make  de- 
fiftult  in  payment  of  all  or  any  of  the  sums  by  him  covenanted 
be  paid,  or  should  neglect  or  refuse  to  effect  or  keep  on 
foot  such  policy  of  assurance  on  his  own  life  as  before  men- 
tioned, then,  in  either  of  the  said  cases,  those  presents 
should  be  utterly  void  to  all  intents  and  purposes  whatso- 
ever. Provided  also,  that,  in  case  all  the  creditors  should 
not,  on  or  before  the  1st  of  January  then  next,  execute 
the  deed,  the  plaintiff  should  be  at  liberty  to  cancel  the 
same,  and  thenceforth  the  same  should  be  utterly  void  to 
all  intents  and  purposes  whatsoever. 

This  deed  was  executed  by  various  creditors,  including 
the  defendant,  who  was  a  creditor  to  the  extent  of  £ . 

Early  in  January,  1843,  the  plaintiff  paid  to  the  trustees 
under  the  deed  the  first  instalment  of  £500.  He  had 
neglected  to  insure  his  life  for  £1500,  but,  upon  paying  the 
first  instalment,  he  effected  an  insurance  on  his  life  for 
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jEIOOO,  which,  in  February  following^  he  deposited  with         1846, 
How,  one  of  the  trustees,  who,  in  March,  wrote  to  him  to 
the  effect  that  he  considered  the  policy  of  assurance  for 
£1000  sufficient  for  the  purposes  of  the  deed  of  trust,  the 
first  £500  instalment  having  been  paid. 

The  plaintiff  not  having  effected  a  policy  of  assurance 
on  his  life  for  j£1500,  pursuant  to  the  covenant  contained 
in  the  deed  of  composition,  the  defendant,  in  May,  184?, 
commenced  his  action  against  the  plaintiff  in  the  Court  of 
Exchequer  for  breach  of  that  covenant.  This  step  wasfoUow- 
ed  by  the  proceedings  which  are  reported  in  Messrs.  Meeson 
and  Welsby's  Reports,  vol.  12,  p.  254.  The  trial,  however,  of 
the  action  on  the  general  issue  was  restrained  by  injunction 
obtained  under  an  order  made  in  the  present  suif ,  in  June, 
1844.  The  terms  upon  which  the  injunction  was  granted 
are  mentioned  by  the  Vice-Chancellor  in  his  judgment. 

The  plaintiff,  having  paid  to  the  trustees  all  the  instal- 
ments, making  up  the  £1500,  within  the  time  limited  by 
the  deed,  filecl  the  present  bill  in  January,  1844.  The 
bill,  after  stating  that  the  defendant  was  the  plaintiff^'s 
attorney  from  1834  to  the  end  of  1842,  charged,  that  the 
defendant  throughout  the  whole  transaction  knew  of  the 
plaintiff  ^s  default  in  not  insuring  for  the  full  amount  of 
£1500,  and  that  he  did  not,  previous  to  the  action,  make 
any  objection  on  the  ground  of  such  default;  that  he  also 
knew  of  the  plaintiff's  intention  to  insure  for  £1000,  of 
the  payments  in  respect  of  the  £1500,  and  of  the  deposit 
of  the  policy  with  the  trustees ;  and  the  bill  charged,  that, 
in  fact,  the  payment  of  the  first  instalment  of  £500  was 
in  consequence  of  the  request,  both  verbally  and  in  writing, 
of  the  defendant.  The  bill  further  charged,  that  the  re- 
lease contained  in  the  indenture  of  composition  and  release 
was  a  good,  valid,  and  effectual  release  in  equity  as  against 
the  defendant. 

The  bill  prayed,  that  it  might  be  declared  that  the  deed 
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1846.  of  composition  and  release  was^  in  equity^  as  against  the 
defendant,  a  good,  valid,  and  subsisting  deed,  and  not  void 
or  Toidable  by  reason  of  the  breach  or  non-observance  by 
the  plaintiff  of  the  covenant  or  proviso  relating  to  the 
assuring  or  keeping  insured  his  life  for  £1500,  and  that 
the  plaintiff  might  have  the  benefit  of  the  release  con- 
tained therein;  that  the  defendant  might  be  restrained 
fiom  proceeding  in  the  action,  and  from  bringing  any 
other  actions  for  monies  due  before  the  date  of  the  deed 
of  composition  and  release,  or  that  an  account  might  be 
taken  of  all  dealings  and  transactions  between  the  plaintiff 
and  defendant. 

The  defendant,  by  his  answer,  denied  that  he  was  so- 
licitor and  attorney  of  the  plaintiff,  or  his  professional  or 
confidential  adviser  in  all  or  any  matters  during  the  period 
in  the  bill  mentioned.  He  stated,  that  he  first  heard  of 
the  assurance  for  JEIOOO  in  April,  1843,  from  How,  one  of 
the  trustees,  and  he  then  told  How  that  it  was  not  in 
accordance  with  the  covenant,  and  would  bind  nobody. 
He  denied  that  he  was  aware  or  had  any  reason  to  believe 
that  the  plaintiff  and  the  trustees  had  made  any  such 
arrangement  relative  to  the  assurance  for  £1000  as  men- 
tioned in  the  bilL  He  stated  that  he  had,  on  the  con- 
trary, been  assured  by  the  plaintiff  that  he  had  effected  a 
policy  according  to  the  covenant.  He  denied  that  he  had 
waived  or  abandoned  his  right  to  avoid  the  deed,  and  sub- 
mitted that  all  accounts  between  him  and  the  plaintiff 
could  be  fairly  and  properly  taken  in  the  action. 

There  were  other  material  parts  of  the  answer,  raising 
an  entirely  new  issue  between  the  plaintiff  and  the  defend* 
ant,  which  are  mentioned  in  the  judgment. 

The  cause  now  came  on  for  hearing. 

On  the  part  of  the  plaintiff',  it  was  urged  that  the  de- 
fendant was  precluded  from  insisting  on  the  forfeiture  of 
the  release  through  the  default  of  the  plaintiff  in  not  in- 
suring according  to  the  terms  of  the  deed,  first,  because 
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the  plaintiff  had  substantially  performed  the  contract^  for 
the  performance  of  which  the  insurance  was  only  a  col- 
lateral security;  and^  secondly,  because^  if  he  had  not 
substantially  performed  the  contract^  it  was  through  the 
negligence  of  the  defendant  himself^  who,  acting  as  his  so- 
licitor^ had  not  duly  explained  to  him  the  necessity  of  a 
strict  fulfilment  of  the  covenant  to  insure ;  and  that,  al- 
though, up  to  the  time  of  payment  of  the  first  instalment, 
he  knew  that  the  plaintiff  had  not  insured. 

Upon  this  latter  point  the  plaintiff's  counsel  gave  in 
evidence  several  entries  from  the  books  of  the  defendant^ 
from  which^  though  it  appeared  that,  throughout  the  year 
1842^  the  defendant  was  acting  as  the  solicitor  managing 
the  trusty  yet  it  did  not  appear  that  any  notice  or  intima- 
tion of  the  failure  of  insurance  had  been  given  during  that 
time  by  the  defendant  to  his  client.  The  plaintiff's  coun- 
sel also  produced  certain  letters  written  by  the  defendant 
to  the  plaintiff  in  December,  1842,  which^  though  very 
urgent  as  to  the  necessity  of  the  plaintiff's  paying  the 
first  instalment,  which  was  then  due,  were  silent  as  to  the 
insurance.  One  of  these  letters,  dated  the  8th  December, 
is  stated  in  the  Vtce-ChanceUor^s  judgment. 

Mr.  Wigram  and  Mr.  Stevens,  for  the  plaintiff,  in  re- 
ference to  the  first  point  above  mentioned,  cited  the  judg- 
ment of  Sir  John  Leach  in  Davis  v.  Thomas  (a),  also  Smith  v. 
Morris  (i),  Mackenzie  v.  Mackenzie  {c),  Green  v.  Bridges  (d), 
and  the  following  observations  of  Lord  Alvanley  in  Eaton 
V.  Lyon  [e) : — "  It  is  truly  said,  that  the  construction  of  co- 
venants is  the  same  in  equity  as  at  law.  I  hope  I  shall 
never  see  the  time  in  which  a  contrary  doctrine  can  be 
held;  but,  though  the  construction  is  the  same,  it  is 
most  certain  the  performance  may  differ  in  the  one  court 

(a)  1  Russ.  &  M.  508.  {d)  4  Sim.  96. 

ih)  2  Bro.  C.  C.  311.  (<?)  3  Ves.  692,  6P3. 

(c)  16  Ves.  372. 
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1846.  tain  other  relief.  The  latter  having  been  waived  at  the 
bar^  leaves  for  decision  the  question  only,  whether  Mr. 
Watts  has  an  equity  to  restrain  the  action  absolutely? 
The  bill  was  filed  late,  but  not  so  late,  I  think,  as  to  make 
the  delay  in  filing  it  a  defence,  supposing  Mr.  Watts  to 
have  otherwise  a  case. 

The  material  circumstances  appear  to  be  these: — In 
the  year  1841,  Mr.  Watts  had  become  involved  in  debt, 
and  was  embarrassed;  in  the  latter  part  of  that  year, 
he  was  in  confinement  at  the  suit  of  one,  at  least,  of  his 
creditors,  but  not  of  Mr.  Hyde,  who  was  then,  and  had 
for  some  years  been,  his  solicitor.  Under  Mr.  Hyde's  ad- 
vice, and  with  his  assistance,  a  meeting  of  Mr.  Watts's 
creditors,  with  a  view  to  a  composition,  was  called  and  held. 
Resolutions  in  favour  of  a  composition  were  passed,  and  a 
deed  of  composition  was  consequently  prepared  by  Mr. 
Hyde,  and  executed  by  the  plaintiff,  and  many  of  his  cre- 
ditors, including  the  trustees  of  it,  who  were  Mr.  Spottis- 
woode  and  Mr.  How,  and  including  also  Mr.  Hyde  him- 
self. The  deed,  dated  1st  December,  1841,  was  thus:  [His 
Honor  here  read  the  material  parts  of  the  deed;  see  ante, 
p.  869.] 

The  execution  of  this  instrument  by  the  plaintiff  and 
the  trustees  took  place,  I  think,  at  different  times,  but 
very  early  in  December,  1841.  Next,  it  was  executed  by 
various  other  creditors,  not  including  Mr.  Hyde ;  after- 
wards, but  not  until  some  time  in  March,  1842,  by  Mr. 
Hyde;  and,  subsequently  to  Mr.  Hyde's  execution,  by  an 
additional  number  of  the  creditors.  Mr.  Hyde,  it  seems, 
executed  the  deed  at  Mr.  Spottiswoode's  request,  but  at 
what  time  the  plaintiff  was  first  aware  that  Mr.  Hyde  had 
executed,  does  not,  I  believe,  appear. 

It  may  be  convenient,  before  proceeding  further,  to  say 
here,  that,  if  Mr.  Hyde  executed  the  deed  with  any  inten- 
tion  on  his  part,  or  on  the  part  of  Mr.  Watts,  or  under  any 
agreement  or  understanding  between  them,  or  any  pro- 
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mise  on  the  part  of  Mr.  Watts^  that  the  deed  should  not  1846. 
or  was  not  to  have  between  them  full  effect  and  complete 
operation,  according  to  its  tenor  and  purport,  that  inten- 
tion, that  agreement,  that  understanding,  that  promise^ 
was  plainly  not  effectual  or  available  for  any  purpose  at  law 
or  in  equity,  and  did  not  prevent  the  deed  from  operating 
as  the  deed  would  have  operated  without  any  such  inten- 
tion, agreement,  understanding,  or  promise;  for  it  does 
not  appear,  and  cannot  be  presumed  to  have  been  com- 
municated or  known  to  Mr.  Spottiswoode,  or  any  of  the 
other  creditors,  before  or  at  the  time  of  Mr.  Hyde's  exe- 
cution of  the  deed,  or  before  or  at  the  time  when  any  cre- 
ditor, whose  execution  took  place  after  that  of  Mr.  Hyde, 
executed  it.  This  state  of  the  law  must  be  taken  to  have 
been  known  to  Mr.  Hyde,  a  professional  man.  He  must 
be  taken  to  have  been  incapable  of  supposing  that  any 
such  intention,  agreement,  understanding,  or  promise, 
could  be  of  any  force  or  validity,  and  to  have  considered 
himself  bound  by  the  deed,  as  between  him  and  the  plain- 
tiff, according  to  its  tenor  and  purport. 

But  though,  as  a  general  observation,  it  maybe  true  that 
all  persons  of  full  age  and  competent  understanding  are 
liable  to  be  considered  as  knowing  the  law,  the  rule  is,  I 
apprehend,  not  without  exceptions,  and  I  am  certainly  not 
satisfied  that,  for  any  purpose  of  this  suit,  it  is,  without 
proof,  to  be  presumed  that  Mr.  Watts,  while  the  client  of 
Mr.  Hyde,  was  accurately  informed,  or  correctly  aware  of 
the  state  of  the  law,  whether  as  administered  in  courts  of 
equity  or  otherwise,  as  to  any  matters  concerning  both  of 
them,  in  which  their  interests  were,  or  might  be,  conflict- 
ing, if  there  were  any  such. 

I  may  here  also  add,  that,  in  my  opinion,  if,  by  a  deed 
of  composition,  a  creditor  release  his  debtor,  a  subsequent 
agreement  between  them  (not  by  deed)  that  the  debt  shall 
be  paid  in  full  cannot  stand,  unless  supported  by  a  valuable 
consideration  beyond  the  mere  fact  of  the  released  debt: 
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1846.         the   case  of  a   bankrupt  promising  after  his  certificate 
standings  I  apprehend^  on  a  difi^erent  footing. 

Mr.  Watts  did  not  efiect  an  insurance  on  his  life  for 
£1500^  by  which  omission  he  failed  in  an  obviously 
important  part  of  that  which,  by  the  deed,  he  had  under- 
taken and  made  it  his  duty  to  do.  The  cause  of  this 
material  default  may  possibly  be  conjectured,  but  does  not 
distinctly  appear.  Payment,  however,  of  the  first  instal- 
ment of  £500,  wholly  or  in  part,  seems  not  to  have  been, 
at  any  time  before  December  1842,  if  before  the  end  of 
the  first  year,  required  by  the  trustees.  This  instalment 
was,  on  or  before  the  1st  January,  1843,  paid  to  them  by 
Mr.  Watts,  of  whom  they  seem  to  have  received  it^  as 
under  the  deed,  without  objection;  and,  at  or  nearly  at 
the  same  time,  Mr.  Watts  effected  an  insurance  on  his 
life  for  jEIOOO,  (which  was  the  amount  of  the  two  remain- 
ing instalments  of  the  £1500).  It  may,  I  think,  be  taken 
that  this  was  done  on  the  30th  or  31st  December,  1842, 
or  in  the  course  of  the  first  week  of  1843,  and  that  the 
insurance  was  such,  that,  had  it  been  for  £1500  instead 
of  £1000,  and  effected  forthwith  after  Mr.  Watts's  execu- 
tion of  the  deed,  it  would  have  been  in  conformity  with  the 
provisions  of  the  deed.  The  policy  is  dated,  I  believe,  in 
December,  1842,  and  was  deposited  by  Mr.  Watts  with  Mr. 
How,  one  of  the  trustees,  in  or  before  March,  1843.  Mr. 
How  appears  to  have  considered  it  as  a  sufficient  and 
satisfactory  insurance,  having  regard  to  the  fact  of  the 
payment  of  the  first  instalment:  as  to  the  two  other  instal- 
ments of  £500  each,  they  were  also  paid  by  Mr.  Watts  to 
the  trustees,  and  each,  as  I  collect,  in  due  and  sufficient 
time,  according  to  the  terms  of  the  deed.  But,  with  regard 
to  the  first  instalment,  though  paid,  as  I  have  said,  on 
or  before  the  1st  January,  1843,  Mr.  Hyde  has,  by  his 
counsel,  contended,  that  it  ought  to  have  been  paid  by 
monthly  payments  during  the  year  1842  (as  it  was  not), 
and  that,  in  any  event,  wholly  or  in  part,  it  ought  to  have 
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been  paid  sooner  than  it  was.  Upon  this  contention  I  am  1846. 
not  to  be  understood  as  now  expressing  an  opinion.  The 
whole,  however,  of  the  money  which  the  covenanted  in- 
surance was  intended  to  secure,  was,  as  I  have  stated,  paid 
within  the  three  years  specified  in  the  deed.  The  remark, 
however,  is  obvious,  that  it  could  not,  before  January,  1843, 
be  known  that  Mr.  Watts  would  be  alive  in  that  month. 
It  is  plain  that  Mr.  Watts,  who  certainly  did  not  insure 
within  the  language  of  his  covenant,  would  not,  within  the 
meaning  of  the  covenant,  have  effected  an  insurance  "  forth- 
with,'^ had  he  even  effected  an  insurance  for  iS1500  at  the 
earliest  moment  of  March,  1842,  the  month  in  which,  as  I 
have  said,  Mr.  Hyde  executed  the  deed. 

I  may  now  proceed  to  say,  that  it  is,  in  my  opinion, 
clear,  that,  from  the  time  when  Mr.  Spottiswoode  and  Mr. 
How  accepted  the  trusteeship  of  the  deed,  Mr.  Hyde  was, 
and  has  continued,  their  solicitor  in  respect  of  that  trustee- 
ship— their  only  solicitor  as  to  that  matter.  Mr.  Watts 
does  not  appear,  in  the  year  1841,  or  in  the  year  1842, 
or  in  January  or  February,  1843,  to  have  had  any  solicitor 
or  professional  adviser  unless  Mr.  Hyde;  and  it  is,  I 
think,  plain; that,  during  the  whole  of  December,  1841,  and 
during  part,  at  least,  of  the  year  1842,  Mr.  Hyde  was  Mr. 
Watts's  solicitor  and  professional  adviser  in  an  unrestricted 
and  unqualified  sense. 

Mr.  Hyde^s  counsel  have  admitted  at  the  bar  that  he  is 
to  be  considered  as  having  been  Mr.  Watts's  solicitor  in 
and  throughout  January,  1842,  but  have  contended  that 
with  that  month  the  relation  ceased,  and  that  after  that 
month  it  never  existed.  If,  however,  their  conclusion  was 
well  founded  in  that  respect,  it  seems  to  me  that  it  might 
as  well  have  extended  to  the  latter  part  of  January  as  to 
February,  1842.  It  has  been  alleged  on  Mr.  Hyde's  part, 
and  perhaps  accurately,  that,  as  far  as  any  business  not 
connected  with  the  trust  deed  was  concerned,  he  did  not 
transact  or  do  any  business  for  Mr.  Watts  after  a  certain 
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1846.  day  in  January,  1842.  But  the  professional  relation  or 
connection  between  them  may,  I  apprehend,  have  never- 
theless continued  throughout  and  after  that  month.  There 
are  frequently  long  periods  of  time  during  which  men  have 
no  occasion  to  employ  or  consult  their  solicitors.  It  would 
be  unfortunate  if  a  man  could  not  have  a  solicitor  without 
always  being  in  his  books,  and  keeping  him  everlastingly 
employed.  I  am  not  satisfied  that  the  general  relation  of 
solicitor  and  client  between  those  two  parties  did  not  exists 
completely  and  uninterruptedly,  during  the  whole  of  the 
year  1842.  But,  however  this  may  be,  when  was  the  re- 
lation of  solicitor  and  client  between  them,  as  to  the  trust 
deed  and  matters  immediately  connected  with  it,  dissolved? 
T  am  satisfied  upon  the  whole  case,  especially,  though  not 
solely,  upon  the  entries  in  Mr.  Hyde's  books,  that  this  parti- 
cular relation  certainly  continued  throughout  the  year  1842. 
Mr.  Hyde's  counsel  have  properly  drawn  the  attention  of  the 
Court  to  the  headings  of  the  pages  where  certain  entries 
occur,  that  have  been  made  the  subject  of  much  comment 
at  the  bar,  and  to  the  different  headings  of  other  pages,  and 
have  noticed  the  fact,  that  the  costs  of  executing  the  trust 
were  to  be  paid  out  of  the  JE1500,  and  that,  in  the  bills  de- 
livered to  Mr.  Watts  and  claimed  from  him,  there  have  not 
been  included  any  such  costs,  or  the  charges  founded  on  those 
entries  to  which  I  have  just  referred.  I  have  considered 
all  their  observations,  but  have  been  unable  to  prevent 
myself  from  arriving  at  the  conclusion  that  I  have  men- 
tioned. 

If  I  am  well  founded  in  what  I  have  stated,  it  follows, 
that  it  was  the  duty  of  Mr.  Hyde,  from  the  commencement 
of  the  trusteeship,  that  is,  from  the  very  early  part  of 
December,  1841,  to  explain  to  Mr.  Watts,  and  also  to  the 
trustees,  or  to  ascertain  that  Mr.  Watts  and  the  trustees 
understood,  the  legal  and  equitable  obligations  imposed  on 
them  respectively  by  the  deed,  and  its  legal  construction 
and  effect,  so  far  as  the  interests  of  Mr.  Watts  or  the 
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trustees  were  concerned  or  could  be  involved,  and  espe-  1846. 
cially  to  call  pointedly  the  attention  of  him  and  them  to 
the  duty  incumbent  on  each  as  to  the  covenanted  insurance 
and  covenanted  payments^  and  to  the  certain,  and  probable, 
and  reasonably  possible,  consequences  of  any  failure  or 
neglect  or  omission  in  either  of  those  respects :  nor  was  it 
consistent  with  Mr.  Hyde's  duty  to  Mr.  Watts  or  the 
trustees,  to  be,  at  any  time  between  the  first  week  of 
December,  1841,  and  the  end  of  1842,  wilfully,  or  through 
negligence  or  forgetfulness,  ignorant  whether  the  cove- 
nant for  insurance  had  or  had  not  been  performed,  or 
whether  an  insurance,  with  a  view  to  the  purposes  of 
the  deed,  had  or  had  not  been  effected;  and,  in  the 
circumstances,  it  is,  1  think,  impossible  for  any  court  of 
justice  to  allow  Mr.  Hyde  for  any  effectual  purpose  to 
say,  that  he  at  any  time  believed  or  supposed  an  in- 
surance for  £1500  to  have  been  effected:  for  it  is  not 
shewn  by  the  evidence,  and  it  would,  in  my  opinion^ 
upon  the  materials  before  me,  be  unjust  and  improper  to 
infer,  that  Mr.  Watts  represented  at  any  time  that  he 
had  effected  an  insurance  which  he  had  not  effected.  Mr. 
Watts,  as  between  him  and  the  whole  world,  must  be 
taken  to  have  known  from  the  beginning  the  contents  of 
the  deed.  But,  whether  Mr.  Watts,  as  between  him  and 
Mr.  Hyde,  is  to  be  taken  to  have  known  the  legal  construc- 
tion or  effect  of  the  deed,  while  Mr.  Hyde  was  his  solicitor 
and  only  professional  adviser,  is  a  very  different  question. 
There  is  not,  I  believe,  any  evidence,  beyond  an  entry  in 
Mr.  Hyde's  book,  that  Mr.  Hyde  explained  to  Mr.  Watts, 
nor  am  I  satisfied,  that,  in  1841  or  1842,  Mr.  Watts  under- 
stood accurately,  the  legal  construction  or  effect  of  the 
deed :  especially  there  is  not,  I  believe,  any  evidence,  that, 
in  1841  or  1842,  Mr.  Hyde  explained  or  stated  to  Mr. 
Watts,  and  especially  I  am  not  satisfied  that  in  either  of 
those  years  Mr.  Watts  knew  or  understood  accurately 
what  was  or  would  be  or  might  be  the  effect,  upon  the 


382  CASES    IN    CUANCSBY. 

1846.  validity  of  the  deed,  of  his  default  or  omission  to  insure  in 
conformity  with  the  terms  of  the  deed. 

Mr.  Hyde  appears  to  have  correctly  viewed  him  as  being 
neither  a  good  man  of  business  nor  a  prudent  man.  Poets 
do  not  very  often  bring  themselves  under  either  description. 
Several  letters  are  in  evidence,  not  all  of  which  seem 
material.  One  of  them,  at  least,  does  appear  to  me  of 
some  importance.  It  is  dated,  and  was  probably  written 
and  sent,  on  the  8th  December,  1842,  within  less  than  a 
month  after  which  day  the  first  instalment  of  £500  was 
paid,  and  the  insurance  for  £1000  was  effected,  as  already 
stated. 

The  letter  (from  Mr.  Hyde  to  Mr.  Watts)  was  thus: — 

"  33,  Ely  Place,  December  8th,  1842. 
"  Dear  Watts.— You  will  please  to  recollect,  that,  on  the 
1st  of  January,  your  trustees  will  be  called  upon  to  account 
for  £500,  which  they  ought  to  have  received  from  the 
Standard  Office.  You  promised  to  let  me  have  £300  on 
the  1st  instant,  as  an  earnest,  and  that  the  whole  would 
be  forthcoming  when  required.  It  is  useless  to  talk  of 
economy  and  all  that  stuff,  the  money  must  be  paid  in,  or 
you  are  ruined,  and  nothing  that  I  can  do  can  save  you. 
Mr.  Spottiswoode  is  very  angry,  and  well  he  may  be,  be- 
cause he  feels  that  he  has  trusted  you  to  permit  the  money 
to  accumulate  in  Baldwin^s  hands,  and  you  have  deceived 
him;  and  with  what  face  can  he  meet  any  of  your  creditors 
to  whom  he  pledged  himself,  that  if  he  would  sign  the 
deed  he  would  take  care  the  money  should  be  forthcoming? 
Now,  to  tell  you  the  truth,  I  have  no  idea  that  you  will 
be  ready  with  a  halfpenny,  and  this  £300  is  all  moonshine ; 
it  is  really  worse  than  useless  to  deceive  me  and  every  body 
else  in  this  manner.  Rely  upon  it,  that  a  day  of  reckoning 
will  come,  and,  if  you  have  regard  for  your  character  and 
fair  fame,  you  will  tell  the  truth  immediately :  time  presses, 
and  it  will  be  too  late  to  take  any  step  shortly.     Recollect, 
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your  position  is  no  longer  that  of  debtor  and  creditor, —  ^  ^Q^^* 
you  have  pledged  yourself  to  set  apart  certain  monies,  and 
have  spent  them,  which  is  just  this — a  breach  of  trust  which 
will  debar  your  certificate  in  a  bankruptcy,  which  will  most 
assuredly  follow  your  defalcation  for  the  1st  of  January.  I 
am  sure  you  are  thinking  of  this  matter  too  lightly ;  and 
now,  do  not  blame  me  when  you  ultimately  discover  your 
unfortunate  position.  I  cannot  urge  the  matter  in  a 
stronger  light.^^ 

The  entry  relating  to  this  letter  in  Mr.  Hyde's  book,  which 
must  be  treated  as  an  entry  made  by  Mr.  Hyde,  is  in  a  page 
headed  "  Mr.  Spottiswoode  and  Mr.  Watts,'*  and  is  in  these 
terms  :  "  8th  December. — Writing  to  you  very  ui^ently  on 
the  subject  of  the  approaching  dividend  for  your  credi- 
tors." There  is  an  entry  shortly  before :  "  Conference  on 
the  necessity  of  providing  for  the  payment  of  the  first 
instalment  under  the  trust  deed,  and  arranging  with  you 
thereon.'' 

Mr.  Hyde,  in  February  and  March,  1848,  delivered  to 
Mr.  Watts  certain  bills  of  costs  against  that  gentleman — 
bills  including  little  or  nothing  (probably  nothing)  in  re- 
spect of  the  deed,  or  the  trust  created  by  the  deed, 
and,  on  the  13th  May,  1843,  commenced  against  him  the 
legal  proceedings  already  mentioned,  which  (as  all  refer- 
ence to  the  small  demand,  now  satisfied,  that  had  arisen 
after  the  deed  may  be  omitted)  may  be  treated  as  having 
for  their  sole  object  the  recovery  of  the  full  amount  of 
the  debt  due  from  Mr.  Watts  to  Mr.  Hyde  at  the  date 
or  at  the  time  of  his  execution  of  the  deed  (without  re- 
gard to  the  deed).  The  first  memorable  feature  of  the 
action  was,  the  grave  engagement  between  the  special 
pleaders,  which  has  been  recorded  in  the  Exchequer  Re- 
ports— the  battle  of  the  release,  wherein  Mr.  Hyde's  special 
pleader  overthrew  Lis  adversary  by  a  demurrer  to  a  rejoin- 
der, and  so,  breaking  through  the  release,  forced  him  to 
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1846.  retreat  upon  the  general  issue — shortly  before  the  trial  of 
which  the  present  bill  was  filed,  on  the  20th  January^ 
1844.  A  motion  for  an  injunction,  made  also  before  the 
trial,  and  opposed,  stood  until  the  month  of  June  in  that 
year,  which  was  after  the  trial,  when  the  following  order 
was  made  : — [His  Honor  here  stated  the  order,  which  was 
in  substance,  that,  upon  the  plaintiff  paying  to  the  de- 
fendant the  costs  of  the  action  incurred  before  the  filing 
of  the  bill,  and  paying  into  court  the  residue  of  the 
debt  and  costs  within  a  fortnight,  the  amount  to  be  in- 
vested and  to  accumulate,  the  injunction  should  go;  but 
upon  the  plaintiff  making  default  in  these  pajnnents,  or 
any  of  them,  the  injunction  should  stand  dissolved]. 

The  course  that  had  been  taken  at  the  trial  was,  to  refer 
the  accounts  to  the  Master  of  the  Court  of  Exchequer,  who 
was  to  state  the  amount  due;  but  it  is  agreed  on  all  hands 
that  this  was  without  prejudice  to  the  question  of  Mr. 
Watts's  equity,  if  any,  to  hold  Mr.  Hyde  to  the  deed. 
The  amount  ordered  to  be  paid  into  this  court,  as  I  have 
mentioned,  and  afterwards  paid  accordingly,  was  the  whole 
amount  found  due  by  the  Master,  and  the  costs  of  Mr. 
Hyde  at  law  from  the  time  of  filing  the  bill. 

It  is  agreed,  that,  if  the  deed  was  and  continued  to  be 
binding  on  Mr.  Hyde  equitably,  he  had  not  any  equitable 
title  to  the  debt  thus  recovered. 

Mr.  Hyde's  answer  to  the  bill  in  this  cause  contains, 
among  other  things,  the  following  statements: — ^'That, 
both  before  the  meeting  and  immediately  subsequent 
thereto,  the  defendant  told  the  plaintiff  that  he  could 
not  expect  him  (the  defendant)  to  accept  a  composi- 
tion, or  take  anything  less  than  the  whole  of  his  claim, 
accrued  since  1837,  and  represented  to  him,  that,  unless 
such  understanding  were  clear  and  explicit,  it  would  be 
nothing  short  of  absolute  folly  on  his  (the  defendant's) 
part  to  continue  daily  to  expend  money  on  behalf  of  the 


CA8S8   IN    CHANCERY.  886 

plaintiff^  and  to  take  a  dividend  only  on  it;  and  therenpon  1846. 
the  plaintiff  assured  him  that  he  (the  plaintiff)  never  ex-  wattb 
pected  anything  of  the  sort^  and  entreated  him  to  continue  ^' 
his  professional  services,  and  to  complete  the  aforesaid 
arrangement  with  his  creditors,  and  he  considered  it  very 
beneficial,  as  he  could  maintain  himself  very  comfortably 
on  the  salary  he  received  as  editor  of  ^'  The  United  Service 
Gazette/'  if  he  were  permitted  by  the  said  Andrew  Spot- 
tiswoode  to  have  the  use  of  his  books  and  furniture,  and 
that  he  should  be  free  from  care  and  anxiety,  and  complete 
his  said  book  of  lyrics,  and  could  pay  the  defendant  every 
shilling  he  owed  him;  in  &ct,  that  he  had  many  other 
sources  of  income  from  which  he  could  easily  raise  funds  to 
satisfy  the  defendant's  demand.  That,  upon  receiving  such 
solemn  assurance  frx>m  the  plaintiff,  he  continued  to  defend 
the  plaintiff  against  his  hostile  creditors,  who  still  continued 
to  prosecute  actions  against  him,  and  the  defendant  also 
paid  heavy  fees  to  the  Marshal  of  the  Queen's  Bench 
Prison  to  enable  the  plaintiff  to  live  within  the  rules  of  the 
said  prison,  and  in  many  other  ways  assisted  the  said  plain- 
tiff after  the  aforesaid  resolutions  passed  at  the  meeting  of 
the  said  plaintiff's  creditors.  That,  under  the  circumstances 
aforesaid,  he  (the  defendant)  prepared  the  indenture  of 
the  Ist  December,  1841,  and  took  measures  to  carry  the 
same  into  effect,  until  he  (the  defendant)  was  seized  with 
a  severe  illness,  which  confined  him  to  his  bed  for  a  consi- 
derable time."  Further  on  Mr.  Hyde  says,  "  That,  under 
the  circumstances  and  for  the  reasons  herein  stated;  he 
did  execute  the  deed,  and  that  he  was  induced  to  execute 
the  same  at  the  request  of  the  said  Andrew  Spottiswoode, 
and  not  at  the  request  of  the  plaintiff,  who,  as  well  before 
as  subsequent  to  the  execution  thereof,  stated  that  the  de- 
fendant was  not  to  be  bound  thereby,  but  that  he  the  plain- 
tiff would  pay  the  whole  of  the  defendant's  demand  since 
1887."  Again  Mr.  Hyde  says,  ''That,  under  the  circum^ 
stances  and  for  the  reasons  aforesaid,  he  was  never  re- 
VOL.  II.  c  c  c.  c.  c. 
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1846.  qaested  by  the  plaintiff  to  execute  the  deed,  but  the  plain- 
tiff, on  the  contrary,  at  different  times  about  the  date 
thereof,  and  down  to  March,  1848,  promised  the  defendant 
to  pay  all  his  demand  since  1837,  and  in  January,  1848, 
expressly  requested  the  defendant  to  make  out  his  bill  of 
costs,  in  order  that  he  might  settle  the  same,  and  the  same 
were  accordingly  made  out  and  delivered  in  February  and 
March,  1848/'  And  again  Mr.  Hyde  says,  ''That  he 
executed  the  indenture  of  composition  only  at  the  request 
of  the  said  Andrew  Spottiswoode,  and  under  the  circum- 
stances herein  stated ;  and  he  the  defendant  never  intended 
or  meant  or  considered  that  by  so  executing  he  was  to  be 
precluded  firom  being  paid  his  whole  demand  against  the 
plaintiff.''  In  another  answer  Mr.  Hyde  says, ''  That,  when 
he  prepared  the  deed  of  December,  1841,  it  was  under- 
stood and  agreed  between  him  and  the  plaintiff,  that  he 
should  not  be  required  to  accept  a  composition  on  the  d^t 
due  firom  the  plaintiff  to  him,  but  that  the  plaintiff  should 
pay  him  so  much  of  the  debt  due  as  was  not  paid  by 
the  said  Andrew  Spottiswoode."  And  again  he  says, 
"  That  the  said  Andrew  Spottiswoode  called  upon  the  de- 
fendant, and  asked  defendant  to  execute  the  indenture, 
and  the  defendant  signed,  sealed,  and  executed  the  in- 
denture for  the  purpose  of  obliging  the  said  Andrew  Spot- 
tiswoode, who  had  promised  to  pay  the  defendant  nearly 
one-half  of  this  defendant's  claim  against  the  plaintiff;  and 
the  defendant  did  not  seal,  sign,  and  execute  the  indenture 
for  the  purpose  of  releasing  any  debt  which  might  be  due 
to  him  from  the  plaintiff,  as  in  the  said  bill  stated." 

Upon  these  statements,  upon  the  oral  and  documentary 
evidence  in  the  cause,  which  has  been  without  objection 
read,  and  upon  those  views-  of  law  and  fact  that  I  have 
already  stated  myself  to  take,  I  am  satisfied  (subject  to 
some  observations  to  be,  before  I  conclude,  made  on  the 
pleadings)  that  certain  other  propositions  of  law  and  fact 
which  I  am  about  to  state  are  also  well  grounded  and  cor- 
rect.    They  are  these: — 
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1.  That  Mr.  Hyde  uniformly  intended  that  neither  the         1846. 
composition^  nor  the  deed^  nor  his  execution  of  it^  should, 
or  was  to  bind  or  affect  him,  as  between  him  and  the 
plaintiff. 

2.  That,  with  Mr.  Hyde^s  privity  and  concurrence,  and 
by  his  means,  this  his  intention  was  always  known  to  the 
plaintiff. 

3.  That  the  plaintiff  did  not  object,  and  must  on  the 
materials  before  me  be  taken  to  have  assented  to  it. 

4.  That,  nevertheless,  to  the  knowledge  throughout  of 
the  defendant,  a  professional  man,  the  deed,  firom  the 
moment  when  he  executed  it,  bound  him  completely  at 
law  and  in  equity,  for  all  purposes,  according  to  its  tenor 
and  purport,  as  well  in  respect  of  the  plaintiff. as. otherwise. 

5.  That  it  was  the  duty  of  Mr.  Hyde,  as  between  him 
and  Mr.  Watts,  to  inform  Mr.  Watts  immediately,  or 
without  any  avoidable  delay,  after  Mr.  Hyde's  execution  of 
the  deed,  that  he  was  so  bound  by  the  deed  legally  and 
equitably  for  all  purposes. 

6.  That  Mr.  Hyde  did  not  at  any  time  so  inform  the 
plaintiff. 

7.  That,  as  between  them,  and  therefore  for  every  pur<» 
pose  of  this  cause,  it  must  be,  on  the  materials  before  the 
Court,  taken,  that,  until  the  commencement  of  the  litigation 
in  May,  1843,  Mr.  Watts  did  not  understand,  and  did  not 
suppose,  that  Mr.  Hyde's  execution  of  the  deed  was,  as 
between  them,  a  substantial  execution,  or  at  any  time 
bound  him,  as  between  themselves,  in  any  manner,  or  that 
the  payment  of  his  debt  in  full  was,  or  at  any  time  had 
been,  capable  of  being  resisted. 

8.  That,  for  every  purpose  of  this  cause,  Mr.  Hyde 
must,  on  the  present  materials,  be  taken  to  have  been  the 
creator  and  author  of  that  impression  upon  Mr.  Watts's 
mind. 

9.  That,  his  mind  being  taken  as  so  impressed,  it  mutt 
be  taken  also  to  have  been  impossible  for  him,  while 

c  c2 
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1946.  labooriDg  under  that  impression,  to  consider  it  material, 
as  between  him  and  Mr.  Hyde,  whether  any  default  or 
omission  in  performing  the  terms  of  the  deed,  or  any  part 
of  them,  did  or  did  not,  or  should  or  should  not,  take  place 
on  the  part  of  Mr.  Watts. 

10.  That  it  cannot  upon  the  present  materials  be  taken, 
that  Mr.  Watts,  if  he  had  correctly  understood  his  position 
with  regard  to  Mr.  Hyde  as  to  the  deed,  would  not  have 
acted  under  the  deed,  and  in  respect  of  his  obligations  and 
duties  created  by  the  deed,  in  a  manner  importantly 
different  from  the  manner  in  which  he  did  act. 

11.  That,  as  the  result  of  the  propositions  of  fact  and 
law,  which  I  have  stated  to  be  to  my  satisfaction  estab- 
lished, Mr.  Hyde  cannot  be  heard  to  say  in  this  court, 
upon  the  present  materials,  that,  as  between  him  and  Mr. 
Watts,  the  deed  or  any  of  its  provisions  became  void.  To 
allow  it,  would  be  to  allow  Mr.  Hyde  (I  do  not  use  the 
expression  with  any  intention  of  disrespect)  to  take  ad- 
vantage of  his  own  wrong,  and  to  gain  that  indirectly 
which  directly  he  could  not  obtain.  How  can  any  man 
say  what  would  have  been  the  plaintiff's  course  and  mode 
of  acting,  had  the  defendant  executed  the  deed  with  an  in- 
tention to  be  bound  by  it  according  to  its  tenor  and  pur- 
port, had  he  never  intimated  to  the  plaintiff  a  different 
purpose,  or  had  the  defendant,  in  due  time  and  manner, 
accurately  stated  to  the  plaintiff  their  exact  relative  posi- 
tion towards  each  other  after  the  defendant's  execution  of 
the  deed,  or  had  the  letter  of  December  8th,  1842,  not 
been  written  ?  Is  he  to  be  permitted  to  claim  against  his 
client  a  forfeiture  by  reason  of  an  act  or  omission  of  that 
client,  which  he  had  allowed  and  caused  the  client  to 
believe  to  be,  as  between  them,  immaterial  ?  Probably 
this  could  not  be  suffered,  even  between  men  of  whom 
neither  stood  in  a  relation  of  confidence  to  the  other:  but 
between  attorney  and  client,  the  clearest  authorities  and 
the  plainest  principles  seem  to  me  to  decide  the  matter 
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against  the  former.  It  is  not  necessary  to  refer  to  the  1846. 
well-known  case  decided  by  Sir  A.  Hart  in  Ireland^  and 
reported  by  Mr.  Beatty  {a),  which  was  mentioned  in 
Bulkeley  v.  Wilford,  or  to  BuUceley  v.  WUfordy  reported  by 
Mr.  Bligh  (b)  and  by  Messrs.  Clarke  Sf  TlnneUy  (c)^  cases 
specifically  very  different  from  this ;  nor  do  I  compare  it  to 
them :  but  I  may  say^  that  the  judgment  of  Sir  A,  Hart 
and  the  speeches  of  Lord  Eldon  and  Lord  Wynford  in 
those  cases  contain  some  observations  that  may  be  thought 
not  inapposite  here. 

Subject  to  the  postponed  observations  to  which  I  have 
already  referred  as  to  be  raade^  I  conceive  that  the  plaintiff 
has  established  a  clear  and  solid  equity  against  the  action; 
that  there  ought  to  be  a  perpetual  injunction  against  it; 
that  the  fund  in  court  produced  by  the  plaintiff's  money 
ought  to  be  transferred  to  the  plaintiff^  (it  includes  Mr. 
Hyde's  costs  at  law  subsequent  to  the  time  of  filing  the 
bill) ;  that  Mr.  Hyde  should  retain  his  costs  at  law  down 
to  the  time  of  filing  the  bill,  but  should  pay  Mr.  Watts's 
costs  at  law  subsequent  to  the  time  of  filing  the  bill^  to  be 
taxed ;  that,  with  regard  to  the  costs  in  equity,  they  should 
be  paid  by  Mr.  Hyde,  except  so  far  as  they  have  been  in- 
creased by  the  circumstance  that  the  plaintiff  has  sought 
other  relief  than  the  establishment  of  the  deed  against  the 
defendant  and  an  injunction  against  the  action;  and  that, 
as  far  as  they  have  been  so  increased,  there  should  be  no 
costs  on  either  side. 

But  it  is  now  fit  to  make  the  observations  on  the  plead- 
ings which  I  have  stated  that  I  should  make,  and  subject 
to  which  all  that  I  have  said  must  be  taken  as  said. 

The  bill  does  not  allege  that  there  was  any  agreement, 
or  promise,  or  understanding  on  the  part  of  the  plaintiff 
and  defendant,  or  either  of  them,  for  the  payment  by  the 
former  of  his  debt  to  the  latter  in  full,  notwithstanding  the 

(a)  Seagrave  v.Kirwan,  Beatt.  (6)  8  Bligh,  111. 

157.  (c)  2  CI.  &  Finn.  102. 
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1846.  release,  against  the  apparent  purport  of  the  deed.  The 
bill  has  not  a  statement  or  charge  of  any  such  kind;  the 
plaintiff  is  absolutely  silent  on  the  subject.  It  is  the  de- 
fendant who  produces  that  part  of  the  case^  placing  it 
prominently  upon  his  answers.  This^  perhaps,  he  did  from 
thinking,  that,  being  a  professional  man^  he  ought,  in  a 
cause  involving  his  own  interest,  to  state  ever3rthing  re- 
levant that  he  knew,  and  the  matter  of  &uGt  in  question 
was,  of  necessity,  within  his  knowledge  so  far  as  his  own 
conduct  and  views  were  concerned.  Without  saying  more 
of  its  nature,  at  least  the  disclosure,  if  founded  on  such  a 
reason,  was  creditable  to  him. 

Probably  it  is  more  difficult  to  account  for  the  silence 
of  the  bill,  than  for  the  answers  q>eaking  out;  nor  do  I 
know  that  it  is  material  that  either  should  be  accounted 
for.  Were  I  to  speculate  as  to  the  cause  of  the  bill  stand* 
ing  as  it  does,  I  might  perhaps  suppose  the  possibility  of 
the  plaintiff  not  liking,  without  at  least  a  sense  of  ne- 
cessity, to  avow  a  participation  in  a  scheme  of  secret  pre- 
ference of  one  among  several  compounding  creditors,  which, 
if  sincere  on  his  part,  was  not  likely  to  be  viewed  very 
benignantly  by  the  less  favoured,  if  insincere,  might  still 
be  liable  to  be  placed  in  a  point  of  view  not  particulariy 
eligible.  I  could  not  well  suppose  the  statements  of  the 
answer  on  the  subject  to  be  the  mere  result  of  firacy  or 
of  erroneous  recollection,  at  least  unless  it  were  by  the 
plaintiff  demanded  of  the  court  so  in  effect  to  treat  them ; 
but  I  might  possibly  suppose  the  plaintiff  to  have  relied  so 
firmly  on  the  case  distinctly  stated  by  the  bill,  as  to  think 
it  not  in  need  of  any  such  aid  from  the  answers,  or  to  have 
considered  that  the  allegations  of  the  answers  put  the 
subject  of  those  allegations  sufficiently  in  issue  for  every 
purpose  of  the  cause;  nor,  indeed,  have  I  decided  or  ex- 
pressed an  opinion,  that  those  two  views,  if  taken,  were 
taken  erroneously.  I  wish  to  be  understood  as  saying 
nothing  at  present  upon  either  of  them,  as  believing  the 
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course  which  I  take  on  the  present  occasion  to  be  rights  1846. 
whether  the  statements  of  the  bill  alone,  considered  most 
strictly  against  the  plaintiff,  (supposing  them,  as  to  the 
material  part  of  them,  proved),  are  or  are  not  sufficient  to 
entitle  him  to  the  relief  that  he  asks,  and  whether  the 
principles  on  which  the  Court  of  Chancery  proceeded  in 
Parsons  v.  Briddock  (a),  Gordon  v.  Gordon  (A),  Aiwood  v. 
(c),  and  Taylor  v.  Tabrum  (rf)  are  or  are  not  so  ap- 
plicable to  the  present  case,  as  to  give  the  plaintiff  on  the 
record,  as  it  stands,  the  benefit  of  the  defendant's  allega- 
tions in  question,  as  fully  as  if  they  were  in  the  bill.  What- 
ever may  be  the  correct  view  of  the  case  in  either  of  these 
respects,  there  are  considerations  belonging  to  it  which,  in 
my  judgment,  demand  that  I  should  not  part  with  it  with- 
out allowing  the  plaintiff  to  place  on  the  record,  by  amend- 
ment, distinctly  the  ground  of  relief  to  which  I  have  so 
particularly  adverted,  if  he  shall  desire  to  do  so,  and  afford- 
ing the  defendant  the  opportunity  if  he  has  not  had  it,  or 
further  opportunity  if  he  has  had  it,  of  meeting,  if  he  can, 
that  view  of  the  case. 

The  order  therefore  that  I  think  it  right  to  make  is  that 
which  the  Registrar  will  read;  before  which  I  will  only 
add,  that,  if  the  plaintiff  shall  decline  amending  the  bill  in 
the  manner  that  I  have  mentioned,  I  shall  reoonsider  the 
case  in  its  present  shape,  and  state  as  soon  as  I  can  my 
conclusion,  when  formed,  whether  it  will  be  more  proper  to 
give  the  plaintiff  relief,  or  to  dismiss  the  bill ;  a  question 
upon  which,  if  matters  are  to  stand  as  now^  I  have  some 
doubt  at  present. 

It  IS  ORDERED,  that  the  plaintiff  be  at  liberty,  within  ten  days,  to  amend 
the  bill,  by  making  expressly  such  case  (if  any)  as  he  has  for  relief,  upon 
the  ground  or  in  consequence  of  such  agreement,  promise,  or  undertaking 
(if  any)  as  there  was  upon  the  part  of  the  plaintiff  and  defendant,  or 
either  of  them,  that  the  debt  due  from  the  plaintiff  to  the  defendant  at 

(a)  2  Vem.  608.  (c)  1  Russ.  858  ;  5  Russ.  147. 

(b)  3  Swanst.  400.  (d)  6  Sim.  281. 
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the  time  of  the  resolutions  in  the  pleadings  mentioned,  or  of  the  defend- 
ant's execution  of  the  release  in  the  pleadings  mentioned,  should  be  paid 
in  full  by  the  plaintiff,  notwithstanding  such  release;  but  the  plaintiff 
is  not  to  extend  or  vary  the  prayer  of  the  bill,  or  to  require  any  answer 
to  the  amendments.  And  the  defendant  is  to  be  at  liberty  to  put  in  an 
answer  to  such  amendments  within  three  weeks  from  the  present  time ; 
which  answer  (if  any)  is  not  to  be  excepted  to,  and  is  to  be  deemed  and 
considered  as  baring  been  replied  to  immediately  after  the  filing  the 
same.  And  the  plaintiff  Is  not  to  be  at  liberty  to  examine  any  witness 
without  the  leave  of  the  Court.  But  the  defendant,  whether  answering  or  not 
answering  such  amendments,  is  to  be  at  liberty,  within  six  weeks  from 
the  present  time,  to  examine  any  witness  or  witnesses  in  this  cause,  for 
the  purpose  of  resisting  the  case  (if  any)  which  shall  be  made  by  the  said 
amendments,  whether  sucb  witness  or  witnesses  shall  or  shall  not  have 
been  already  examined  in  this  cause;  and  publication  of  such  evidence  is 
to  pass  at  the  end  of  the  said  six  weeks,  without  further  order.  And  if  the 
said  amendments  shall  be  made,  it  is  ordered  that  thb  case  do  stand  in 
the  paper  to  be  further  heard  on  Monday,  the  23rd  March  next.  And 
the  parties  respectively,  whether  a  cross  bill  shall  or  shall  not  be  filed, 
are  to  be  at  liberty  to  apply  to  this  Court  for  a  variation  of  either  of  the 
times  aforesaid,  or  otherwise  as  they  may  be  advised.  And  if  the  bill  shall 
not  be  amended  as  aforesaid,  it  is  ordered  that  the  cause  do  stand  for 
judgment  on  the  record  as  it  stands,  on  the  26th  February  next. 


March  2Qrd.       The  plaintiff  amended  his  bill,  and  the  defendant  put  in 

an  answer  and  entered  into  evidence,  of  which  the  follow- 
ing is  a  small  portion : — 

Charles  Evans,  the  publisher  of  "  The  UDited  Service 
Gazette,'^  being  examined  for  the  defendant,  stated,  that, 
in  pursuance  of  instructions  received  by  him  from  the 
plaintiff,  he  applied  to  several  of  the  plaintiff  ^s  creditors* 
and  requested  them  to  sign  the  trust-deed ;  that  some  of 
them  signed  it,  but  many  refused  to  do  so;  that,  in  order 
to  obtain  their  signatures,  the  deponent  was  positively  in- 
structed by  the  plaintiff  to  tell  all  the  creditors  that  he 
would  ultimately  pay  them  all  in  full,  and  that  he  should 
consider  what  they  did  not  get  under  the  deed  as  a  debt 
of  honour ;  that  the  deponent  so  informed  several  of  the 
said  creditors ;  that  the  deponent  does  not  now  recollect 
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the  exact  terms  on  which  the  creditors  were  arranged  with,  1846. 
but  he  knew  that  Messrs.  Whittaker  &  Co.  were  settled 
with  in  some  manner  by  which  they  were  nearly  paid  in 
full,  and  they  did  not  sign  the  deed ;  that  a  Mr.  Pulbrook 
was  paid  iE65,  and  his  solicitor  signed  the  deed  for  £95, 
being  the  whole  demand ;  that  another  creditor,  Mr.  Fox 
Stephens,  was  either  paid  by  the  plaintiff  for  his  debt  and 
costs  or  part  thereof,  and  he  did  not  sign  the  deed ;  that 
certain  costs  were  also  paid  to  Mr.  Remnant's  solicitor,  to 
induce  him  to  sign  the  deed. 

The  trustees,  How  and  Spottiswoode,  were  also  examined 
by  the  defendant.  They  corroborated  the  testimony  of 
the  former  witness  as  to  the  arrangements  made  with  cer- 
tain creditors.  They  also  stated,  that  they  did  not  consider 
or  treat  the  trust-deed  of  the  1st  December,  1841,  as  an 
ordinary  deed  of  composition  between  a  debtor  and  his 
creditors,  and,  as  they  believed,  it  was  not  so  treated  by 
the  plaintiff.  The  deed,  they  stated,  was  different  from  an 
ordinary  composition-deed,  because  the  plaintiff  did  not 
assign  any  property  by  it,  but  covenanted  to  pay  a  sum  of 
£bOO  per  annum  for  three  years  only,  which  they  did  not 
consider  to  be  half  his  income.  The  plaintiff  also  had 
power  to  annul  the  deed,  if  a  sufficient  number  of  his 
creditors  did  not  sign  it  to  satisfy  him;  and,  if  a  few 
creditors  only  signed  the  deed,  it  was  in  their  favour,  as 
they  would  get  a  larger  dividend.  Under  these  circum- 
stances, they  considered  that  the  plaintiff  might  make 
any  arrangement  he  pleased  with  the  creditors  who  would 
not  sign  the  deed.  He  accordingly  did  so,  not  only  with- 
out the  objection  of  the  trustees,  but  with  their  assistance. 
They  added,  that  the  defendant,  in  the  first  instance,  re- 
fused to  sign  the  deed,  and  that  he  only  signed  it  in  order 
to  oblige  Spottiswoode. 

The  cause  now  came  on  for  hearing,  on  the  further 
evidence. 
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1846.  Mr.  Anderdon  and  Mr.  Hallett,  for  the  defendant. 


The  Vicb-Chancbllor. — Some  portions  of  the  new 
evidence  appear  to  me  to  transgress  the  limit  fixed  by  the 
order  of  Slst  January  last.  And  so  far^  therefore,  the 
new  evidence  is  improperly  here,  and  cannot  be  attended 
to.  But  this  observation  does  not  apply  to  the  whole  of 
it.     There  are  parts  of  it  properly  before  the  Court 

But  the  case,  on  the  whole,  does  not,  I  think,  stand  more 
favourably  for  the  defendant  than  it  did  in  January.  Cir- 
cumstanced as  he  and  the  plaintiff  were  with  reference  to 
each  other,  the  burthen,  in  my  judgment,  is  on  the  defend- 
ant to  demonstrate,  that  the  plaintiff,  either  when  the  de- 
fendant executed  the  deed,  or  within  a  sufficient  time  for 
the  plaintiff^s  guidance  after  the  defendant's  execution  of 
the  deed,  understood  accurately,  or  was  accurately  informed 
of,  the  legal  and  equitable  position  in  which  that  circum- 
stance placed  each  with  reference  to  the  other  of  them,  and 
the  footing  on  which  any  promise  of  the  plaintiff  after  the 
execution  of  the  deed  to  pay  the  defendant  in  full  stood 
legally  and  equitably. 

This,  in  my  opinion,  is  not  shewn.  I  think,  that^  upon 
the  materials  before  the  Court,  the  plaintiff  is  entitled  to 
say  in  this  suit,  that  the  defendant,  while  affected  by  the 
relation  of  solicitor  and  client  between  them,  so  acted  as 
to  have  become  precluded  between  them  from  saying,  that 
any  act  of  default  in  evidence  before  me  had  the  effect 
(between  them,  I  repeat)  of  avoiding  the  deed.  The  de- 
fendant, who  might  have  filed  a  cross  bill  before  or  after 
the  Slst  January,  has  not  done  so. 

I  have  attended  carefully  to  the  whole  of  the  arguments, 
and  therefore  of  course  to  the  observations  that  have  been 
made  as  to  costs  here  and  at  law.  But  the  reasons  remain 
which  induced  me  to  express  myself  provisionally  as  I  did 
on  that  subject  on  the  Slst  January^  after  a  full  hearing 
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and  mature  consideration  of  the  entire  ease  as  the  record         1846. 
then  stood. 

By  the  decree,  a  perpetual  injunction  was  granted  to  restrain  the  ac- 
tion ;  the  fund  out  of  court  was  directed  to  be  transferred  to  the  plain- 
tiff; the  defendant  to  pay  the  plaintiff  the  costs  at  law  accrued  since  his 
appearance  to  the  plaintiff's  suit  in  equity,  and  the  costs  (with  certain  ex- 
ceptions) of  the  suit  in  equity. 


BuRKiTT  V.  Ransom.  Januafymh, 

T27thy  3lst. 

HE  bill  was  filed  by  certain  pecuniary  legatees  under  a.  having  lent 

one  of  the  codicils  of  John  Burkitt,  who  died  in  1841,  without  tiing 

against  the  executors  and  the  heir-at-law  of  the  testator.  ^r^!^9^}^^ 

praying  that  the  will  (by  which  the  debts  and  legacies  and  his  family 

were  charged  on  the  testator^s  real  estate^  and  the  residue  had  been  held 

of  his  real  and  personal  estate  given  to  his  executors)  and  t^st  for  c  "* 

codicils   might  be   established ;   that  the  usual  accounts  Afterwards,  B. 

becoming  em- 
might  be  taken  of  the  testator's  debts,  funeral  and  testa-  barrassed  in  his 

mentary  expenses,  and  legacies ;  that  the  personal  estate  and'oDUkeiTto 

not  specifically  bequeathed  might  be  applied  in  a  due  ^w  ^^ 

course  of  administration ;  that,  if  necessary,  relief  might  the  urgent  so- 

be  had  against  the  real  estate  not  devised,  and  that  the  c,  giyes  the 

debts,  funeral  and  testamentary  expenses,  might  be  paid  J^^^S" 

or  provided  for.  ^^^  '^®  amount. 

...  Subsequently 

The  usual  decree  in  an  administration  suit  of  this  nature  B.  dies  insoiy- 

having  been  made,  the  defendant  Gteorge  Goldsmith,  one  out'hi^ing^rer 

of  the  testator's  executors,  claimed  to  prove  before  the  ^^^^^^1^' 

Master  a  debt  of  £1000,  which  he  alleged  to  be  due  to  in  a  suit  for  the 

administration 

him  under  a  promissory  note  made  to  him  by  the  testator,  of  A.'s  asseu, 

dated  the  10th  August,  1837,  whereby  the  testator  pro-  1^^^^,^ 

mised  to  pay  to  the  claimant  or  order,  on  demand,  the  ^SH^**™f*^ 

*^   "^  '  '  Held,  that  C. 

sum  of  £1000  for  value  received.  may  prove  the 

The  claimant  having  proved  the  note  in  the  ordinary  A.'sSateasa 
manner,  the  Master,  upon  the  objection  of  the  plaintiff  cSnty^*"*' 
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1846.  and  other  legatees,  that  the  note  was  merely  yoluntary, 
thought  it  right  to  put  the  claimaut  to  prove  considera- 
tion. He  accordingly  produced  the  evidence  which  is 
hereafter  stated.  The  Master,  however,  notwithstanding 
the  evidence,  disallowed  the  claim ;  whereupon  the  claim- 
ant took  an  exception  to  his  report,  and  the  exception 
now  came  on  for  argument. 

The  evidence  before  the  Master  was  as  follows : — 
Bobert  Bansom,  (a  co-executor  with  the  claimant),  by 
his  affidavit,  stated,  that  he  had  been  the  attorney  of  the 
testator  for  twenty  years  before  his  death;  that,  during 
the  last  six  years  of  his  life,  the  testator  had  become 
deeply  involved  in  responsibilities  on  behalf  of  one  Ellis- 
ton  Allen.  That  the  testator  informed  deponent,  that  he 
had  many  years  ago  deposited  the  sum  of  £1000  in  the 
hands  of  Allen,  in  trust  for  the  claimant  George  (Gold- 
smith; that  the  deponent  had  often  heard  the  testator 
speak  of  the  £1000  in  the  hands  of  Allen  as  ''  George's,'' 
(meaning  George  Goldsmith's) ;  that  he  had  deposited  it 
with  Allen  without  taking  any  security,  from  the  great  con- 
fidence he  had  always  had  in  Allen's  character,  and  upon 
the  promise  of  Allen,  that  he  would  hold  himself  responsi- 
ble for  the  money  to  George  Goldsmith,  for  whom  he 
always  professed  the  greatest  regard.  That  the  testator,  on 
several  occasions,  expressed  his  fears  that  Allen,  from  the 
state  of  his  affairs,  would  not  be  able  to  repay  the  money, 
either  to  himself  or  Goldsmith;  and  that  he  (the  testator)  was 
willing  to  do  anything  to  secure  and  recompense  Gt)ldsmith 
the  full  amount  of  the  £1000  which  he  had  so  incautiously 
deposited  with  Allen.  The  deponent  also  stated,  that, 
some  time  in  August,  Gbldsmith,  accompanied  by  the 
deponent,  had  an  interview  with  the  testator,  and  then 
represented  to  him  his  great  want  of  caution  in  hav- 
ing entrusted  Allen  with  so  large  a  sum  without  taking 
any  acknowledgment;  that,  on  that  occasion.  Goldsmith 
requested  the  testator  to  give  him  some  security  or  gua- 
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rantie  in  respect  of  the  £1000^  urging  the  utter  useless-  1846, 
ness  of  attempting  to  obtain  any  security  from  Allen,  he 
(Gbldsmith)  being  well  aware  of  Allen's  desperate  circum- 
stances; that,  a  few  days  afterwards,  the  testator,  for  the 
purpose,  as  he  stated  to  the  deponent,  of  making  good  the 
iSlOOO  to  George  Gt)ldsmith,  made  and  gave  to  him  the 
promissory  note  in  question.  The  deponent  farther  stated, 
that  he  had  heard  Allen  say  that  the  £1000  had  been  de- 
posited with  him  by  the  testator  on  account  of  (Goldsmith. 
That  Allen  died  in  April,  1838,  insolvent. 

Mary  Goldsmith,  the  mother  of  Qeorge  Gbldsmith,  de- 
posed that  she  had  known  the  testator  for  many  years,  and 
that,  twenty-three  years  since^  the  testator  told  her  that  he 
had  then  lately  held  the  sum  of  £1000  in  trust  for  Gteorge 
Gbldsmith,  the  youngest  son  of  the  deponent,  who  was 
then  at  school,  bat  that  he  had  lent  it  to  Elliston  Allen. 
That  the  testator  had  since  frequently  reminded  her  of  the 
circumstance,  and  had  expressed  to  her  his  hopes,  that,  as 
he  had  not  taken  any  written  acknowledgment  from  Allen, 
he  (Allen)  would  act  honourably  towards  Gbldsmith,  as 
he  had  always  appeared  to  take  a  great  interest  in  the 
welfare  and  prosperity  of  the  said  Oeorge  Goldsmith. 
That,  on  several  occasions,  Allen  confessed  to  the  deponent 
that  the  testator  had  advanced  to  him  the  £1000,  and  he 
(Allen)  said  that  he  would  make  the  same  good  either  to 
the  testator,  or,  in  case  of  his  decease,  to  Gteorge  Gold- 
smith. That,  about  eight  years  since,  the  testator  having 
discovered  that  Allen  was  in  embarrassed  circumstances, 
frequently  stated  to  the  deponent  his  fear  lest  Gteorge 
Croldsmith  should  lose  the  £1000,  unless  he  (the  testator) 
made  it  secure  to  him  in  some  way  or  other ;  and  that 
Allen,  shortly  before  his  death,  admitted  to  the  deponent 
that  he  still  held  the  said  £1000  for  the  said  George 
Goldsmith. 

Maria  Harrison,  the  sister  of  the  claimant,  deposed  that 
she  lived  in  the  house  with  the  testator  for  seven  years 
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1846.  last  before  his  death  as  his  housekeeper,  and  that,  during 
the  former  part  of  that  time,  the  testator  was  on  the  most 
finendly  terms  with  Allen,  and  always  spoke  of  him  as  a 
most  honourable  man  and  a  person  of  responsibility.  That 
she  was  at  that  time  a  witness  to  frequent  money  trans- 
actions between  the  testator  and  Allen,  and  that  the  tes- 
tator was  in  the  frequent  habit  of  accommodating  Allen 
with  his  name  and  credit.  That  the  testator,  about  1834, 
having  discovered  that  Allen  had  greatly  deceived  him  in 
their  money  transactions,  and  that  his  circumstances  were 
much  embarrassed,  became  very  uneasy,  and  frequently 
mentioned  his  regret  at  the  loss  which  George  Groldsmith 
was  likely  to  sustain,  through  Allen,  in  respect  of  dElOOO 
which  the  testator  told  the  deponent  he  once  held  for  the 
said  George  Goldsmith,  but  which  he,  relying  upon  Allen's 
honour  and  integrity,  and  believing  him  to  be  in  good  cir- 
oumstances,  had  lent  to  Allen  without  taking  any  security; 
but  that  Allen  was  in  the  habit  of  paying  interest  for  the 
same  at  £5  per  cent,  per  ammm^  and  that  he  continued  to 
pay  it  till  within  a  year  of  the  testator's  death.  That,  some 
time  in  the  month  of  July,I837,the  deponent  was  present  at 
an  interview  which  George  Goldsmith  had  with  the  testator ; 
and  that  Groldsmith  told  the  testator  that  he  had  just 
before  spoken  to  Allen  respecting  the  j£1000,  and  that, 
from  the  manner  in  which  Allen  had  conducted  himself 
towards  him,  he  feared  that  he  should  never  see  a  farthing 
of  his  money ;  that  the  testator  thereupon  became  greatly 
excited,  and,  having  expressed  his  indignation  at  the 
fraudulent  conduct  of  Allen,  intimated  his  readiness  to  do 
what  lay  in  his  power  to  make  good  the  £1000. 

The  statement  in  Maria  Harrison's  aflSdavit  as  to  the 
payment  of  interest  on  the  dElOOO  by  the  testator  being 
somewhat  obscure,  further  affidavits  were  made  by  her 
and  Robert  Ransom,  shewing  that  interest  on  the  iSlOOO 
was  regularly  paid  by  the  testator  to  George  Groldsmith 
for  several  years  both  before  and  after  he  gave  the  pro- 
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missory  note  in  question.     It  was  stated  by  Maria  Har-         1846. 
rison,  that  she  herself  had  on  some  occasions  remitted  the      bubeitt 
interest  by  direction  of  the  testator.     It  appeared  that  on      ^   ^^ 

^  Y  Ransom. 

other  occasions  the  interest  had  been  paid  through  the 
testator's  bankers. 

The  testator  had^  by  his  will,  dated  the  20th  January, 
1884,  appointed  Allen  to  be  one  of  his  executors,  and  had 
given  him  benefits  under  his  will  jointly  with  the  other 
executors;  but  by  a  codicil  he  revoked  that  appointment 
and  also  the  gifts  to  Allen;  and  by  subsequent  codicils, 
referring  to  the  losses  that  his  estate  would  probably  sus- 
tain and  had  sustained  from  his  having  been  responsible 
for  Allen,  he  revoked  other  legacies. 

Mr.  JVigramy  Mr.  Chandles9,  and  Mr.  Atherion,  for  the 
exception. — ^The  effect  of  the  testator's  act  in  placing  the 
£1000  in  Allen's  hands,  coupled  with  his  subsequent  de- 
clarations, was,  to  constitute  himself  a  trustee  of  Allen's 
debt  in  favour  of  Goldsmith :  M^Fadden  v.  JerJcyn$  (a). 
The  evidence  all  tends  to  shew  that  he  was  a  trustee,  and 
not  a  mere  volunteer,  although  it  is  not  clear  how  the 
trust  arose.  Treating  him  as  a  trustee,  the  act  of  lending 
the  money  to  Allen  without  taking  security,  Allen  being  a 
person  who  was  under  pecuniary  obligations  to  him,  was 
an  act  of  imprudence;  and  when  Allen  became  embar- 
rassed, the  testator  was  placed  under  a  moral  obligation  to 
secure  Goldsmith,  and  that  moral  obligation  was  a  sufiicient 
consideration  for  the  note:  Lee  v.  Muggeridge  [b).  Besides, 
a  promissory  note  to  pay  the  debt  of  a  third  person  is 
primd  facie  binding;  PoppleweU  v.  WUsan  (c),  Ridaui 
V.  Bristow  (d),  Coombs  v.  Ingram  (e) ;  and  it  lies  upon 
those  who  dispute  the  consideration  for  such  a  note  to 
make  out  their  case.    The  exceptant  must  be  considered 

(a)  1  Hare,  458;  1  Phill.  153.  (d)  1  C.  &  J.  231. 

(h)  5  Taunt.  36.  (e)  4  D.  &  R.  211. 

(c)  1  Str.  264. 
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1B46.  ^  as  a  plaintiff  in  an  action  on  the  note  against  the  exe- 
cutors. The  defendants  must  state  affirmatively  the  cause 
of  making  the  note,  it  is  not  sufficient  for  them  to  plead 
want  of  consideration :  Atkinson  v.  Davies  {a),  Sowerby  v. 
Butcher  (*). 

Mr.  Cooper  and  Mr.  Elderton^  for  the  plaintiffs. — ^The 
cases  of  UoUiday  v.  Atkinson  (c)  and  Eastwood  ^i.  Kenyan  {d) 
are  at  variance  with  Lee  v.  Muggeridge,  A  mere  moral  ob- 
ligation is  not  a  sufficient  consideration  even  for  an  express 
promise.  It  does  not,  however,  appear  that  the  testator 
was  under  any  moral  obligation  to  make  good  the  iSlOOO 
to  Mr.  Goldsmith.  It  is  suggested  that  there  was  a  trust; 
but  there  is  nothing  in  the  evidence  to  shew  how  the  trust 
was  constituted.  If  there  was  no  trust,  there  was  no  con- 
sideration for  the  note.  [The  Vtce-ChanceUor, — Suppose 
I  make  upon  a  gentleman,  respectfully  and  courteously, 
a  claim,  not  upon  his  honour,  but  as  of  right,  mis-stating 
no  fact,  suppressing  no  fact,  and  he  submits  to  the  claim, 
and  gives  a  promissory  note  upon  the  footing  that  he  is  liable : 
is  it  afterwards  competent  to  him  to  say,  for  the  purpose 
of  impeaching  the  consideration,  that  in  fact  the  claim,  ho- 
nestly though  erroneously  made,  and  deliberately  though 
erroneously  submitted  to,  is  without  foundation?]  We 
submit,  that  it  is. 

Mr.  Swanston  and  Mr.  Bacon,  for  the  heir-at-law,  took 
the  same  course  of  argument  as  that  of  the  plaintiffs.  They 
also  observed  that  it  was  immaterial  now  to  consider  whe- 
ther the  executors  ought  to  have  proved  want  of  con- 
sideration, because  the  Master  had  founded  his  report 
on  the  failure  of  evidence  on  the  part  of  the  exceptant, 
and  the  exceptant  had  not  objected  to  that  course. 


(a)  11  Mee.  &  W.  286.  (c)  5  B.  &  C.  501. 

\h)  2  C.  &  M.  sea  \d)  11  Ad.  &  £11.  438. 
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Mr.  Russell  and  fF.  H.  Smith,  for  the  executors.  1846. 

Mr.  Sheffield,  for  other  parties. 


BURKITT 
V. 

Ransom. 


Mr.  Wigram,  in  the  coarse  of  his  reply,  referred,  in  sup- 
port of  the  case  of  Lee  v.  Muggeridge,  to  2  Sound,  137.  d. 
He  also  cited  Wilkinson  v.  Byers  (a),  and  Longridge  v.  Dor^ 
viao{b). 

The  following  cases  were  also  mentioned  in  the  course 
of  the  argument:  Hawkes  v.  Saunders  (c),  lAttlefield  v. 
Shee  (rf),  Cory  v.  Cory  {e),  Gordon  v.  Gordon  (/). 

The  Vice-Chancellor. — In  this  case,  which  I  think  not  Jan.  31«f. 
free  from  difficulty,  if  the  counsel  for  either  of  the  parties 
had  wished  to  have  the  question  in  dispute  decided  at  law, 
or  to  have  the  opinion  of  a  court  of  law  upon  it,  or  an 
opportunity  of  adducing  in  this  Court  farther  evidence,  I 
should  probably  have  acceded  most  readily  to  the  desire. 
But  the  counsel  for  all  the  parties  having  stated  their  wish 
to  be,  and  having  requested,  that  the  case  should,  upon  the 
existing  evidence,  (without  any  attempt  at  addition),  be 
decided  by  the  Court  of  Chancery,  without  resort  to  the 
aid  of  a  jury  or  a  court  of  law,  I  consented  so  to  deal  with 
the  matter. 

The  claim  of  Mr.  Goldsmith,  the  exceptant,  is  to  be  a 
creditor  of  the  estate  of  Mr.  Burkitt,  the  testator  in  the 
cause,  upon  a  promissory  note  for  £1000,  made  and  signed 
by  him  in  1837,  in  favour  of  Mr.  Groldsmith.  The  claim 
is  resisted  on  the  alleged  ground  that  the  note  was  not 
given  for  valuable  consideration — was  hudum  pactum;  and 
this  is  the  point  to  be  decided. 

It  is,  I  think,  plain,  that,  if  Mr.  Goldsmith  had  not  been 
an  executor  of  Mr.  Burkitt,  and  had  brought  an  action 

(a)  1  Ad.  &  Ell.  106.  (d)  2  B.  &  Ad.  811. 

Ih)  5  B.  &  Aid.  117.  (<f)  1  Vez.  sen.  19. 

(c)  Cowp.  289.  (/)  3  Swanst.  400,  463. 

VOL.    II.  D  D  C.  C.  C. 
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1846.  upon  the  note  against  his  executors,  and  the  only  defence 
made  had  been  on  the  ground  of  absence  of  valuable  con- 
sideration,  and  the  only  evidence  had  been  proof  of  his 
signature,  the  note  being  produced  from  the  plaintifiPs 
custody,  the  plaintiff  must  have  had  the  verdict  and 
judgment.  It  may  not,  however,  be  equally  plain,  and  I 
desire  to  be  understood  as  neither  asserting  nor  denying, 
that,  had  Mr.  Goldsmith's  case  before  the  Master  in  this 
cause,  under  a  decree  for  administering  Mr.  Burkitt's  assets, 
been  neither  supported,  nor  opposed  by  any  evidence  beyond 
his  affidavit,  except  the  production  by  him  of  the  note,  and 
proof  of  the  testator's  signature,  and  of  pa3rment  by  him  to 
Mr.  Goldsmith  of  interest  upon  it,  it  would  have  been  right 
to  treat  him  as  a  creditor  of  the  estate  upon  the  note. 
The  matter  does  not  so  stand.  There  is  other  evidence. 
Mr.  Ransom,  the  testator's  solicitor,  who  is  one  of  his 
executors,  and  has  not  been  represented  on  either  aide  as 
a  person  otherwise  than  perfectly  respectable,  deposes  not 
only  to  the  fact  of  the  signature  of  the  note,  but  to  other 
circumstances  also.  His  affidavit  is  thus:  [His  Honor  here 
read  Mr.  Ransom's  affidavit]. 

I  do  not  collect  that,  with  any  portion  of  this  affidavit, 
anything  contained  in  either  of  the  affidavits  of  the  other 
witnesses  is  inconsistent,  and  I  must,  I  think,  take  it  as 
true.  Nor  does  there  appear  any  reason  for  supposing 
that  either  the  deponent  Mrs.  Gk)ld8mith  or  the  deponent 
Mrs.  Harrison  is  otherwise  than  credible  and  respectable. 
They  and  Mr.  Ransom  are  the  exceptant's  witnesses,  and 
are  the  only  witnesses. 

The  affidavits,  taken  together,  suggest  several  points,  but 
especially  these  two  questions :  first,  whether,  before  the  note 
was  given  or  promised,  Mr.  Goldsmith  had  acquired  a  right, 
enforceable  at  law  or  in  equity,  against  the  testator  and 
Mr.  Allen,  or  either  of  them,  to  the  debt  of  j£lOOO,  which 
the  affidavits  mention  as  due  from  Allen.  With  this  ques- 
tion the  solvency  or  insolvency  of  Allen  has  not,  nor  has  any 
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notion  of  a  breacli  of  trust,  if  any  committed  by  the  testa-         1846. 
tor,  anything  to  do.    Secondly,  whether,  Allen^s  means  of      bobkitt 
payment,  if  he  ever  had  any,  having  failed,  the  testator  ^' 

Ransom. 

(independently  of  the  note,  independently  of  any  agreement 
to  give  the  note)  was  liable  to  make  good  to  Mr.  Goldsmith 
the  money  thus  due  from  Mr.  Allen;  a  question  obviously 
very  different  from  the  former. 

Now,  whatever  may  be  the  correct  answer  to  each  of 
these  two  questions,  if  I  am  asked,  whether,  upon  the  evi- 
dence, it  is  reasonable  and  right  to  believe,  that,  before  the 
note  was  given  or  promised,  Mr.  Ransom,  Mr.  Groldsmith, 
and  the  testator  might,  whether  erroneously  or  not  erro- 
neously, yet  fairly  and  rationally,  have  supposed  the  testator 
liable,  not  merely  in  honour,  but  liable  in  equity, — ^liable  in 
an  enforceable  manner, — ^to  make  good  the  £1000,  lost  or 
likely  to  be  lost  by  means  of  the  state  of  Allen's  circum- 
stances,! must  answer  that  question  certainly  in  the  affirm- 
ative. 

Fraud  is  not  imputed  in  the  case.  Mr.  Gk)ld8mith,  Mr. 
Ransom,  and  the  testator  respectively,  may  or  may  not  have 
accurately  understood, — Mr.  Ransom  and  Mr.  Goldsmith 
respectively,  may  or  may  not  have  accurately  represented 
to  the  testator — ^the  state  of  the  law,  whether  as  admini- 
stered in  courts  of  equity  or  otherwise.  But  it  is  not 
proved  or  alleged  that  any  fact  was  misrepresented  to  the 
testator,  or  suppressed  or  concealed  from  him,  or  that  any 
material  fact  was  unknown  to  him;  and  it  seems  to  me 
that  there  was  on  each  side  perfect  fairness  of  intention. 

To  this  I  may  add  expressly,  that  I  am  satisfied  that 
the  testator  signed  and  gave  the  note  under  the  impres- 
sion and  with  the  intention  that  it  was  to  bind  him  legally 
and  equitably,  and  not  merely  in  honour.  It  is  of  course 
a  very  different  question  whether  it  did  in  truth  bind  him 
legally  or  equitably. 

Was,  then,  the  note  for  valuable  consideration?  Now, 
it  may,  I  think,  safely  be  said,  that,  most  clearly,  the 

D  D  2 
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1846.        giving  of  the  note  was  connected  with  the  £1000  dae  from 

BoBKiTT      Alien;  that  the  £1000  due  from  Allen,  and  Allen's  cir- 

V.  cumstances,  and  the  testator's  wish  that  Mr.  Goldsmith 

Ransom. 

should  have  £1000  from  him  in  the  place  of  that  sum, 
formed  his  motives  or  reasons  for  making  the  note,  or  part 
of  those  motives  or  reasons.  So  much  appears  certain; 
and  it  is,  I  repeat,  as  I  view  the  case,  consistent  with  every 
portion  of  the  evidence,  to  suppose  it  possible,  that  the 
testator,  independently  of  the  note  and  of  any  promise  to 
give  it,  held  himself  to  be,  and  in  fact  was,  under  an  equi- 
table liability  to  make  good  the  £1000  to  Mr.  Gk>ldsmith, 
and  made,  therefore,  the  note  for  a  debt,  and  not  as  a  gift* 
Such  a  state  of  things  appears  to  me,  upon  the  evidence, 
fairly  and  reasonably  possible. 

The  note  is  expressed  on  the  face  of  it  to  be  "  for  value 
received/'  a  circumstance  which,  though  it  would  probably 
not  be  fit  to  lay  great  stress  upon  it,  ought  not  certainly 
to  be  entirely  disregarded. 

Had  the  testator  refused  to  give  the  note,  had  he  denied 
his  liability,  who,  upon  these  materials,  can  venture  to  say 
whether  proceedings  would  not  have  been  taken,  on  the 
exceptant's  part,  to  obtain  and  preserve  evidence,  now  not 
obtainable,  or  directly  to  recover  the  money,  which  the 
note  (considered  as  valid  and  binding)  prevented?  Who 
shall  venture  to  say  what  the  result  or  effect  of  those  pro- 
ceedings, if  any,  would  have  been?  Not  merely  did  the 
testator  prevent  further  investigation  and  pressure,  as 
against  himself  and  Allen,  by  giving  the  note,  but  he  con- 
tinued in  the  same  course,  continued  to  impress  on  the 
mind  of  the  exceptant  the  notion  that  the  testator  consi- 
dered the  note  binding  on  him,  by  paying  from  time  to  time 
(the  evidence,  I  think,  proving  that  the  testator  paid  the 
exceptant  from  time  to  time)  interest  upon  it.  The  testa- 
tor is  dead :  Allen  is  dead.  Neither  can  now  be  examined 
or  interrogated. 

An  obscurity  hangs  over  the  case,  which,  but  for  the 
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note^  might  have  been  dispelled  or  prevented  from  arising. 
In  such  a  state  of  things^  whether  legal  rules  or  equit- 
able rules  ought  to  be  deemed  to  govern  the  case^  what 
is  the  proper  presumption,  from  the  circumstantial  evi- 
dence, in  considering  the  question  of  the  validity  or  in- 
validity (^  the  note  on  the  ground  of  the  existence  or  non- 
existence of  valuable  consideration?  In  my  opinion,  it  is 
against  those  who  allege  that  the  note  was  nudum  pactum^ 
and  is  in  favour  of  the  proposition,  that  the  testator,  inde- 
pendently of  the  note  and  of  any  promise  to  give  it,  was 
equitably  liable  to  Mr.  Goldsmith  for  the  £1000. 

If  the  mere  production  of  the  note,  with  pnx^  of  the 
testator's  signature,  did  not  make  a  primd  facie  case  for 
the  exceptant,  I  think  that  the  special  circumstances  in 
evidence  have  done  so.  I  conceive,  that,  this  primd  facie 
case  not  having  been  displaced  or  met,  the  proper  con- 
clusion is,  to  treat  the  note  as  given  under  a  correct 
and  well-founded  belief  on  the  testator's  part,  that  he  had 
become  liable  in  equity  to  make  good  to  the  exceptant  the 
amount  of  Allen's  debt,  and,  therefore,  for  value.  The 
consequence  is,  that  I  must  admit  the  claim. 


1846. 


BuRKirr 

V, 

Ransom. 


Passingham  V.  Selbt. 


March  etlu 


JjY  a  bond,  dated  the  22nd  May,  1805,  Robert  Passing-  a  debtor  con- 
ham  became  bound  to  Jonathan  Passingham  in  the  penal  pSaonai  estate 
sum  of  £5000  for  payment  to  the  latter,  as  the  surviving  ^  tm^^  for 
trustee  of  the  obligor's  marriage  settlement,  of  a  sum  of  daration  that 
£2500  on  the  22nd  November  then  next  ensuing.  The  the  Lie  should 
£2500  formed  part  of  a  trust  fund,  in  which,  under  the  IJe'SSlJ^X 
settlement,  the  settlor's  younger  children  took  an  interest.  Mti«*»ctioii  and 

discharge  of  the 

and  which  he  had  borrowed  of  the  trustees.  several  debts 

and  soms  of 
monej,  men* 
tioned  in  the  schedule  to  the  conveyance,  ''  and  now  remaining  justly  due  and  owing"  by  the 
debtor  to  the  persons  named  in  the  schedale,  **  according  to  the  priority,  nature,  and  specialty 
of  such  debts  respectively  :'' — Held,  upon  the  construction  of  the  whole  instrument,  that  a  bond- 
debt  mentioned  in  the  schedule,  with  interest,  (the  principal  and  interest  not  exceeding  the  pe- 
nalty of  the  bond),  was  payable  in  priority  to  a  simple  contract  debt  mentioned  in  the  schedule. 
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1846.  By  an  indenture  of  assignment  and  release,  dated  16th 

Pamingham    Jwiuary,  1806,  (the  release  being  grounded  on  a  previous 
V-  lease  for  a  year),  made  between  Bobert  Passingham  of 

the  first  part,  Townsend  Ince  of  the  second  part,  and 
Stephen  Leeke,  a  mortgagee  of  parts  of  the  estates  there- 
inafter mentioned,  of  the  third  part,  reciting,  that  the  said 
Bobert  Passingham  was  seised  of  or  well  entitled  to  the 
fee-simple  and  inheritance  of  and  in  the  manor,  messuages, 
lands,  and  hereditaments  therein  particularly  mentioned, 
subject  to  certain  mortgages,  and  that  he  was  possessed  of 
the  several  personal  securities  therein  mentioned;  and  re* 
citing,  that  the  said  Bobert  Passingham  stood  indebted  to 
the  several  persons  named  in  the  schedule  thereunder 
written  in  the  sums  of  money  therein  particularly  set  forth, 
exclusive  of  the  principal  and  interest  due  on  the  mort- 
gages and  securities  therein  recited;  and  reciting,  that,  in 
order  to  provide  for  the  payment  and  satisfaction  of  all  the 
said  mortgages  and  incumbrances,  and  of  the  other  debts 
and  demands  so  due  from  the  said  Bobert  Passingham  as 
aforesaid,  and,  after  payment  and  satisfaction  thereof,  to 
make  some  settlement  and  provision  for  the  support  and 
maintenance  of  his  children  thereinafter  named,  in  manner 
and  by  the  means  thereinafter  expressed,  he  the  said  Bobert 
Passingham  had  proposed  and  agreed  to  convey  and  assign 
all  and  singular  the  said  manor,  messuages,  lands,  tenements, 
hereditaments,  monies,  estate,  property,  and  effects  whatso- 
ever, which  he  was  then  seised  of  or  entitled  to  as  aforesaid, 
except  as  therein  mentioned,  unto  the  said  Townsend  Ince, 
bis  heirs,  executors,  administrators,  and  assigns,  upon  the 
trusts  thereinafter  declared ;  it  was  by  the  said  indenture 
witnessed,  that,  in  pursuance  of  the  said  proposal,  &;c.,  he 
the  said  Bobert  Passingham  did  grant,  release,  and  confirm 
unto  the  said  Townsend  Ince,  and  his  heirs,  all  that  the  said 
'  manor,  &c.,  upon  trust,  with  all  convenient  speed,  to  sell,  &;c., 

and  stand  possessed  of  the  proceeds,  upon  the  trusts  therein- 
after contained ;  and  the  said  Bobert  Passingham  did  thereby 
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also  assign  unto  the  said  T.  Ince,  his  executors  and  ad-         1846. 
ministrators^  the  said  several  personal  securities^  and  all  in-    p      "" 
terest  to  become  due  thereon^  and  also  all  the  residue  or  «• 

Sblbt. 

surplus  of  the  money  which  should  arise  and  be  produced 
by  and  from  the  sale  of  the  mortgaged  premises,  after 
payment  of  the  principal  sum  due  iu  respect  of  the  mort- 
gage and  the  interest  thereof,  to  hold  the  same  to  the 
said  Townsend  Ince,  his  executors,  administrators,  and  as- 
signs, upon  the  trusts  thereinafter  declared.  The  declara- 
tion of  trusts  was  in  these  terms: — ''  That  the  net  monies 
which  shall  arise  and  be  produced  by  and  from  the  sale  or 
sales  of  the  said  manor,  messuages,  lands,  hereditaments^ 
and  premises  hereby  granted  and  released,  and  from  the  rents 
and  profits  thereof  in  the  meantime,  and  also  all  and  sin- 
gular the  debts,  monies,  sum  and  sums  of  money,  and  in- 
terest herein  mentioned,  and  intended  to  be  hereby  as- 
signed as  aforesaid,  after  deducting  and  paying  all  such 
costs,  charges,  and  expenses  as  aforesaid,  and  also  all  costs, 
charges,  and  expenses  incident  to  or  attending  the  reco- 
very and  receiving  the  said  debts  and  monies  hereinbefore 
mentioned  to  be  hereby  assigned,  or  otherwise  in  or  about 
the  execution  or  performance  of  the  trusts  hereby  declared, 
and  after  payment  and  satisfaction  of  the  said  principal 
monies  and  interest  secured  by  the  said  mortgages,  shall 
be  paid  and  applied  by  the  said  Townsend  Ince,  his  heirSi 
executors,  or  administrators,  in  satisfaction  and  discharge 
of  the  several  debts  and  sums  of  money  mentioned  and 
set  forth  in  the  schedule  hereunder  written,  and  now  re- 
maining justly  due  and  owing  by  find  from  the  said  Robert 
Fassingham  to  the  several  persons  named  in  the  said  sche- 
dule, according  to  the  priority,  nature,  and  specialty  of 
such  debts  respectively,  and,  after  full  payment  and  satis* 
faction  thereof,  and  subject  thereto,  then,  as  to  all  the 
surplus  of  such  monies,  in  trust  that  the  same  shall  be 
placed  out  and  invested  by  the  said  Townsend  nee  in  the 
manner  and  upon  the  trusts  herein  declared.^'    Then  fol- 
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1846.        lowed  certain  trusts  for  the  benefit  of  Robert  Passingham 
pill^M    and  his  family. 

^  V*  The  schedule  referred  to  in  this  indenture  contained  the 

Sblbt. 

following  (amongst  other)  items: — 

To  Stephen  Leeke  and  Henry  Potts^  on  joint       £      9.  d. 
bond  of  Townsend  Ince  and  Robert  Pass- 
ingham      2200    0    0 

Messrs.  William  Jones  and  Hughes,  on  joint 
note  of  ditto  and  ditto     ....       500    0    0 

Interest  thereon  from  5th  November,  1801, 
deducting  Mr.  Davis's  draft  for  93/.  Is. 
and  interest     ...... 

To  Mr.  Johnston,  of  Tattenhall,  on  joint 

bond  of  Col.  Ince  and  Robert  Passingham      200    0    0 

7b  /.  Passinffham,    Esquire,    as   surviving 
trustee  under  the  marriage  settlement  of 
Robert  Passingham,  and  Elizabeth  Ince,  his 
late  wtfe,  on  bond     .         .  .         .    2588  14    9 

To  Mr.  Thomas  Robinson,  of  Duke-street, 
Grosvenor-square,  £2200  Navy  5/.  per 
Cents,  and  interest  from  5th  January,  1805     2200    0    0 

To  Mr  .William  Nodes,  on  bond,  and  interest 

from  25th  June,  1801      ....      200    0    0 

To  Mr.  Wingfield,  of  Chester     .  .        50    0    0 

To  the  balance  of  Messrs.  Manley  and  Lowers 
several  bills  of  costs  as  delivered  up  to  the 
80th  September,  1805      .         .  .       837    0    2 

To  the  amount  of  their  bill  not  yet  delivered  . 

To  Mr.  Wynne,  of  Mold     .  .        .       107    0    6 

^p  ^^  "^  ^p  ^p  ^p 

^  ^  ^  ^  9|% 

To  the  balance  due  to  Messrs.  Phillips  & 
Ellis,  of  Ruthyn,  on  account  of  the  pur- 
chase of  Craig  Carrion    .... 

The  bill  was  filed  some  years  ago  by  the  widow  and  exe- 
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cutrix  of  Jonathan  Passingham^  (now  represented  by  the         1846. 
plaintiffs  Augustus  R.  L.  Passingham  and  Francis  Pass-    passinghIm 
ingham),  on  behalf  of  herself  and  all  other  the  creditors  ^- 

of  Robert  Passingham^  for  the  purpose  of  having  the  trusts 
of  the  deed  carried  into  execution. 

The  Master^  by  his  report,  dated  the  5th  February,  1841, 
certified  that  the  plaintiffs,  as  the  personal  representatives 
of  Jonathan  Passingham,  were  entitled  to  the  benefit  of 
the  said  indenture,  and  to  the  trusts  thereof  in  respect  of 
the  said  bond ;  and  that  the  said  sum  of  25882.  149.  9d. 
was  due  to  the  said  plaintiffs  as  such  personal  representa- 
tives. And  the  Master  certified  that  he  had  computed 
interest  on  the  said  principal  sum  of  £2500  from  the  date 
of  the  trust-deed  to  the  date  of  his  report,  and  that 
it  amounted  to  4150/.  7s.  4d.,  which,  being  added  to 
2588/.  14«.  9d,,  made  together  6739/.  2s.  Id.;  but  such 
last-mentioned  sum  exceeding  the  sum  of  £5000,  being 
the  amount  of  the  penalty  of  the  bond,  he  found  that  the 
sum  of  £5000  only  was  due  to  the  plaintiffs  as  such  per- 
sonal representatives.  The  Master  further  certified,  that^ 
except  as  to  this  debt,  no  person  named  in  the  schedule 
had  come  in  before  him. 

By  a  subsequent  report,  the  Master  certified,  that,  since 
his  former  report,  a  claim  had  been  made  before  him  in 
respect  of  Messrs.  Manley  &  Lowe's  debt,  mentioned  in 
the  schedule,  and  that  he  had  allowed  the  claim  to  the 
extent  of  947/.  19s.  Id.,  (including  the  amount  of  the  fur- 
ther bill  of  costs);  and  he  certified,  that  the  claimants, 
Messrs.  Lowe,  as  simple  contract  creditors,  were  entitled 
to  the  benefit  of  the  trust-deed  to  that  extent. 

The  funds  available  for  the  purposes  of  the  trust  not 
being  suflScient,  after  payment  of  the  costs  of  this  suit,  to 
satisfy  both  the  before-mentioned  sums  of  £5000  and 
947/.  19s,  Id.  in  full,  a  petition  was  presented  by  Messrs. 
Lowe,  praying  a  declaration  that  the  debts  mentioned  in 
the  schedule  to  the  indenture  were  payable  pari  passu. 


410  CASES   IN   CHANCBRY. 

1846.  The  cause  now  came  on  for  hearing  for  further  directions, 

«^"     "^    ^      and  on  the  petition. 

V. 

Sblbt.  jir,  Russell  and  Mr.  Bichner,  for  the  plaintiffs. 

Sir  Francis  Simpkinson  and  Mr.  E.  F.  Smith,  for  Messrs. 
Lowe. — First,  the  sum  of  2588/.  I4s.9d.  is  alone  claimable 
by  the  plaintiffs  under  the  deed.  The  instrument  is  merely 
voluntary ;  it  is  not  a  deed  to  which  any  of  the  creditors 
are  parties^  or  by  which,  in  consideration  of  sums  secured 
to  them,  they  profess  to  release  the  debtor;  and,  that 
being  so,  the  creditors  can  only  enforce  their  claims  in  the 
words  of  the  deed.  The  debtor,  so  far  from  contemplating 
the  payment  of  future  interest,  confines  the  payments  to 
the  sums  "  now "  due  to  the  different  creditors  for  prin- 
cipal and  interest;  and  we  find  in  the  schedule  a  certain 
amount  stated  to  be  due  for  principal,  and  a  certain  amount 
for  interest.  It  is  these  sums  which  alone  are  provided 
•  for  by  the  deed.  The  settlor,  when  he  meant  to  provide 
for  future  interest,  as  in  the  case  of  the  mortgages,  used 
expressions  for  that  purpose. 

Secondly,  the  plaintiffs'  debt,  and  that  of  Messrs.  Lowe, 
must  be  paid  pari  passu.  The  trust  was  created  for  pay- 
ment of  the  debts  while  the  debtor  was  living,  (in  which 
case  there  is  no  priority  amongst  debts),  and  the  assets 
are  equitable.  Unless,  therefore,  the  deed  expressly  for- 
bids that  there  shall  be  an  equitable  distribution,  the 
assets  must  be  administered  equally.  The  word  "  priority  *' 
certainly  occurs  in  the  deed,  but  it  probably  had  reference 
to  the  unpaid  purchase-money  of  the  Craig  Carrion  estate. 

Mr.  Parry,  Mr.  E.  G.  While,  and  Mr.  Fleming  appeared 
for  other  parties. 

In  the  course  of  the  argument,  the  case  of  Hughes  v. 
Wynne  {a)  was  mentioned. 

(a)  1  Myl.  &  K.  20 ;  see  Walter*  v.  Meredith,  3  Y.  &  C.  264. 
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The  Vice-Chancellor. — The  iSrst  question  is,  whether, 
the  sum  of  £5000  (the  amount  of  the  penalty)  being  re- 
ported to  be  due  on  the  bond  of  22nd  May,  1805,  from 
Mr.  Robert  Passingham  to  Mr.  Jonathan  Passingham,  now 
vested  in  Messrs.  Augustus  Robert  Lloyd  Passingham  and 
Francis  Passingham,  they  are  to  stand  as  creditors  under  the 
trust-deed  of  16th  January,  1806,  for  that  amount,  or  only 
for  25882. 14^.  9(/.,  the  sum  mentioned  with  reference  to  the 
bond  in  the  schedule  to  the  trust-deed.  Of  that  sum  it 
seems  that  £2500  consisted  of  principal,  and  the  residue 
of  interest. 

I  have  considered  repeatedly  the  expressions  of  the  whole 
schedule  and  the  language  of  the  deed,  which  must  have 
been  carelessly  or  unskilfully  prepared,  and  I  am  of  opinion, 
that,  according  to  the  true  interpretation  of  the  deed,  the 
payment  of  the  principal  and  the  interest  due  and  to 
accrue  due  on  the  bond,  (to  the  extent,  at  least,  of  the 
penalty),  and  not  merely  the  2588^  148,  9d.  in  respect  of 
the  bond,  was  intended  to  be  secured  and  directed  by  the 
deed;  and  that,  therefore,  the  gentlemen  in  whom  the  bond 
is  vested  must  be  reckoned  as  creditors  for  £5000.  The 
circumstance,  that,  before  the  date  of  the  trust-deed,  the 
bond  had  become  forfeited  at  law,  the  use  of  the  word 
"  debts  "  in  the  trust-deed,  more  than  once,  and  the  man- 
ner in  which  the  debt  or  demand  of  Navy  £5  per  Cents. 
is  mentioned  in  the  schedule,  are  not  the  ^nly  grounds  on 
which  I  found  this  opinion.  The  mention  of  ^interest'' 
in  various  parts  of  the  schedule  is  a  circumstance  to  be 
observed,  but  not,  I  think,  of  weight,  when  the  other  parts 
of  the  instrument  are  considered. 

Upon  the  other  reserved  question,  I  have  come  to  a  con- 
clusion, with  more  difficulty  perhaps,  and,  perhaps,  with 
some  reluctance — the  question,  namely,  whether  the  debt 
of  £5000  on  the  bond  is  to  be  paid  in  full,  preferably  to 
Messrs.  Manley  &  Lowe's  simple  contract  debt.  I  jBnd 
myself  obliged  to  say,  that  in  my  judgment  it  must  be. 


1846. 


PASenfOHAM 

V, 

Sblbt. 


March  6M. 
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Passinoham 

V. 

Sblbt. 


The  words  "  accordiDg  to  the  priority^  nature,  and  spe- 
cialty of  such  debts  respectively/^  must,  I  am  apprehensive, 
have  some  operation  and  effect  attributed  to  them,  if  rea- 
sonably possible.  I  think  it  reasonably  possible  to  con- 
strue the  words  as  intended  to  direct  payment  of  the  spe- 
cialty debts  in  preference  to  the  simple  contract  debts; 
and,  unless  so  construed,  I  am  at  a  loss  to  conceive  what 
operation  or  effect  can  be  attributed  to  them.  The  word 
"  priority,'*  standing  alone,  might  be  thought,  perhaps,  to 
indicate  precedence  in  point  of  date  or  time ;  (the  bond 
precedes  the  simple  contract  debt  in  order  in  the  schedule); 
but  (not  to  observe  on  the  lack  of  information  upon  the 
subject  of  date  or  time  in  the  schedule)  the  words  ''  nature 
and  specialty '*  seem  to  prohibit  that  interpretation  of 
"  priority.*'  I  think  that  I  cannot  refuse,  in  administer- 
ing the  funds  to  be  administered  under  the  trust-deed,  to 
direct  the  £5000  to  be  paid  in  full,  notwithstanding  that 
there  may  so  not  be  enough  to  pay  Messrs.  Manley  & 
Lowe's  simple  contract  debt. 


Fd>ruaiy 

14th,  IQthy 

19M. 

Where  a  female 
inlJBmt  had  been 
made  a  ward  of 
court,  and,  in 


HOBSON  V,  Ferrabt. 

John  EVEEATT,  by  his  will,  dated  the  16th  June, 

1827,  after  giving  several  pecuniary  legacies  and  one-half 

.  .        of  his  household  furniture,  plate,  &c.,  to  his  wife,  devised 

contemplation  '■ 

of  her  marriage,  and  bequeathed  all  his  real  and  personal  estate  to  Robert 
settlement  of      Brown  (since  deceased)  and  the  plaintiff,  their  heirs,  exe- 

her  property 
and  that  of  her 
intended  hus- 
band, (which 
were  for  the 
benefit  of  the 
intended  hus- 
band and  wife, 

and  the  issue  of  the  marriage),  had  been  approved  by  the  Master,  and  his  approval  had  been  con- 
firmed by  the  Court,  it  was  held  not  to  be  competent  to  the  husband  and  wife,  by  delaying  the 
marriage  till  after  the  wife  had  attained  her  majority,  and  entering  into  fresh  settlements,  to  de- 
feat the  settlement  of  the  Court. 

Prindplea  on  which  the  Court  acts  in  relation  to  the  marriage  of  infants  and  the  settlement  of 
their  property. 


enters,  administrators,  and  assigns,  upon  trust  to  sell  and 
dispose  of  the  real  and  personal  estate,  except  the  Burn- 
ham  estate,  and,  after  paying  his  just  debts,  &c.,  to  lay  out 
the  monies  arising  by  the  ways  and  means  aforesaid  in  the 


.% 
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government  funds^  &c.,  and  to  stand  possessed  of  his  estate         1846. 
at  Bumham.  and  the  said  trust  monies  and  securities,  and       ^T""^"^^ 

'  HOBSON 

the  rents  and  dividends  thereof,  upon  trust  to  pay  his  wife  an  v, 

annuity  of  £500  for  her  life,  and,  subject  thereto,  upon 
trust  for  the  sole  use  and  benefit  of  his  daughter,  Abigail 
Everatt,  and  such  other  child  or  children  (if  any)  as  he 
should  leave  at  the  time  of  his  decease,  his,  her,  or  their 
heirs,  executors,  administrators,  and  assigns,  equally  to  be 
divided  between  them,  if  more  than  one,  as  tenants  in  com- 
mon, and  to  be  paid,  conveyed,  and  transferred  to  such  of 
them  as  should  live  to  attain  the  age  of  twenty-four  years, 
as  and  when  they  should  severally  attain  that  age ;  and,  in 
case  one  only  should  live  to  attain  that  age,  then  to  such 
one  child  solely,  his  or  her  heirs,  executors,  administrators, 
and  assigns. 

The  testator,  at  the  date  of  his  will,  had  one  child  only, 
namely,  Abigail.  He  had  afterwards  another  child,  Mar- 
garetta.  He  died  in  April,  1831,  leaving  these  two  daugh  - 
ters  his  only  children  surviving  him. 

Some  time  in  1841,  the  defendant,  John  Ferraby,  a 
land-agent  and  farmer,  paid  his  addresses  to  Miss  Abigail 
Everatt.  He  ultimately  made  her  an  oflfer  of  marriage, 
which,  in  April,  1843,  was  accepted  by  her,  and  the  match 
was  approved  by  her  mother. 

In  July,  1843,  the  plaintiff,  between  whom  and  Mrs. 
Everatt  and  Mr.  Ferraby  some  differences  had  existed, 
filed  his  bill  against  Mrs.  Everatt  and  her  daughters,  and 
others,  for  the  purpose  of  having  accounts  taken  of  the 
testator's  estates,  and  of  making  the  daughters  of  the  tes- 
tator, who  were  then  infants,  wards  of  court. 

In  this  suit,  Mr.  Ferraby  laid  before  the  Master  pro- 
posals for  a  settlement  on  his  marriage  with  Miss  Everatt ; 
and  the  Master,  by  his  report,  dated  the  28th  March,  1844, 
after  finding  that  the  marriage  proposed  between  Mr. 
Ferraby  and  Miss  Everatt  was  a  proper  marriage,  stated 
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1846.        his  approval  of  the  proposals  for  a  settlement  which  had 

HoBsoxT      ^®^^  ^^^  before  him. 
V*  The  proposals  were  stated  by  the  Master  to  be  as  follows : 

— First,  in  regard  to  the  fortune  of  Miss  Everatt,  that  the 
whole  of  her  real  and  personal  estate  shoold  be  conveyed 
or  assured  to  trustees,  and  be  settled  upon  the  trusts  fol- 
lowing; namely,  upon  trust,  after  the  solemnization  of  the 
marriage,  subject  to  the  payment  of  a  proportionate  part 
of  the  annuities  charged  on  the  properly,  to  pay  oue-fifth 
oi  the  clear  rents,  dividends,  interest,  and  annual  income, 
to  Mr.  Ferraby,  or  his  assigns,  for  his  life,  subject  to  a 
proviso  for  determining  such  Ufe  interest  on  his  becoming 
a  bankrupt;  and  to  pay  the  remaining  four*fifths,  and  (after 
the  decease  or  other  determination  of  the  interest  of  Mr. 
Ferraby)  the  entirety  of  the  clear  rents  and  profits  of  the 
trust  property  and  premises,  to  Miss  Everatt  for  her  sole 
and  separate  use  and  benefit,  for  her  life,  independent  of  her 
intended  or  any  future  husband,  with  the  usual  restraint  on 
alienation  during  her  intended  or  any  future  coverture,  and, 
subject  to  these  trusts,  to  stand  seised  or  possessed  of  the 
trust  estate,  in  trust  for  all  and  every  or  any  one  or  more 
exclusively  of  any  other  and  others  of  the  child  or  children, 
or  other  issue  of  the  marriage,  as  Miss  Everatt,  notwith- 
standing her  intended  or  any  future  coverture,  and  whether 
covert  or  sole,  should  by  deed  or  will  appoint:  in  default  of 
such  appointment,  in  trust  for  all  and  every  the  child  and 
children  of  the  marriage,  who  being  a  son  or  sons  should 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or 
daughters  should  attain  that  age  or  be  married,  &c.:  with 
an  ultimate  trust,  in  default  of  any  children  or  other  issue 
of  the  marriage  living  to  attain  a  vested  interest  in  the 
trust  property,  for  the  benefit  of  Miss  Everatt,  her  heirs, 
executors,  admiiiistrators,  and  assigns  respectively,  in  case 
she  should  survive  her  said  intended  husband;  or  for  her 
testamentary  appointees,  or,  in  default  of  appointment. 
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then  for  her  heirs  or  next  of  kin  respectively^  exclusive  of 
her  said  intended  husband^  in  case  she  should  die  in  his 
lifetime;  but  with  a  power  for  Miss  Everatt,  whether  there 
should  be  children  or  other  issue  of  the  marriage  who 
should  live  to  attain  vested  interests  or  not^  to  appoint  by 
her  will  one  equal  fifth  part  or  share  of  the  trust  estate  to 
or  for  the  benefit  of  her  said  intended  husband  absolutely^  or 
for  any  less  interest.  Secondly^  in  regard  to  the  sum  of 
£6000,  the  property  of  Mr.  Ferraby,  that  he  should  settle 
and  invest  that  sum  in  the  name  of  trustees  in  the  £A 
per  Cent.  Consolidated  Bank  Annuities,  upon  the  trusta 
following;  that  is  to  say,  in  trust,  after  the  solemnisation  of 
the  marriage,  to  pay  the  dividends,  interest,  and  annual 
proceeds  to  him  or  his  assigns  for  his  life;  then  to  Miss 
Everatt,  for  her  life,  in  case  she  should  survive  him;  and, 
afiier  the  decease  of  the  survivor  of  them,  to  stand  possessed 
of  the  fund,  in  trust  for  all  and  every  the  child  or  children 
of  the  marriage,  who  being  a  son  or  sons  should  attain  the 
age  of  twenty-one  years,  or  being  a  daughter  <x  daughters 
should  attain  that  age  or  be  married;  and  in  case,  by 
reason  of  there  being  less  than  six  children  who  should 
live  to  attain  a  vested  interest,  the  fund  should  prove 
more  than  sufficient  to  raise  £1000  for  each  child,  then 
the  overplus  should  be  held  in  trust  for  Mr.  Ferraby  ah* 
solutely.  Then  foUowed  the  provisions,  usual  in  such 
cases,  for  making  a  settlement  on  the  ward  in  the  event 
of  her  second  marriage. 

The  report  of  the  Master  approving  these  proposals  was 
confirmed  by  an  order,  bearing  date  the  day  after  the 
report,  viz.  the  29th  March,  1844.  A  reference  was  then 
made  to  the  Master  to  approve  of  a  settlement  based  on 
these  proposals;  and  at  the  same  time  draft  settlements 
were  furnished  to  Mr.  Ferraby.  He,  however,  objected  to 
a  proposal  made  by  the  plaintiff  to  become  a  trustee  under 
the  settlement,  and,  in  consequence  of  such  objection, 
further  proceedings  in  the  Master's  Office  were  suspended. 
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1846.  On  the  15th  May^  1844^  Miss  Everatt  attained  her 

"^^^[^      majority.    On  the  2l8t  May  she  executed  settlements^  of 

V*  that  date,  of  her  real  and  personal  estate.     On  the  28rd 

May  she  was  married  to  Mr.  Ferraby;  and  in  due  time 

there  was  issue  of  the  marriage. 

In  July^  1844^  the  present  bill,  which  was  supplemental 
to  the  former  bill,  was  filed  by  the  plaintiff  against  Mr. 
and  Mrs.  Ferraby,  the  trustees  under  the  settlements  of 
May,  1844,  Mrs.  Everatt,  and  others,  praying  that  it 
might  be  referred  to  the  Master,  to  inquire  whether  the 
settlements  which  had  been  executed  were  consistent  with 
the  proposals  which  had  been  laid  before  the  Master,  and, 
if  they  should  be  found  not  to  be  so,  then  that  they  might 
be  reformed. 

By  one  of  the  instruments  of  May,  1844,  Mrs.  Ferraby's 
real  estate  was  conveyed  to  trustees  and  their  heirs,  to  the 
use  of  such  person  or  persons,  for  such  estate  or  estates,  &c., 
as  she  should  by  deed  or  will,  whether  sole  or  covert, 
appoint;  and,  in  default  of  such  appointment,  in  trust  for 
Mrs.  Ferraby  and  her  heirs,  but  so  that  during  her  life  she 
should  receive  the  rents  and  profits  to  her  separate  use. 

By  the  other  instrument  of  the  same  date,  Mrs.  Fer- 
raby's  personal  property  was  settled  in  the  same  manner, 
generally,  as  her  property  had  been  proposed  to  be  settled 
before  the  Master.  There  were,  however,  some  variations, 
as,  for  instance,  the  power  to  appoint  to  the  children  in  the 
lifetime  of  the  husband  and  wife  was  made  a  joint  power, 
exerciseable  by  them,  notwithstanding  that  the  husband's 
interest  in  one-fifth  of  the  rents  might  have  determined  by 
his  bankruptcy.  The  power,  also,  of  advancing  the  chUdren 
was  with  the  joint  consent  of  husband  and  wife,  &;c. 

With  respect  to  the  jE6000,  the  property  of  the  husband, 
the  last-mentioned  instrument,  after  reciting  the  proposals 
made  before  the  Master  for  the  settlement  of  that  sum 
as  before  stated,  contained  the  following  recital : — *'  And 
whereas  the  said  Abigail  Everatt,  having  attained  her  age  of 


V, 

Fbrrabt. 
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twenty-one  years,  and  having  thereby  become  sole  and         1846. 
absolute  mistress  of  her  person  and  property,  hath  thought       Hobson 
proper  to  repudiate  and  disclaim  the  said  settlement  so 
proposed  to  be  made  of  her  said  property,  and  to  release 
and  discharge  the  said  John  Ferraby  from  his  said  proposals 
to  settle  the  said  sum  of  £6000  upon  such  trusts  as  afore- 
said, and  from  all  liability  in  respect  thereof;  and  accord- 
ingly it  hath  been  agreed   ****** 
that  he  the  said  John  Ferraby  should  be  henceforth  wholly 
and  absolutely  released  and  discharged  from  settling  the 
said  sum  of  £6000^  or  any  other  sum  or  sums  of  money, 
upon  such  trusts  as  aforesaid,  or  upon  any  other  trusts,  for 
the  benefit  of  her  the  said  Abigail  Everatt  or  the  issue  of 
the  said  intended  marriage.''    Then  followed  this  release : 
*'  She  the  said  Abigail  Everatt  doth  hereby  release  him 
the  said  John  Ferraby  from  all  such  liability  accordingly, 
and  doth  hereby  agree  and  declare  that  his  said  intended 
marriage  is  not  intended  to  operate,  and  shall  not  be 
deemed  or  taken,  as  a  consideration  for  or  as  a  ground  for 
enforcing  the  execution  of  the  proposals  so  made  by  him 
the  said  John  Ferraby  for  the  settlement  of  the  real  and 
personal  estate  of  her  the  said  Abigail  Everatt,  or  of  the 
said  sum  of  £6000  so  originally  agreed  to  be  settled  by 
him  the  said  John  Ferraby  as  aforesaid.'' 

Mr.  Wigram,  Mr.  Bacon,  and  Mr.  Glasse,  for  the  plaintiff, 
said,  that,  if  the  settlements  of  May,  1844,  were  allowed 
to  stand,  the  precedent  would  be  very  injurious  to  wards  of 
court.  The  consequence  would  be,  in  many  instances, 
that  a  designing  person,  after  engaging  the  affections  of  a 
ward,  and  after  ascertaining,  from  the  proceedings  in  the 
Master's  Office,  the  extent  of  the  ward's  property,  might, 
on  the  eve  of  marriage,  make  any  contract  he  pleased,  in 
regard  to  the  ward's  property,  for  his  own  benefit.  But  the 
Court  would  not  allow  such  a  surprise  upon  the  ward,  nor 
such  an  advantage  to  be  taken  of  the  proceedings  of  the 

TOL.  II.  £  E  c.  c.  c. 
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1846.  Court.  It  was  questionable  whether  the  course  that  had 
been  taken  did  not  amount  to  a  contempt  of  court.  Be- 
sides, the  issue  of  the  marriage  were  interested  under  the 
settlement  proposed  before  the  Master;  and,  admitting 
that  the  wife  might  release  the  husband  from  his  respon- 
sibilities under  that  settlement,  could  she  release  him  as 
regarded  the  issue  of  the  marriage?  Neither  the  wife  nor 
the  husband  had  a  right  to  disappoint  the  issue.  They 
cited  Anon,  (a),  Stachpole  v.  Beaumont  (A),  Hodges  y.  Hod- 
ges (c),  Austen  v.  Halsey  (d),  In  re  Donne  (c),  Long  v. 
Long  (/),  and  as  to  the  rights  of  the  issue,  Groves  v.  Clarke  (y), 
De  la  Garde  v.  Lempriere  (A). 

Mr.  Russell  and  Mr.  Leach,  for  the  defendant  John 
Ferraby. — The  defendants  all  take  the  same  view  of  Mr. 
Ferraby's  conduct,  and  are  satisfied  that  the  course  that 
has  been  taken  is  for  the  benefit  of  all  parties  beneficially 
concerned.  There  is  no  imputation  on  this  defendant's 
character.  There  are  only  three  cases  in  which  the  Court 
has  jurisdiction  to  set  aside  settlements  of  this  nature: 
1.  Where  the  ward  is  still  an  infant;  2,  Where,  there 
having  been  a  contract  or  agreement  for  marriage  on  cer- 
tain terms,  the  marriage  takes  place,  and  the  parties  after- 
wards endeavour  to  come  to  a  different  arrangement.  In 
such  case  the  marriage  has  taken  place  on  the  footing  of 
the  contract,  and  the  Court  will  give  effect  to  the  contract, 
whether  the  parties  are  of  age  or  not:  Luders  v.  Anstey  (t); 
8.  Where  the  Court  has  possession  of  that  fund,  which,  but 
for  the  marriage  contract,  would  become  the  property  of 
the  husband.     Primd  facie,  marriage  is  the  gift  of  the  wife's 


(a)  2  Vez.  sen.  671.  (/)  2  S.  &  S.  119. 

(h)  3  Yes.  89.  {g)  1  Keen,  132. 

(c)   4  CI.  &  Fin.  389.  \h)  6  Beav.  344. 

\d)  2  Sim.  &  S.  123,  n.  (t)  4  Yes.  501 . 
(e)  2Molloy,490. 
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property  to  the  husband.  The  settlement  approved  by  1846. 
the  Court  has  power  only  as  the  settlement  of  the  hus-  "hobso 
band,  though  the  husband  can  reduce  the  fund  into  pos-  v* 

session  only  by  consent  of  the  wife,  and  the  Court  puts 
him  upon  terms.  In  Long  y.  Long,  the  fund  was  in  court, 
and  though  a  settlement  was  executed  after  the  wife  came 
of  age,  yet  the  fund  was  never  reduced  into  possession. 
The  husband  died.  It  was  competent  to  the  wife,  claiming 
against  the  settlement,  to  insist  on  the  circumstance,  that 
she  had  never  consented  to  have  the  fund  paid  out  of  court. 
Austen  v.  Halsey  goes  no  further.  Lord  Eldon  there  said, 
that  he  wished  it  to  be  understood,  that,  though  a  female 
ward  of  court,  when  of  age,  might  make  whatever  settle- 
ment of  her  property  she  pleased,  yet  that,  where  this  was 
not  done,  her  property  would  never  be  discharged  from  the 
protection  of  the  Court,  except  by  the  order  of  the  Court ; 
and,  consequently,  until  such  proceeding,  she  and  her  pro- 
perty must  always  be  considered  as  having  the  protection 
of  the  Court  still  around  her.  These  are  the  only  author- 
ities which  in  the  slightest  degree  bear  against  this  defend- 
ant. The  cases  of  contempt  are  wholly  inapplicable.  In 
this  case  a  treaty  of  marriage  took  place  in  1843,  before 
the  bill  was  filed.  It  was  prevented  from  being  completed 
by  the  conduct  of  the  plaintiff,  who  insisted  on  being  a 
trustee.  The  bill  is  filed, — the  lady  is  made  a  ward  of 
Court, — ^proposals  for  a  settlement  are  laid  before  the 
Master,  and  the  proposals  are  approved ;  they  are  after- 
wards formally  abandoned  by  the  parties  interested,  on  the 
ground  that  the  plaintiff  still  insists  on  being  a  trustee. 
Is  that  not  a  fair  ground  of  abandonment?  If  the  parties 
are  adverse  to  the  plaintiff,  and  have  reasonable  ground  to 
think  that  his  trusteeship  will  not  be  to  their  advantage, 
why  should  that  evil  be  inflicted  upon  them  ?  The  objec- 
tion is  not  merely  that  of  the  husband;  he  is  supported 
by  the  wife's  mother  and  her  solicitor.  Then,  has  the 
wife,  consistently  with  the  authorities,  power,  on  coming 

E  E  2 
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1846.  o^  ^^9  ^^  repudiate  the  proposals  made  before  the  Master, 
and  to  make  a  settlement  of  her  property  in  the  manner 
she  thinks  best?  We  submit  that  she  has  clearly  that 
power.  The  principles  of  the  cases  cited  do  not  apply 
where  the  property  belongs  to  the  wife  to  her  separate  use. 
Subject  to  the  annuity  to  the  testator's  widow^  the  pro- 
perty in  this  case  is  so  given  to  the  wife.  No  settlement 
of  it  by  the  Courts  during  her  minority^  could  have  had 
the  least  effect  upon  it:  upon  her  coming  of  age  she  could 
have  repudiated  it.  In  Simson  v.  Jones  {a),  Sir  John  Leach 
nsii,  that^  whatever  doubts  might  formerly  have  been 
entertained  on  the  subject^  he  took  it  to  be  clear,  that  the 
real  estate  of  a  female  infant  would  not  be  bound  by  a 
settlement  made  with  the  approbation  of  the  Court;  and  it 
appeared  to  him  to  follow,  that  the  same  principle  was  appli- 
cable to  personal  estate  settled  to  her  separate  use.  In  that 
case  the  female  infant  was  entitled  to  a  leasehold  estate  to 
her  separate  use,  and,  by  the  settlement  made  on  her  mar- 
riage as  a  ward  of  court,  the  trustees  had  power  to  sell 
the  leasehold :  Sir  John  Leach,  however,  held,  that  this 
power  could  not  be  exercised  during  her  minority.  The 
principles  of  that  case  are  applicable  here.  If  not,  it  comes 
to  the  question,  whether,  when  a  person  is  once  made  a 
ward  of  court,  that  person  is  deprived  during  the  rest  of 
life  of  the  exercise  of  free  agency. 

As  to  the  £6000  of  the  husband,  it  cannot  reasonably 
be  suggested  that  the  Ck>urt  has  jurisdiction  to  compel  the 
settlement  of  it.  The  only  question  is  as  to  the  property 
of  the  ward.  The  Court  does  not  act  on  the  ground  of 
contract,  but  on  the  ground  of  protection  to  infants;  and  it 
may  well  say  that  the  infant  shall  not  marry  unless  certain 
things  are  done  for  the  infant's  protection  during  minority. 
Even  if  the  Court  acted  on  the  ground  of  contract,  there 
is  no  contract  in  this  case  with  the  plaintiff.     [The  Vice- 

(a)  2  R.  &  M.  365,  377. 
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Chancellor  referred  to  Drury  v.  Drury  (a)  and  Cook  y.         1846. 
Fryer  {b):]  Hobson 


Mr.  Cholmondeley,  for  the  defendant  Mrs.  Ferrabjr,  re- 
ferred^ in  the  course  of  his  argument^  to  the  case  of  Adam- 
son  V.  Armitage  {c),  as  to  the  construction  of  the  words 
"  sole  use  '*  in  a  will.  [The  Vtce-Chancellor. — ^A  case  might 
arise  in  which  the  words  ''  sole  use/'  applied  to  a  class  of 
men  and  women,  might  not  be  held  indiscriminately  ap- 
plicable to  each.] 

Upon  this  point  several  other  cases  were  mentioned  (d), 

Mr.  Hale,  for  the  infant  child  of  Mr.  and  Mrs.  Ferraby. 

Sir  Francis  Simpkinson  and  Mr.  Anstey,  for  the  defend- 
ant Mrs.  Everatt. 

Mr.  Swanston  and  Mr.  Cankrien,  for  the  executors  of  the 
deceased  trustee. 

Mr.  Giffard,  for  other  parties. 

The  Vice-chancellor. — I  consider  that  this  may  pos- 
sibly be  a  fit  case  for  a  compromise.  As  far  as  the  interests 
of  the  infant  and  of  the  husband  and  wife  are  concerned, 
it  may  be  competent  to  the  Court  to  allow  that  course.  I 
can  conceive  that  it  may  not  be  beneficial  to  Mr.  Ferraby 
or  his  family  to  tie  up  £6000  of  his  property;  but  if  an 
offer  of  this  kind  were  made,  namely,  to  charge  Mr.  Fer- 
rab/s  estates,  or  even  his  assets,  after  his  death,  with 


(a)  Bull.  Co.  Litt  36.  b.,  n.  7.  (d)  1  Madd.  199;  7  Sim.  482; 

{h)  1  Hare,  498.  12  Sim.  178 ;  4  My].  &r.  Cr.  403 ; 

(c)  19  Ves.  416 ;  G.  Coop.»  p.  3  Mont.,  D.»  &  D.  480. 
283;  see  ante,  pp.  78,  83. 
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1846.        £6000^  and  to  settle  the  Bumham  farm  in  the  same  man- 
HoBsoN       ^^^  ^  *^®  lady's  personal  estate,  the  Court  might  be  dis- 
V-  posed  to  entertain  it. 

Fb&raby. 

The  counsel  for  Mr.  Ferraby  asked  for  time  to  consider 
the  matter. 

The  Yice-Chancellob. — One  possible  view  of  this  case 
is^  that  a  contempt  was  committed  by  all  or  some  of  the 
parties  in  the  interval  between  the  28th  March  and  the  wife's 
majority.  Another  view  may  be,  that  the  property  given 
by  the  father's  will  was  not  given  to  his  children  to  their 
separate  use.  Another  view  may  be,  that  Mr.  Ferraby 
may  have  entered  into  a  contract  with  the  Court,  binding 
at  all  events  on  himself,  and  which  he  could  not  assist 
another  party  in  breaking  through.  Another  view  may 
be,  that,  whatever  may  become  of  the  real  and  personal 
property  of  the  wife,  the  husband  may  be  firmly  and  effec- 
tually bound  to  the  Court  and  to  his  wife  and  children  in 
respect  of  the  £6000. 

On  a  subsequent  day,  Mr.  Wignan  having  been  heard  in 
reply,  Mr.  Ferraby 's  counsel  consented  to  enter  into  a  com- 
promise founded  on  the  suggestion  of  the  Vice-Chancdlor. 

Fd>.l9ih.  The  Vicb-Chancelloe. — ^The  manner  in  which  the 
distinct  portion  of  these  causes  relating  to  the  marriage 
settlement  of  Mrs.  Ferraby  was  treated  at  the  bap  during 
the  latter  part  of  the  sitting  of  the  Court  on  Tuesday, 
appears  to  me  to  render  it  right  towards  the  parties  and 
the  public  that  I  should  state  my  view  of  it  more  at  large 
than  after  the  arrangement  by  way  of  compromise,  which, 
with  the  sanction  of  the  Court,  had  been  made,  I  had 
deemed  it  necessary  or  desirable  to  do.  The  matter 
stands  thus : — 

Miss  Abigail  Everatt,  a  young  lady  bom  on  the  15th  or 
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16th  May,  1823,  was  a  ward  of  this  Courts  as  being  a  1846. 
party  to  the  cause  of  Hobson  v.  Everatty  a  suit  instituted 
reasonably  and  honestly,  as  the  plaintiff  says,  vexatiously 
and  dishonestly,  as  others  say,  by  her  surviving  guardian, 
the  surviving  trustee  and  executor  of  her  father's  will,  for 
the  purpose,  or  ostensible  purpose,  of  having  the  accounts 
of  the  trust  property  taken.  Her  fortune  is  represented, 
and  probably  with  accuracy,  as  amounting  in  value  to 
more  than  £15,000.  An  attachment  had,  it  seems,  pre- 
viously to  the  suit,  been  formed  between  the  young  lady 
and  Mr.  Ferraby.  Its  course  did  not  at  first  run  smooth* 
Mr.  Hobson,  reasonably  or  otherwise,  had  at  one  time 
objected.  But  so  it  was,  that,  in  the  cause,  an  order  was, 
upon  Mr.  Ferraby's  petition,  obtained  in  November,  1843, 
referring  it  to  a  Master,  than  whom  a  better  for  the  pur- 
pose, in  any  respect,  could  not  have  been  selected,  to  con- 
sider of  the  propriety  of  the  proposed  marriage,  and, 
should  it  be  improved,  then  to  approve  of  a  settlement  in 
the  usual  manner. 

After  some  delay,  reasonably  or  otherwise  occasioned, 
Mr.  Farrer  made  his  report,  dated  28th  March,  1844,  ap- 
proving of  the  marriage,  and  of  a  settlement,  according  to 
certain  proposals,  which  the  Master  also  approved,  and 
which  I  need  not  say  were  prudent  and  sensible,  and  fair 
and  proper,  subject  to  the  remark,  that  the  terms  were 
more  favourable,  perhaps,  to  the  husband  than  I  should 
have  expected.  This  report  was,  by  order  made  on  the 
following  day,  upon  the  petition  of  Mr.  Ferraby,  confirmed, 
vrith  the  usual  reference  back  to  the  Master,  and  the  usual 
conditional  permission  to  marry. 

It  appears  that  there  had  been  family  quarrels.  I  say 
**  family  quarrels,''  because  Mr.  Hobson  was  a  cousin  of 
the  young  lady's  father.  Mr.  Hobson,  whether  with  or 
without  reason,  was  not  much  liked,  and  not  much  trusted, 
by  the  young  lady's  mother  or  by  Mr.  Ferraby,  and  was 
and  is  accused,  justly  or  unjustly,  of  having  committed 
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1846,        some  breaches  of  trust.     Mr.  Hobson^  nevertheless^  wisely 

^^^^^      or  unwisely,  properly  or  otherwise,  wished  to  be  a  trostee 

_    ^'  of  the  intended  settlement,  and  proposed  himself  for  the 

Fbrraby.  ,     ,-^ 

purpose  before  the  Master. 

This  proposal,  which  the  Master,  however,  did  not  finally 
determine  on  approving,  seems  to  have  given  umbrage  and 
disquietude  to  Mr.  Ferraby  and  Mrs.  Everatt,  or  one  of 
them, — a  displeasure  not  mitigated  by  the  dislike  which  I 
must  take  Mr.  Ferraby  in  truth  to  have  felt  within  himself 
of  the  proposals  confirmed  by  the  Court  upon  his  own 
petition.  In  this  state  of  their  feelings,  instead  of  apply- 
ing to  the  Master  or  the  Court,  in  order  to  prevent  Mr.  Hob- 
son  from  becoming  a  trustee  or  otherwise,  the  course  taken 
by  Mr.  Ferraby  and  Mrs.  Everatt  and  her  solicitor  is  thus : 
they  resolve  on  desisting  from  all  further  proceedings  under 
the  order,  on  having  settlements  materially  different  from 
the  proposals  prepared,  on  having  those  different  settle- 
ments executed  upon  the  majority  of  Miss  Everatt,  and  a 
marriage  between  her  and  Mr.  Ferraby  then  taking  place 
on  that  footing. 

This  arrangement  is  made  during  her  minority.  Whe- 
ther known  or  unknown  to  Mr.  Hobson,  he  never  con- 
curred in  it  or  sanctioned  it;  but  Mr.  Ferraby  and  Mrs. 
Everatt  and  her  solicitor  act  upon  it  during  the  minority. 
Miss  Everatt  attains  her  majority  on  the  14th  or  15th 
May,  1844.  Within  a  few  days  afterwards,  the  settle- 
ments, widely  differing,  as  I  have  said,  from  the  proposals, 
and  begun  to  be  prepared,  as  1  am  satisfied,  during  the 
minority,  are  executed,  and  on  the  23rd  of  that  month  the 
marriage  takes  place. 

The  difference  between  the  settlements  and  the  pro- 
posals was  this :  that  whereas,  by  the  proposals,  the  whole 
of  Miss  Everatt's  fortune,  real  and  personal,  was  to  be 
settled  on  herself  and  her  husband  and  issue,  together 
with  £6000  to  be  contributed  by  the  husband ;  by  the 
settlements,  her  personal  estate  was  settled  in  a  manner 


CASES   IN    CHANCERY.  425 

not  wholly,  but  partially  and  objectionably,  different;  the         1846. 
fee-simple  of  her  real  estate  was  vested  in  her  for  her 
separate  use  absolutely,  without  any  restraint,  and  the 
husband  was  released  from  the  £6000,  and  settled  nothing. 

This  state  of  things  having  been  brought  under  the 
view  of  the  Court  by  Mr.  Hobson,  not  without  some  as- 
sistance— I  am  not  sure  whether  intended — ^from  his  op- 
ponents, seemed  to  me  to  raise  several  questions.  The 
first  I  thought  was,  whether  the  conduct  of  Mr.  Ferraby, 
Mrs.  Everatt,  and  the  solicitor  of  Mrs.  Everatt,  during  the 
interval  between  the  order  of  March,  1844,  and  the  end  of 
the  minority,  did  not  amount  to  a  contempt  of  this  Court 
on  the  part  of  some  or  one  or  all  of  those  three  persons. 
That  it  was  impossible  not  to  feel  strong  disapprobation  of 
such  a  line  of  conduct,  and  not  to  be  surprised  by  it,  or 
that  Mrs.  Ferraby  must  be  considered  as  having  acted,  in 
all  that  related  to  her  property,  and  with  regard  to  all  con- 
siderations of  a  pecuniary  nature,  under  the  influence,  the 
direction,  and  the  guidance  of  Mr.  Ferraby  and  Mrs. 
Everatt,  or  one  of  them^  of  course  1  did  not  doubt. 

The  question  of  contempt  was,  however,  different;  but, 
even  in  that  view,  the  case  struck  me  so  forcibly  as  a  strong 
(not  to  say  gross)  case  of  concert,  during  Miss  Everatt's 
minority,  to  intercept  improperly  and  defeat  the  declared 
intention  and  confirmed  provisions  of  the  Court  as  to  its 
ward,  to  substitute  other  provisions  far  less  advantageous 
to  the  ward  and  her  children,  and  to  have  celebrated,  at 
the  very  commencement  of  her  majority,  upon  one  set  of 
terms,  that  marriage  which  the  Court  had  sanctioned  for 
her  upon  another  set  of  terms,  that  the  course  which,  after 
full  argument,  I  had  determined  on  taking  was,  to  order 
Mr.  Ferraby,  Mrs.  Everatt,  and  her  soUcitor,  to  shew  cause 
why  they  should  not  be  committed  for  contempt,  in  order 
that  the  point — in  my  judgment  a  most  serious  one,  as 
affecting  the  public  as  well  as  the  particular  parties — ^might 
be  thoroughly  investigated.     I  remain  clearly  of  opinion 
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1846.  that  the  right  course  was  so^  and,  but  for  the  arrange- 
ment that  I  shall  mention,  would  now  be  so.  Whether  the 
matter  would  or  would  not  have  ended  in  a  commit- 
tal,— whether  a  case  of  contempt  would  or  would  not 
have  ultimately  been  established, — I  cannot,  of  course,  cer- 
tainly say. 

The  next  question  was,  whether,  assuming  that  there  was 
not  or  that  there  was  a  contempt,  I  could,  in  the  suits 
before  me,  act  upon  the  whole  or  any  part  of  Mrs.  Ferraby's 
property,  as  not  bound  by  the  settlements.  The  young 
lady,  whether  imderstanding  or  not  understanding  their 
effect  and  consequences,  had  been  permitted  to  execute 
them,  as  I  have  said,  before  marriage,  and  when  of  full  age. 
She  does  not,  in  either  of  these  suits,  upon  the  pleadings, 
ask,  nor  by  her  counsel  at  the  bar  did  she  ask,  to  be  relieved, 
whoUy  or  partially,  from  those  settlements:  and  I  oould  not^ 
I  thought,  in  such  a  state  of  circumstances,  act  against  them 
in  these  suits,  or  either  of  them,  so  far  as  any  part  of  her 
property  was  concerned.  I  was,  however,  of  opinion,  that, 
had  she  filed  a  bill  by  her  next  friend,  for  the  purpose  of 
being  relieved  against  the  deeds,  and  substituting  for  them 
settlements  in  conformity  with  Mr.  Farrer's  report,  she 
would  have  been  entitled  to  that  relief.  Whether  such  a 
bill  would  ever  be  filed,  it  was  of  course  impossible  for  me 
to  foretell;  but  that,  either  during  her  present  coverture, 
or,  in  the  event  of  her  becoming  a  widow,  during  her 
widowhood,  or  in  the  case  of  her  marrying  hereafter,  during 
any  future  coverture,  such  a  bill  might  be  filed,  was 
plainly  a  very  possible  event,  whether  the  young  lady's  real 
estate  should  or  should  not  have  been  incumbered,  and  if 
it  should  have  been  sold,  whatever  might  have  become  of 
the  purchase-money.  In  the  meantime  it  would  have  been 
probably  not  unfit  to  have  regard  to  the  possibility  of  such 
a  suit,  when  considering  how  the  legal  title  of  the  young 
lady's  propeorty  ought  to  be  dealt  with. 

The  next  question  was,  whether  Mr.  Ferraby  was  bound 
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wliolly,  or  to  any  extent,  by  the  report  of  Mr.  Farrer,  and  1846. 
the  order  confirming  it  made  on  Mr.  Ferrab/s  petition,  or 
whether  that  report  and  order  were  to  be  considered  as  of 
no  force  aginst  him  in  the  events  that  had  happened.  It 
was  not  necessary  to  say  whether  a  state  of  circumstances 
might  not  have  arisen  or  existed,  in  which  he  might,  without 
the  sanction  or  interposition  or  privity  of  the  Court,  have 
been  discharged  from  the  eflfect  of  the  report  and  order. 
The  point  for  consideration  was,  whether,  in  the  events  that 
had  occurred,  in  the  circumstances  that  did  exist,  he  had 
ever  been  so  discharged;  and  I  was  of  opinion  that  he  had 
not.  Those  proceedings,  in  my  opinion,  constituted,  or 
were  equivalent  to,  an  effectual  contract  on  his  part  with 
the  Court,  acting  on  behalf,  not  only  of  its  ward,  but  of  the 
children  of  that  ward — children  considered,  it  may  be,  by 
the  Court  solely  for  the  sake  of  the  ward,  solely  on  account 
of  the  ward,  but  still  considered  by  the  Court,  and  objects 
of  its  provision  and  care.  The  Court,  upon  the  expectation 
first,  and  upon  the  faith  afterwards,  of  that  contract,  allowed 
a  course  of  action,  deeply  affecting  the  interests  of  its 
ward,  which  otherwise  it  might,  and  probably  would  have, 
prohibited  and  prevented.  It  was  entitled  to  expect,  to 
believe,  to  trust,  that  such  a  course  of  proceeding  as  that 
which  is  proved,  and  by  Mr.  Ferraby  avowed,  to  have  taken 
place  between  the  end  of  March,  1844,  and  the  marriage 
of  its  ward  on  the  23rd  May,  1844,  or  at  least  between 
the  end  of  March,  844,  and  the  end  of  the  minority, 
which  terminated  between  the  13th  and  the  16th  May, 
1844,  would  not  take  place,  would  not  be  wished  to  take 
place,  would  not  be  permitted  by  any  professional  or  un- 
professional gentleman  to  take  place,  without  its  sanction 
and  without  its  knowledge.  The  matter  was  so  transacted, 
that,  in  my  opinion,  neither  on  grounds  of  private  equity, 
nor  on  grounds  of  general  policy,  could  Mr.  Ferraby  be 
heard,  for  any  effectual  purpose,  to  say,  as  against  the  issue 
of  his  marriage  at  least,  either  that  the  marriage  was  not 
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1846.  to  be  considered  as  a  marriage,  upon  a  treaty  of  which  the 
approval  of  this  Court  was  asked,  and  on  certain  terms,  but 
only  on  certain  terms,  obtained ;  or  that  from  the  obliga- 
tion imder  which  the  report  and  the  order  placed  him  to 
this  Conrt,  he  had  ever  been  discharged.  Perhaps,  as  I 
have  said,  had  a  different  course  been  pursued,  he  might 
havejittained  that  object.  I  had  to  deal  with  the  case  as 
it  stood — a  case  including  the  fact,  that,  for  the  alleged 
reason,  that  Mr.  Hobson  desired,  whether  properly  or 
improperly,  to  be  that  which,  without  the  approbation  of 
the  Master  or  the  Court,  he  could  not  be,  a  trustee  of  the 
settlement  under  the  order,  or  for  some  reasons  disclosed 
or  undisclosed,  it  was  at  a  period  between  the  order  and 
the  young  lady's  majority,  determined  between  her  mother, 
(who  was  not  her  guardian),  the  intended  husband,  and 
the  mother's  solicitor,  that  all  proceedings  under  the  order 
should  be  dropped  or  stayed,  with  a  view  to  defeat  the 
order  without  any  communication  to  the  Court,  and  with 
a  view  to  settlements,  differing  in  a  manner  greatly  to  the 
disadvantage  of  its  ward,  and  greatly  to  the  advantage  of 
the  iojtended  husband,  from  those  which  he  had  contracted 
with  the  Court  to  make,  being  substituted  for  them.  By 
what  influence  or  representations  the  mother  could  have 
been  induced  to  sanction  such  a  transaction,  or  what  could 
have  been  the  notions  under  the  prevalence  of  which  her 
soUcitor  could  have  been  induced  to  assist  in  it,  I  do 
not  now  consider  it  useful  to  inquire. 

It  was  contended,  that  the  wife,  having  expressed  no  dis- 
satisfaction, could  not  be  reUeved  against  the  transaction. 
This,  as  to  the  present  suit,  I  apprehend  was  true ;  and 
how  the  matter  might  stand  thereafter,  I  had  not  to  in- 
quire. But  the  issue  of  the  marriage  stood,  as  I  have 
said,  in  a  different  position.  It  had  been,  or  might 
have  been,  argued,  that  the  wife  having,  when  of  full  age 
and  unmarried,  executed  the  deeds  which  she  did  execute 
the  husband  ought  not  to  be  held  to  his  part  of  the  bar- 
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gain,  her  part  of  it  having,  as  it  is  assumed,  been  with-         1846. 

drawn.     To  this  argument  I  could  not  accede.     He  could 

not  be  allowed  to  take  advantage  of  his  own  wrong,  and 

he  was  the  author,  or  one  of  the  authors,  of  those  deeds. 

Nor  was  it  necessary  to  advert  to  the  cases  cited  in  Lloyd 

y.  Lloyd  (a),  or  to  the  doctrine  there  recognised  by  Lord 

Cottenham,  for  the  purpose  of  proving  that,  in  marriage 

contracts,  there  might,  in  various  instances,  be  default  of 

performance  on  one  side,  without  giving  the  other  any 

title  to  be  discharged  or  relieved  from  his  part  of  the 

agreement. 

There  might,  however,  possibly  have  been  a  difficulty 
in  the  way  of  charging  Mr.  Ferraby,  as  he  ought,  I  consi- 
dered, if  possible,  to  be  charged  (in  favour  of  the  issue  of 
the  marriage,  at  least),  with  the  £6000,  arising  from  the 
doctrine  of  election.  It  was  arguable,  that,  having  regard 
to  the  form  and  nature  of  the  deeds  executed,  the  issue 
might  not  be  entitled  to  claim  any  benefit  imder  them 
without  relinquishing  the  £6000;  and  I  supposed  the  pro- 
perty actually  settled  upon  the  issue  to  be  worth  more 
than  £6000.  That  question  of  election  I  should  have 
vrished  to  have  argued  on  their  behalf,  as  well  as  another 
(if  it  is  another)  question,  namely,  whether  the  interest 
given  to  Mr.  Ferraby,  by  the  deeds  of  May,  1844,  in  his 
wife's  property,  ought  to  be  applied  by  the  Court  for  the 
purpose  of  compensating,  as  far  as  might  be,  the  issue  of 
the  marriage  for  that  of  which  the  deeds  deprived  them : 
nor  would  I  have  declined  to  hear  it  argued  whether  Mr. 
Ferraby  was  or  was  not  liable  to  make  good  to  the  issue 
of  Mrs.  Ferraby  the  value  of  the  capital  of  her  property, 
to  the  extent  of  their  interests  under  the  proposals. 

Whatever  the  decree  might  have  been,  it  would  have 
been  right  to  take  care  that  it  should  be  expressed  to  be 
without  prejudice  to  the  question,  whether  Mrs.  Ferraby 

(a)  2  Myl.  &  Cr.  192. 
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1846.  was  bound  by  the  deeds  of  May,  1844,  and  to  attend  to 
the  mode  of  dealing  with  the  legal  title  of  her  property, 
real  and  personal. 

Upon  reftection,  I  continue  to  think,  that,  so  far  as  I  had 
formed  an  opinion  upon  the  case,  that  opinion  was  correct. 
But  the  views  which  I  took  of  it  were  more  than  enough 
to  render  it  fit,  in  my  judgment,  to  recommend  a  com- 
promise to  the  consideration  of  the  counsel  of  Mr.  and 
Mrs.  Ferraby  and  their  infant  child, — a  compromise  on 
the  footing  of  adhering  to  the  proposals,  except  as  to  the 
£6000,  and  of  securing  the  £6000  in  such  a  manner  as 
not  to  cramp  the  resources  of  Mr.  Ferraby,  or  cause  him 
inconvenience  or  expense;  in  such  a  manner,  almost  in 
truth,  as  he  should  himself  point  out.  To  this  suggestion 
their  counsel  acceded,  after  consulting  Mr.  and  Mrs. 
Ferraby,  and  the  Court  confirmed  the  compromise. 

Nothing,  however,  having  been  said  as  to  the  costs  of 
so  much  of  the  litigation  as  was  occasioned  by  the  deeds  of 
May,  1844,  the  Court  having  taken  it  for  granted  that 
Mr.  Ferraby  was  to  pay  those  costs,  and  Mr.  Ferraby's 
counsel  objecting,  the  Court  deemed  it  right  to  allow  the 
counsel  for  that  gentleman  and  his  wife  and  child  to  with- 
draw firom  the  compromise  if  they  should  think  fit.  This, 
however,  was  declined,  with  a  knowledge  that  the  Court 
considered  it  not  to  afiPect  the  costs;  and,  the  compromise 
remaining,  these  costs  formed  the  subject  of  the  renewed, 
and  repeated,  and  extended  discussion  of  Tuesday  last,  to 
which  I  have  referred, — a  discussion,  that,  I  repeat,  has  in 
a  manner  obliged  me  to  say  more  of  the  case  than  I  had 
any  wish  to  say,  has  placed  me  under  the  necessity  of 
stating,  or  rendered  it  proper  for  me  to  state,  as  I  now  do, 
that  this  Court  views  with  marked  and  unqualified  dis- 
approbation the  transaction  of  concerting  and  completing 
the  deeds  of  May,  1844 — deeds  which,  in  my  judgment,  it 
was  the  duty  of  any  friend  of  Mrs.  Ferraby,  conusant  of 
the  matter,  to  advise  her  not  to  execute.    This  I  say  apart 
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from  any  notion  of  a  dbntempt  of  Courts  independently  of  1846. 
any  mere  technical  view.  I  say  it  on  the  hroad  grounds 
of  integrity  and  upright  dealing ;  I  say  it  upon  those  con- 
siderations by  which  every  parent  in  this  country  has  a 
right  to  expect  that  a  Court,  professing  to  protect  the 
orphan  and  the  helpless,  will  be  guided.  I  agree  that  this 
is  not  a  court  of  honour ;  but  it  is  a  court  of  equity;  and 
equity  and  honour  are  sometimes,  as  here,  the  same. 

The  costs  of  this  portion  of  the  suit  ought  certainly,  as 
between  Mr.  Ferraby  and  Mrs.  Everatt,  rather  to  be  borne 
by  him  than  her.  Certainly,  I  think  that  they  ought  not 
to  fall  on  the  settled  property.  There  remain  but  Mr. 
Hobson  and  Mr.  Ferraby;  and,  whatever  may  have  been 
Mr.  Hobson's  motives  in  filing  the  first  bill,  whatever  may 
have  been  his  conduct,  whether  correct  or  incorrect,  in  the 
trusteeship,  there  seems  to  me  no  ground  whatever,  no 
colour,  for  saying,  that  he  has  done  otherwise  than  rightly 
and  well  in  bringing  the  circumstances  attending  the  set- 
tlements of  1844  under  the  view  of  the  Court.  Of  course, 
then,  Mr.  Ferraby  must  pay  the  costs  of  so  much  of  the 
litigation,*  a  conclusion  which  appeared  and  still  appears  to 
me,  I  do  not  merely  say  just  and  right,  but  most  manifestly 
right,  and  most  plainly  required  by  reason  and  justice. 

What  I  have  said  is  of  course  not  to  be  construed  as  ex- 
tending to  any  increase  of  costs  that  has  been  created  by 
making  Mrs.  Everatt  and  the  executors  of  Mr.  Brown 
parties  to  Mr.  Hobson's  second  bill.  That  follows  from 
what  I  stated  on  Tuesday,  and  from  the  very  nature  of 
the  case. 

I  add,  that,  if  it  might  have  been,  it  is  not  now  material 
to  inquire  who  is  the  guardian  ad  litem  and  who  the 
solicitor  of  the  infant  child  of  Mrs.  Ferraby.  I  should 
grieve  to  doubt,  and  I  do  not  doubt,  that  every  member  of 
this  profession  is  well  aware  of  the  obligation,  and  responsi- 
bilities attached  to  those  who  act  for  persons  unable  to  act 
for  themselves. 
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1846. 

COCKSHOTT  V.  COCKSHOTT. 

Jan.  20th.      -rj 

Estate  for  Ufe  JlIENRY  COCKSHOTT,  by  his  will,  dated  the  7th  Octo- 
m  raif  and  ^r-  ^^^^  1842,  in  which  he  described  himself  as  a  farmer,  of  Crin- 
Mmal  estate.       gj^g^  j^  ^j^g  West  Riding  of  Yorkshire,  gave  and  bequeathed 

to  his  four  daughters,  Mary,  Ann,  Grace,  and  Hannah 
Cockshott,  the  sum  of  £1200,  to  be  equally  divided  between 
them,  share  and  share  alike,  after  the  death  of  his  wife, 
Margaret  Cockshott,  or  so  long  as  she  continued  his 
widow;  but,  should  £50  or  £60,  during  his  wife's  widow- 
hood, or  before  her  death,  be  of  any  service  to  any  of  his 
said  daughters  to  promote  their  welfare  in  the  world,  he 
empowered  his  executors  thereinafter  mentioned  to  pay 
the  said  sums  to  each  of  his  said  daughters  according  to 
their  own  discretion.  Should  any  of  his  said  daughters 
die  without  child  or  children,  the  share  of  money  left  to 
her  to  be  equally  divided  among  his  surviving  daughters. 
Should  his  daughter  Ann  die  before  she  could  possess  the 
sum  of  money  left  to  her  in  that  his  last  will,  he  then 
willed,  that  her  child,  Martha  Cockshott,  should  have  his 
daughter  Ann's  share  of  money.  He  likewise  further 
willed,  that  his  estate  at  Addingham  and  his  estate  at 
Bradley  be  given  to  his  sons,  Thomas,  John,  Henry,  and 
Lister  Cockshott,  their  heirs  and  assigns,  as  tenants  in 
common,  and  not  as  joint-tenants,  but  not  to  be  put  in 
possession  of  the  said  estates  so  long  as  his  wife  Margaret 
Cockshott  kept  his  widow.  He  likewise  further  willed, 
that  all  his  monies  and  securities  for  monies,  together  with 
all  his  household  furniture,  goods,  and  chattels  of  every 
description,  together  with  all  the  farming-stock  found  upon 
the  farm  and  premises  that  he  then  occupied  at  Cringles, 
should  be  equally  divided  between  his  four  said  sons,  their 
heirs  and  assigns,  share  and  share  alike,  at  the  death  of 
his  said  wife  Margaret;  or,  should  she  not  remain  his 
widow,  then  his  four  said  sons  should  take  possession  of 
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the  same.      He  likewise  further  willed^  that  the  tenant         1846. 
right  of  the  farm  which  he  then  occupied  at  Cringles,  with     cocmhott 
the  approbation  of  the  Earl  of  Thanet,  be  given  to  his  two  v, 

CoCKSHOTT 

sons,  John  and  Henry  Cockshott,  at  the  death  of  his  said 
wife  Margaret,  or  when  she  ceased  to  be  his  widow.  Should 
his  son  Thomas  Cockshott  at  any  time  take  a  fiEurm  after 
his  decease,  he  urgently  requested  his  executors  to  advance 
his  son  Thomas  £100  out  of  the  share  of  property  left  to 
him  in  that  his  last  will.  Should  his  wife  Margaret  give 
up  the  farm  which  he  then  occupied  at  Cringles,  either 
through  choice  or  increasing  infirmities,  he  willed  that  the 
said  sons,  from  and  out  of  his  estates  at  Addingham  and 
Bradley,  should  pay  her  from  year  to  year  the  sum  of  £25 
per  annum^  so  long  as  she  continued  his  widow. 

The  testator  died  on  the  28th  November,  184^,  leaving 
his  widow,  Margaret  Cockshott,  and  eight  children  sur- 
viving him. 

The  bill  was  filed  by  three  of  the  children,  two  of  whom 
were  infants,  against  the  executors,  the  widow,  and  the  heir- 
at-law,  Thomas  Cockshott,  praying  that  the  trusts  of  the  will 
might  be  carried  into  execution,  and  for  a  receiver  of  the 
real  and  personal  estate;  and  the  only  question  at  the 
hearing  was,  whether  the  testator's  widow  was  entitled  to 
an  interest  for  her  life  or  widowhood  in  the  real  and  per- 
sonal estate. 

Mr.  Swanston  and  Mr.  BaieSj  for  the  plaintiffs,  con- 
tended, that  the  four  sons  to  whom  the  residue  was  given 
were  entitled  to  immediate  interests  in  everything  that 
was  not  specifically  disposed  of,  and  here  nothing  was 
given  expressly  to  the  widow. 

Mr.  fViffram,  for  the  heir-at-law,  referred  to  Blackwell 
y.  BuU  {a). 

(a)  1  Keen,  176.    See  Jarman  on  WUIb,  c.  17* 
VOL.  II.  F  F  C.  C.  C. 
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1846.  Mr.  Bichner  and  Mr.  Greene,  for  the  executors. 

COCKSBOTT 

CocJhott.       ^-  R^^^>  fo'  ^e  widow. 

The  counsel  for  the  widow  and  the  heir  haying  con- 
sented that  ererything  arising  on  the  wiU  should  be  de- 
cided in  this  suit^ 

The  Yice-Chancbllor  said — My  opinion  would  have 
been  dear  (according  to  general  principles)  that  the  in- 
tention of  the  testator  was  to  give  the  widow  an  estate 
during  her  widdwhood^  for  her  own  benefit,  in  the  real  and 
personal  estate,  but  for  the  expression  used  in  r^ard  to 
the  payment  of  £25  a  year  to  her  out  of  the  Addingham 
and  Bradley  estates,  in  case  she  should  give  up  the  farm 
at  Cringles.  That  is  the  only  part  of  the  will  which  tends 
to  throw  doubt  on  the  construction.  Comparing,  there- 
fore, the  different  parts  of  the  will,  I  must  see  which  part 
preponderates  as  to  expression  of  intention,  and  I  think 
the  former  part  greatly.  There  was  probably  a  forget- 
iulness  in  the  testator,  when  he  came  to  the  latter  part 
of  the  will,  as  to  what  had  already  been  done  with  the 
estates  at  Addingham  and  Bradley.  As  the  widow  has 
not  at  present  given  up  the  farm  at  Cringles,  it  is  unne- 
cessary to  say  what  would  be  the  effect  of  her  doing  so 
with  reference  to  those  two  estates. 

It  being  admitted  that  the  widow  has  not  married,  and  has  not  givea 
up  the  farm  which  the  testator  occupied  at  Cringles  when  he  made  his 
will,  but  is  in  possession  thereof,  Declare,  that,  until  she  die  or  marry,  or 
give  up  the  farm,  she  is  entitled  to  the  possession  of  the  real  and  per- 
sonal estate  beneficially,  without  prejudice  to  any  question  as  to  the  con- 
struction of  the  will  if  she  shall  give  up  the  farm  at  Cringles,  and  with- 
out prejudice  to  any  question  as  to  dower. 


CASES    IN    CHANCERY. 


W 


Jacques  v.  Chambers.  •^^/  ^^''*> 

19M,  Slst. 

.  S.  JACQUES,  being  an  original  subscriber  for  thirty-  a  testator,  at 

•         1     1       *^®  time  of  hifl 

eight  shares  in  the  Grreat  Western  Railway,  signed  the  death,  was  en- 

parliamentary   undertaking,    dated    the   17th   February,  shares  in  the 

1835,  by  which  he  undertook  to  pay  the  amount  subscribed  S^^g^c  ^™ 

for  each  share  within  ten  years  from  the  date  of  the  deed,  pany.    For 

in  such  sums  and  at  such  times  and  places  as,  until  the  these  he  had 

passing  of  the   Railway  Act,  should  be  required  by  the  8ubs<^ber!^^d 

directors  for  the  time  being  engaged  in  conducting  the  had  ?igned  the 

Parliamentary 

said  undertaking,  and,  after  the  passing  of  the  said  act  or  contract,under- 
acts,  as  the  directors  authorised  by  the  act  or  acts  should  the  amoaot 
direct  or  appoint.  ^^^ 

Jacques  afterwards  purchased  eighty-two  scrip  shares  years  to  the 

_    ^  ,         ,      ^  °     •^  ^  Directors  to  be 

m  the  same  undertaking.  appointed  by 
The  Stat.  5  §•  6  Will.  4,  c.  cvii.y  establishing  The  Great  ^^^^   The  re- 
Western  Railway  Company,  was  passed  in  August,  1835.  JJJJ^*^^' 
Under  the  provisions  of  the  act,  Mr.  Jacques  received  been  purchased 
certificates  both  in    respect  of  the  thirty-eight  shares  By  the  Act, 
originaUy  subscribed  for  by  him,  and  the  eighty-two  sub-  ^  j^  hislife^" 
sequently  purchased  shares,  making  in  all  120  shares..  ^™«»  ^^iL?" 

By  the  terms  of  the  act,  the  directors  have  the  usual  power  to  com- 

powers  of  compelling  payment  of  the  subscriptions,  and  Sem^wsub- 

scribed,  and 
also  to  make 
calls,  and  to  enforce  the  payment  of  such  calls  by  action,  or  otherwise  to  declare  the  shares  for- 
feited, and  to  sell  the  shares.  The  act  also  gave  the  proprietors  of  shares  the  light  of  sale  and 
transfer ;  declaring,  in  effect,  that  the  vendor  ceased  to  be  liable  for  calls  after  a  proper  memo- 
rial of  such  sale  and  transfer.  All  the  calls  had  not  been  paid  on  the  shares  at  the  time  of  the 
testator's  death.  After  his  death,  the  Company  passed  a  resolution,  declaring  that  the  pro- 
prietors of  shares  should  be  entitled  to  two  new  quarter  shares  in  respect  of  each  whole  shieure. 
Dj  his  will,  the  testator  had  bequeathed  thirty  shares  to  A.  and  thirty  shares  lo  B.,  declaring 
that  the  legacies  should  not  be  deemed  specific  so  as  to  be  capable  of  ademption : — Heldf  first, 
that  the  legatees  were  entitled  to  the  income  of  the  shares  from  the  death  of  the  testator ;  se- 
condly, that  the  legatees  were  entitled  to  a  proportional  number  of  new  quarter  shares ;  third- 
ly, that  the  legatees  were  not  entitled  to  have  uie  deposits  and  calls  on  the  new  quarter  shares, 
or  the  calls  due  on  the  eighty-two  whole  shares,  or  (temble)  the  calls  due  on  the  thirty-eight 
original  shares  paid  out  of  the  testator's  general  estate ;  fourthly,  that  the  legatees,  and  not  the 
executors,  had  the  right  of  electing  out  of  which  class  of  sharas  their  legadei  should  be  deli- 
yered  to  them. 

If  a  testator,  dying  solvent,  bequeaths  to  A.  a  given  number  of  articles  forming  part  of  a 
stock  of  articles  of  the  same  description,  as,  for  instance,  if  ht  has  twenty  hones  in  his  stable, 
and  bequeaths  to  A.  six  of  them,  A.  has  the  right  of  selection. 
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making  and  compelling  payment  of  calls ;  and  they  have 
power,  under  certain  restrictions,  in  case  of  non-payment, 
to  declare  the  shares  to  be  forfeited,  and  to  sell  them. 
The  proprietors,  however,  have  power  to  sell  and  transfer 
their  shares,  but  the  vendor  is  liable  to  all  calls  until 
a  memorial  of  such  sale  and  transfer  is  duly  entered  (a). 

Mr.  Jacques,  being  in  possession  of  the  before-men- 
tioned 120  shares,  by  his  will,  dated  the  2nd  February, 
1845,  appointed  H.  Chambers  and  S.  B.  Adams  to  be  his 
executors ;  and  he  gave  to  H.  Chambers  and  S.  B.  Adams, 
their  executors,  administrators,  and  assigns,  thirty  whole 
shares  in  the  Great  Western  Railway  Company,  upon 
trust,  during  the  joint  lives  of  his  son  Francis  Jacques  and 
Ann  his  wife,  to  pay  the  interest  or  dividends  thereof  for 


{a)  By  the  15l8t  section  of  the 
statute,  it  is  enacted,  that  the  se- 
veral parties  who  have  suhscrihed 
or  shall  suhscribe  towards  the  un- 
dertaking shall  pay  the  sums  re- 
spectively subscribed  for,  or  such 
parts  or  proportions  thereof  as  shall 
from  time  to  time  be  called  for  by 
the  directors,  at  such  times  and 
places,  and  to  such  person,  as  shall 
be  directed  by  the  directors ;  and, 
in  case  any  party  shall  neglect  or 
refuse  to  pay  the  money  so  sub- 
scribed for,  power  is  given  to  the 
directors  to  sue  for  and  recover  the 
same  in  any  court  of  law  or  equity. 

By  the  153rd  section,  power  is 
given  to  the  directors  from  time  to 
time  to  make  such  calls  of  money 
from  the  subscribers  to  and  pro- 
prietors of  the  said  undertaking  for 
the  time  being,  to  defray  the  ex- 
penses of  the  same,  as  they  from 
time  to  time  shall  find  necessary, 
subject  to  the  restrictions  as  to  the 
amount  of  calls,  &c.  mentioned  in 
the  act ;  and,  if  any  owner  or  pro- 


prietor for  the  time  being  of  any 
share  shall  neglect  or  refuse  to  pay 
his  rateable  proportion  of  the  mo- 
ney called  for,  power  is  given  to 
the  company  to  sue  for  and  re- 
cover the  same  in  any  of  his  Ma- 
jesty's courts  of  record  in  the  man- 
ner mentioned  in  the  act,  or  the 
directors  may  declare  the  shares 
belonging  to  such  owner  to  be  for- 
feited, and  order  such  shares  to  be 
sold. 

By  the  158th  section,  it  is  made 
lawful  for  the  several  proprietors 
of  shares  and  their  respective  exe- 
cutors, &c.,  to  sell  and  dispose  of 
any  shares  to  which  they  shall  be 
entitled  therein,  subject  to  the  rules 
and  conditions  mentioned  in  the 
same  section,  one  of  which  is,  that 
the  clerk  of  the  company  shall 
enter  a  memorial  of  the  transfer 
and  sale  in  a  book  to  be  kept  for 
that  purpose;  and,  until  such  me- 
morial shall  be  made  and  entered, 
the  seller  shall  remain  and  be  held 
liable  for  all  future  calls. 
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the  separate  use  of  Ann  Jacques,  without  power  of  anti-        1846. 
cipation,  and,  after  the  death  of  Francis  Jacques,  to  pay      jxcauBs 
the  same  to  Ann  Jacques,  for  her  life,  and  after  her  death     ^     ^* 

^  /  ^  Chambers. 

to  divide  the  shares  between  her  children  in  the  manner 
mentioned  in  the  will.  The  testator  then  bequeathed 
to  another  person  thirty  Great  Western  Railway  shares. 
He  then  gave  the  rest,  residue,  and  remainder  which 
should  remain  (after  satisfying  the  aforesaid  devises  and 
bequests,  and  his  debts,  funeral  and  testamentary  ex- 
penses) of  his  real  and  personal  estate  and  effects  of  or  to 
which  he  should  be  possessed  or  entitled,  to  John  Jacques 
and  Francis  Jacques,  as  tenants  in  common.  He  then 
declared  as  follows: — ''I  declare  that  the  legacies  of  rail- 
way  shares  hereinbefore  given  shall  not  be  deemed  specific, 
80  as  to  be  capable  of  ademption ;  and  that,  if  I  should  not 
have  a  sufficient  quantity  of  such  shares  at  the  time  of  my 
decease  to  answer  the  said  legacies,  the  deficiency  shall  be 
raised  out  of  my  estate  for  the  benefit  of  the  legatees 
respectively." 

The  testator  died  a  few  weeks  after  the  date  of  his  will, 
possessed  of  the  above-mentioned  shares.  His  will  was 
proved  by  his  executors. 

In  August,  1845,  the  Great  Western  Railway  Company 
passed  a  resolution,  declaring  that  the  proprietors  of  shares 
should  be  entitled  to  two  quarter  shares  in  respect  of  each 
whole  share,  and  that  2/.  10«.  should  be  paid  in  respect  of 
each  such  new  quarter  share  on  the  8th  October  next;  and 
in  case  the  whole  number  of  shares  were  not  accepted,  and 
the  deposit  paid  thereon  within  one  month  after  the  offer 
should  have  been  made,  the  directors  should  be  authorised 
to  appropriate  or  dispose  of  the  remainder,  in  such  manner 
as  they  might  consider  best,  for  the  benefit  of  the  Company. 

The  executors  accepted  all  the  new  quarter  shares,  and 
paid  all  the  sums  payable  in  respect  of  them  out  of  the 
testator's  assets. 

The   bill  was  filed  by  the  infant  children  of  Francis 
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1846.        Jacques  and  Ann,  his  wife,  for  the  purpose  of  obtaining  a 
JAcauEs       declaration  of  their  rights  as  to  the  legacy  of  the  railway 
V-  shares. 

Cbambsrs. 

It  appeared,  from  the  answer  of  the  executors,  and  was 
not  disputed,  that  the  original  shares  were  liable  to  a  fur- 
ther call  of  £20  each. 

Upon  the  new  shares,  2/.  10«.  only  had  been  paid,  but 
it  was  admitted  that  they  were  at  a  premium. 

The  questions  at  the  hearing  were,  first,  whether  the 
legacy  to  the  plaintiffs  was  specific,  so  as  to  entitle  them 
to  the  produce  of  the  shares  from  the  death  of  the  testator; 
secondly,  whether  the  plaintiffs  were  entitled  to  the  new 
quarter  shares ;  thirdly,  whether  the  deposit  of  2/.  10^.  on 
the  quarter  shares,  and  the  future  calls  on  those  shares 
and  on  the  original  shares,  were  to  be  paid  out  of  the  tes- 
tator's general  assets. 

Mr.  Russell  and  Mr.  Selwyn,  for  the  plaintiffs,  contended 
that  the  bequests  of  the  railway  shares  were  specific,  with 
the  distinction  that  they  were  not  to  be  capable  of  ademp- 
tion. The  testator  intended  the  legatees  to  have  all  the 
advantages  and  none  of  the  disadvantages  of  specific  lega^ 
tees.  If  the  legacies  were  specific,  the  legatees  were  en- 
titled to  the  produce  of  the  shares  from  the  death  of  the 
testator.  They  were  also  necessarily  entitled  to  the  accre- 
tions. Then,  with  respect  to  the  calls,  they  were  a  debt 
which  the  testator  had  contracted  to  pay  by  instalments  at 
the  will  of  the  Company,  and  his  estate  was  liable  to  pay 
that  debt  as  well  as  any  other :  Blount  v.  Hipkins  (a). 
[The  Vice-chancellor. — Suppose  these  instalments  to  be 
never  called  for?]  Then  the  testator's  estate  gains  a 
benefit;  but  it  is  clearly  liable  for  future  calls :  Fyler  v. 
Fyler  (A). 

Mr.  Roll  appeared  for  the  tenant  for  life. 

fa)  7  Sim.  51.  (b)  2  Railw.  Cas.813. 
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Mr.  Stinion,  for  the  executors.  1846. 


Mr.  Wigram  and  Mr.  Nevinson,  for  the  residuary  legatees.  JxcauBs 
— Firsts  the  legacy  to  the  plaintiffs  is  demonstrative  only^  Cbambbrs. 
and  not  specific.  The  strongest  case  that  can  be  cited  on 
the  other  side  is  Hoskinff  v.  Nicholls  (a) ;  but  there  the  gift 
was  out  of  a  specific  fund :  here  the  deficiency  in  the  legacy, 
if  any,  is  to  be  made  good  "  out  of  my  estate."  Secondly, 
the  new  quarter  shares  were  accepted  by  the  executors  for 
the  benefit  of  the  testator's  estate  generally,  and  the  assent 
to  the  plaintiffs'  legacies  was  not  given  until  after  such 
acceptance.  They  are,  therefore,  not  entitled  to  the  accre- 
tions. Thirdly,  in  Blount  v.  HipkinSf  the  act  of  Parliament 
was  not  passed  until  two  years  after  the  testator's  death.  If 
that  case  is  applicable  at  all,  it  can  only  apply  to  the 
thirty-eight  shares  for  which  the  testator  was  an  original 
subscriber,  and  not  to  the  other  eighty-two  shares.  We 
submit,  however,  that,  upon  the  true  construction  of  the 
contract  of  February,  1835,  the  testator  was  not,  at  the 
time  of  his  death,  personally  liable  for  payment  of  calls 
which  had  not  then  been  made.  It  was  not  clear  that 
they  ever  would  be  made.  The  liability  to  such  calls  was 
not  a  debt,  but  an  onus  attached  to  the  shares.  In  Fyler 
V.  Fyler,  the  question  was  not  between  the  parties  claim- 
ing under  the  testator,  but  between  the  Company  on  the 
one  hand  and  the  testator's  estate  on  the  other. 

The  Vice- Chancellor,  in  the  course  of  the  argument, 
said,  that,  looking  at  the  act  of  Parliament  only,  it  did  not 
appear,  that,  after  a  transfer  of  shares,  the  person  transfer- 
ring was  liable  for  calls. 

The  Vice-chancellor. — My  impression  is,  that,  upon 
the  true  construction  of  this  will,  as  the  testator  had,  when 
he  made  his  will,  more  than  sixty  whole  shares  standing  in 
his  name,  which  continued  standing  in  his  name  at  his 

(a)  1  Y.  &  C.  C.  C.  478. 


V. 

Chambb&s. 
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1846.  decease^  the  legacy  is  to  be  considered  in  effect  as  specific: 
jAcauBs  therefore  the  income  from  the  death  follows  the  shares.  It 
is  plain^  also,  that  the  accretions  belong  to  the  shares,  subject 
to  the  question,  whether  it  should  be  referred  to  the  Mas- 
ter to  inquire  whether  it  will  be  for  the  benefit  of  the  in- 
fants to  take  them;  but  those  who  take  the  accretions  must 
pay  for  them.  The  only  question  remaining  is,  whether, 
as  to  any  of  the  sixty  shares,  the  general  estate  is  to  pay 
the  unpaid  money,  and  if  it  is,  how  that  is  to  be  arranged 
with  reference  to  the  thirty-eight  and  eighty-two  shares. 

I  am  of  opinion,  that,  as  to  the  eighty-two  shares,  the 
principle  of  Blount  v.  Hipkins  does  not  apply.  Every  call 
made  since  the  testator's  death  in  respect  of  those  shares 
must  be  borne  by  those  shares.  The  question  upon  the 
thirty-eight  shares  is  very  difficult  to  distinguish  firom 
the  point  decided  in  Blount  v.  Hipkins.  I  should  be  re- 
luctant to  decide  it  against  the  opinion  of  the  learned 
judge  who  heard  that  case.  The  question  may  not  arise, 
for,  if  the  executors  have  the  option  of  selecting  the  sixty 
shares,  they  may  exercise  that  option  by  giving  the  sixty 
shares  out  of  the  eighty-two.  In  that  case  the  question 
would  not  arise.  If,  however,  the  legatees  have  the  option, 
they  would  have  the  right  to  exercise  it,  and  probably 
would  exercise  it,  thus  :  namely,  each  legatee  of  the  thirty 
shares  would  take  nineteen  of  the  thirty-eight  The  ques- 
tion must  be  decided,  whether  the  executors  or  the  lega- 
tees have  the  right  of  selection. 

His  Honor  added,  that,  in  the  event  of  coming  to  the 
conclusion  that  the  legatees  had  the  right  of  selection,  he 
should  be  disposed  to  recommend  the  question  that  had 
arisen,  which  was  analogous  to  the  question  in  Blount  v. 
IRpkins,  to  be  taken  before  the  Lord  Chancellor  upon  peti- 
tion; the  petition  to  involve  that  question  only. 

In  the  course  of  the  preceding  argument  the  Ftce- 
Chancellor  put  this  point,  namely,  whether,  if  a  man  be- 
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queatbs  to  A.  thirty  of  the  sixty  horses  which  he  has  in  his 
stable^  the  legatee  or  the  executor  has  the  right  of  selec- 
tion (a). 
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The  case  now  came  on  for  argument  on  the  question  of     jan,  31^. 
election. 

Mr.  Russell  and  Mr.  Selwyn  contended^  that^  although 
the  shares  were  given  to  the  executors  in  trust  for  the 
specific  legatees^  yet  in  effect  the  gift  was  direct  to  those 
legatees,  and  they  consequently  had  the  right  of  selection : 
Swinburne,  p.  924. 

Mr.  Wigram  and  Mr.  Nemnson,  contri,  contended^  that, 
even  if  the  specific  legatees  had  some  right  of  selection, 
they  could  not  select  all  the  best  shares  to  the  disadvan- 
tage of  the  residuary  legatees :  Sunnb.  925 ;  Inst.  lib.  2, 
tit.  20,  ss  22,  28;  Dig.  lib.  30,  tit.  1, 1.  37. 

The  Vice-chancellor  was  of  opinion,  that  the  specific 
legatees  had  an  absolute  right  of  selection. 

(a)  See  Godolpb.  Orph.  Leg.  Part  3,  c.  24,  sect.  13. 


Johnson  v,  Johnson. 

Walter  R.  JOHNSON,  clerk,  by  his  will,  dated  July 
10th,  1844,  after  giving  certain  specific  legacies  to  his  wife 
and  children,  and  to  his  brother,  proceeded  thus: — ''And,  as 
to  the  remainder  of  my  property,  of  whatsoever  nature  it 
may  be,  I  give  it  to  my  dear  wife,  after  payment  of  my  debts 
and  legacies,  for  her  use  and  benefit  during  her  life,  and 
at  her  decease  to  be  given  to  my  children,  to  be  equally 
divided  among  them ;  and,  in  case  of  my  wife  intending  to 
enter  into  a  second  marriage,  then,  before  such  marriage 
takes  place,  I  direct  that  she  appoint  trustees  of  my  pro- 


March  6M. 

Upon  the  oon- 
stniction  of  a 
wiU :— fl«W, 
that  the  testa- 
tor's widow 
was  not  en- 
titled to  enjoy 
the  testator's 
retidaary  pro- 
perty for  her 
life  tfi  tpeeie. 
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1S46.        perty  for  the  benefit  of  my  children^  so  that  the  same  may 

^^^^jf      not  be  wasted  or  made  away  with/'    And  he  appointed  his 

V*  wife  sole  executrix.    The  testator  died  in  October^  and  the 

Johnson. 

will  was  proved  in  December^  1844.  The  residue  of  the 
testator's  estate  consisted  of  a  bond  debt^  a  leasehold  honse, 
and  land  adjoining,  and  certain  shares  in  insurance  and 
other  companies.  The  insurance  shares  all  yielded  more 
than  £4  per  cent.,  and  some  yielded  more  than  £5  per 
cent,  per  annum,  besides  bonuses.  The  bill  was  filed  on 
behalf  of  the  infant  children  of  the  testator^  against  the 
executrix^  for  the  administration  of  the  estate. 

Mr.  Chandless  appeared  for  the  plaintiffs. 

Mr.  Bolt  and  Mr.  Hale,  for  the  defendant^  submittedi 
that  sh^  was  entitled  to  the  residuary  property  tn  specie  for 
her  life.  She  was  to  have^  during  her  life^  the  ''  remainder 
of  the  testator's  property,  after  payment  of  his  debts  and 
legacies."  Conversion  was  only  required  for  payment  of 
the  debts  and  legacies.  She  was  to  take  the  remainder^ 
whatever  might  be  the  condition  of  it :  Collins  v.  Collins  (a). 

The  Vice-Chancellor  was  of  opinion  that  this  was 
purely  a  gift  of  the  residue,  accompanied  by  all  the  conse- 
quences attaching  to  a  gift  of  the  residue. 

It  being  suggested  that  it  would  be  beneficial  to  all 
parties  to  retain  some  of  the  property  in  its  existing  state 
of  investment^  the  decree  wasj  in  substance,  as  follows  : — 

Declare,  that,  upon  the  true  construction  of  the  will,  the  widow  is  not 
entitied  to  enjoy  the  testator's  property  in  specie  ;  but  this  declaration  18 
to  be  without  prejudice  to  the  inqoiries  after  mentioned.  Refer  it  to  the 
Master  to  inquire  what  course  it  will,  under  all  the  circumstances  of  the 
case,  with  a  view  to  the  interest  of  all  parties,  be  fit  and  proper  and  bene- 
ficial to  take,  with  reference  to  the  bond  and  leasehold  estates  and  shares 
in  the  pleadings  mentioned. 

(a)  2  Myl.  &  K.  703. 
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Master  v,  Laprimaudaye.  March  2XHh. 

VJEORGE   EDISON,  having  no  issue  of  his  marriage,  Upon  the  con- 
and  having  in  that  event,  by  virtue  of  his  marriage  settle-  wiu,— ^«w, 
ment,  an  absolute  power  of  disposition  by  will  over  a  sum  ^ij^f^^i^^ 
of  £1166,  which  had  been  settled  upon  him  by  his  father,  the  general,  and 

'  .  ^^^  "*to  a  par- 

and  the  absolute  ownership  in  £2500,  which  had  been  ticolar  residue, 
the  subject  of  covenant  by  his  wife's  father,  made  his  will, 
(which  was  not  aflfected  by  the  Will  Act),  and  thereby,' 
after  reciting  the  settlement,  gave  £500,  part  of  the  £1166, 
to  his  wife  absolutely.  And,  as  to  the  sum  of  £2500,  and 
the  stocks,  funds,  and  securities  in  or  upon  which  the 
same  might  be  invested,  he  gave  the  dividends,  interest, 
and  annual  produce  thereof  to  his  wife  for  life,  and  after 
her  decease  he  gave  the  whole  of  the  said  principal  sum  of 
£2500,  and  the  stock,  &c,  unto  and  equally  between  his 
nieces,  Jane  Mary,  Caroline,  and  Ann  Phillips,  daughters 
of  his  sister  Jane,  their  executors,  administrators,  and  as- 
signs, to  be  paid  them  upon  attaining  the  age  of  twenty- 
one,  or  upon  their  marriage,  with  such  consent  as  in  the  will 
mentioned :  and,  in  case  either  of  his  said  nieces  should  die, 
either  in  his  lifetime  or  after  his  decease,  under  the  age  of 
twenty-one  years,  without  having  been  married  with  such 
consent  as  aforesaid,  then  he  gave  the  share  of  the  niece  so 
dying  as  aforesaid  of  the  said  sum  of  £2500  unto  the  sur- 
vivors of  his  said  nieces,  to  be  equally  divided  between 
them ;  but,  in  case  any  other  of  his  said  niece  or  nieces 
should  happen  to  depart  this  life  before  attaining  the  age 
of  twenty-one  years,  and  without  having  been  married 
with  such  consent  as  aforesaid,  then  he  appointed  the 
shares  of  the  nieces  so  dying  as  aforesaid  to  his  brother, 
John  Edison,  for  his  own  absolute  use  and  benefit.  And, 
as  to  the  sum  of  £666,  residue  of  the  said  sum  of  £1166, 
(after  giving  the  said  legacy  of  £600  to  his  wife),  and  the 


AAA, 

JB  JU  Jl 


CASES    IN    CHANOEKT. 


1846. 


funds^  &c.  on  which  the  same  might  be  invested,  and  as  to 
all  other  sum  or  sums  of  money^  stocks,  fiyids,  and  se- 
curities, in,  upon,  or  over  which  he  had  or  might  have  any 
power  or  disposition,  whether  contingent  or  otherwise, 
under  or  by  virtue  and  in  pursuance  of  the  said  marriage 
settlement,  he  gave  and  bequeathed  th^  same  unto,  and 
equally  between,  his  said  brother  John  and  his  sister  Jane, 
the  wife  of  Charles  Ballard,  absolutely,  in  equal  shares. 
And,  as  to  all  the  rest,  residue,  and  remainder  of  his  per- 
sonal estate  and  effects  whatsoever  and  wheresoever,  and 
of  what  nature,  kind,  and  quality  soever,  he  gave  and  be- 
queathed the  same  unto  his  said  wife,  to  and  for  her  own 
sole  use  and  benefit:  and  he  appointed  her  his  execu- 
trix. 

By  a  codicil,  the  testator,  after  mentioning  that  he  had, 
by  his  will,  left  certain  property  between  his  brother  John 
and  sister  Jane,  and  that  John  had  since  died,  directed  that 
the  share  which  John  would  have  enjoyed  if  living  should 
be  equally  divided  between  all  his  children,  living  at  his, 
the  testator's,  death. 

The  testator  died  in  March,  1839,  leaving  his  widow  sur- 
viving him. 

Jane  Mary  (afterwards  Jane  Mary  Edwards)  attained 
the  age  of  twenty-one,  and  survived  the  testator.  Her 
two  sisters,  Caroline  and  Ann,  attained  twenty-one,  and 
died  in  the  testator's  lifetime. 

Jane  Ballard  also  died  in  the  testator's  lifetime.  The 
testator's  brother  John  left  five  children,  some  of  whom 
were  living  at  the  testator's  death. 

The  questions  were,  to  what  extent  there  was  a  lapse, 
and  how  the  lapsed  legacies  were  to  be  disposed  of. 


Mr.  Wigram  and  Mr.  Taylor,  for  the  widow,  contended, 
that  two-thirds  of  the  £2500  had  lapsed  and  passed  to  the 
widow  under  the  residuary  clause;  and  that  the  sum  of 
866/.  12«.  4c/.,  though  the  subject  of  appointment,  was 
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affected  in  the  same  manner :  Oke  v.  Heath  (a) ;  Easum  v. 
Appleford{b). 

Mr.  Russell  and  Mr.  Rogers,  for  Jane  Mary  Edwards  and 
the  other  next  of  kin  of  the  testator^  contended^  that  the 
power  which  the  testator  had  of  giving  the  legacies  in 
question  arose  "  hj  virtue  and  in  pursuance  of  his  marriage 
settlement.'^  The  legacies^  therefore^  were  comprehended 
in  the  particular,  and  not  in  the  general  residuary  clause, 
and,  in  the  events  that  had  happened,  were  undisposed  of, 
and  went  to  the  next  of  kin:  Shrymsher  v.  Norihcote[c). 
But,  supposing  the  Court  should  be  of  opinion  that  they 
fell  into  the  general  residue,  they  submitted  that  one 
moiety  only  of  the  £2500  lapsed ;  for,  in  the  first  case 
put  by  the  testator,  namely,  that  of  one  niece  only  dying, 
her  share  was  to  go  to  the  survivors,  either  if  she  died  in 
the  testator's  lifetime,  or  if  she  died  under  twenty-one, 
after  his  decease.     Here  the  first  event  happened. 


1846. 


The  Vice-Chancellor. — I  think  that  the  surviving 
niece  only  took  one-third  of  the  £2500,  and  that  the  other 
two-thirds  plainly  lapsed,  either  for  the  benefit  of  what 
has  been  called  the  particular  residue,  or  for  the  benefit  of 
the  general  residue.  Next,  I  am  clearly  of  opinion,  that 
whatever  was  given  to  Mrs.  Ballard  went,  by  reason  of 
her  death  in  the  testator's  lifetime,  to  the  residuary  legatee, 
and  not  to  the  next  of  kin.  Upon  the  other  question,  my 
present  impression  is  also,  that,  upon  the  language  of  this 
will,  the  two-thirds  of  the  £2500  which  the  two  nieces 
who  died  before  the  testator  would  have  taken  if  they  had 
survived  him,  belong  to  the  general  residuary  legatee.  If, 
upon  looking  into  the  cases,  I  should  alter  my  opinion,  I 
will  mention  the  matter  again. 

The  case  was  not  again  mentioned. 


(a)  1  Vez.  sen.  135.  (6)  5  Myl.  &  Cr.  56. 

(c)  ]  Swanst.  566. 
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JUareA  6th  Langton  v,  BbacKENBUKY. 

A  portion  of  A  PETITION  was  presented  by  an  infant,  who  was  en* 
an  ^fim?8  raal  titled  in  possession  to  an  estate  in  the  parish  of  Langton^ 
tf^  ^^^  ^^  Lincolnshire,  praying  that  £iO  a  year  might  be  annu- 
in  chanty.        ally  applied  out  of  the  estate  for  the  benefit  of  the  poor  of 

the  parish. 

The  petition  stated,  that  the  petitioner's  estate  was  worth 
£1600  a  year,  that  the  allowance  to  the  petitioner  and 
his  two  brothers  was  £260  a  year,  and  that  the  reetor  of 
the  parish  had  called  upon  the  petitioner,  who  was  one  of 
the  largest  proprietors,  to  contribute  the  sum  of  £20  to 
be  expended  by  the  rector  in  charity,  and  in  support  of  the 
parish-school. 


Mr.  Greene,  for  the  petition. 

The  VtCE-CHANCELLOB  made  the  following  order : — 

Let  an  additional  annual  sum  of  £20  be  paid  to  the  guardian  of  the 
infant ;  the  guardian  undertaking  to  pay  the  same  to  the  clergyman  of 
the  parish,  to  be  applied  by  him  for  the  purposes  of  charity  and  educstioo ; 
the  clergyman  to  account  for  the  application  to  the  guardian  and  tha 
Court. 
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Scott  v.  Bboadwood.  March  7th^ 

J.  HE  bill  alleged^  that  Sir  Andrew  Chadwick,  since  de-  Plea  of  the 

ceased,  being  seised  in  fee  and  in  the  actual  possession  and  Limitations  to 

receipt  of  the  rents  of  a  certain  piece  of  ground  on  the  east  ^^^[,f|Jd  ^f 

side  of  New-street,  and  west  side  of  Hopkins-street,  St.  *?  ^^^  of 

T  ,  ,  ejectment. 

James's,  Westminster,  with  certain  buildings  erected  there- 
on, demised  the  same,  by  an  indenture,  dated  the  2nd  June, 
1766,  to  Francis  Johnston,  for  sixty  years,  from  Midsum- 
mer then  last  past,  at  a  yearly  rent  of  £40. 

The  bill  further  stated,  that  Sir^  A.  Chadwick,  being  seised 
in  fee  and  in  the  actual  possession  and  receipt  of  the  rents 
and  profits  of  certain  houses  situate  on  the  south  side  of 
Broad-street,  Westminster,  had  demised  those  houses  for 
divers  terms  of  years,  in  each  of  which  sixty  years  remained 
unexpired  on  the  24th  December,  1767. 

The  bill  then  contained  an  allegation  similar  to  the 
foregoing,  relative  to  certain  houses  in  Cock-court  and  other 
streets  adjacent. 

There  were  also  similar  allegations  as  to  other  property. 

The  bill  then  alleged,  that  Sir  A.  Chadwick,  being  so 
seised,  and  being  in  such  possession  and  receipt  of  rents 
under  the  various  leases,  died  on  the  22nd  March,  1768,  in- 
testate as  to  his  real  estate,  leaving  his  nephew,  Thomas 
Chadwick,  his  heir-at-law. 

The  bill  then,  after  deducing  the  title  of  the  plaintiff*  from 
Thomas  Chadwick,  alleged  that  the  premises  comprised  in 
the  several  demises  or  leases,  as  also  the  indentures  of  de- 
mise or  lease,  had  come  into  the  possession  of  the  defendant 
Henry  Broadwood,  who  held,  or  was  entitled  to  the  pre- 
mises for  the  residue  of  the  seveitd  terms  aforesaid,  but  the 
phuntiff  had  been  unable  to  discover  when  the  defendant 
obtained  sucli  possession,  or  from  whom,  or  through  whom 
he  derived  his  title  to  the  ssud  leasehold  premises. 

VOL.  II.  GO  c.  c.  c. 
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1846.  And  the  bill,  after  stating  that  the  plaintiffs  had  com- 

"  Scott  nicnced  an  action  of  ejectment  against  the  defendants  Broad- 
^'  wood  and  his  partners,  but  that  the  {dmntiff  was  unable  to 

go  to  trial  without  a  discovery  of  the  contents  of  the  leaw% 
piftyed  that  the  disfendants  might  make  a  AiU  and  tme  dis- 
covery of  all  tod  singular  the  matters  and  thiilgB  idbnolaid, 
in  order  that  the  pl^tiff  might  give  the  ftame  in  evideii<te 
Ut  the  trial  of  the  action,  and  thut  the  indenttlire  of  lease  of 
the  2nd  June,  1766,  and  such  other  indeuttited  of  lease  ^ 
aforesfud,  might  be  brought  into  Court  and  depodted  witli 
one  of  the  Masters,  and  that  the  plaintiff  might  b^  at  liberty 
to  use  and  give  in  evidence  the  same,  or  any  or  eltilier  of 
them,  at  the  trial  of  the  daid  action  in  guppbrt  thereof. 

The  defendant  Broadwood,  by  an  otder  of  the  Court,  had 
leave  to  plead  two  plead  In  bar  of  this  bill,  hamely,  a  pleft  of 
adverse  title,  tod  a  plea  of  the  Statute  of  Limitatioiis,  and 
to  i^upport  such  pl^as  by  such  averments,  by  Way  of  toswelr, 
as  might  be  necessary. 

The  dcfbndtot  accordingly  pleaded,  first,  that,  at  the 
death  of  Sit  A.  Chadwick,  at  the  house  mentioned  in  the 
bill,  one  Sarah  Law,  claiming  to  be  his  heir-alrlaw,  became 
seised  for  an  estate  of  inheritance,  in  possession,  of  the  pre- 
mises before  specified ;  and  the  plea  went  on  to  state  a  con- 
veyance by  Sarah  Law  to  John  Taylor,  a  fine  with  pro- 
clamations levied  by  Sarah  Law  and  Taylor,  and  non-claim, 
within  the  legal  period,  by  Thomas  Chadwick  (then  under 
no  disability),  or  any  person  claiming  through  him,  tod  ul- 
timately a  conveyance  of  the  fee  to  the  defendants  for 
valuable  condderation,  through  persons  deriving  title  fh>m 
Sarah  Law  and  John  Taylor. 

The  defendant  pleaded,  secondly,  in  the  followii^ 
form: — 

And  this  defendant  further,  as  to  so  much  of  the  said  bill 
as  seeks  any  discovery  against  this  defendtot,  touching  the 
daid  several  hereditaments  hereinbefore  particularly  de- 
scribed and  mentioned  to  consist  of^  &c     [Here  followed  a 
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paHiCular  statement  of  all  the  lands  before  specified,  yiz.»  1846. 
those  eomprised  in  the  lease  of  the  2nd  Jime»  1766,  the  Soorr 
houaeB  in  Broad-street,  and  the  houses  in  Cock-oourt»]  being  ^^^  J;^„. 
part  of  the  messuages,  hereditaments,  and  tenements,  in  the 
said  plaintiff's  bill  mentioned,  and  as  touching  so  much  of 
the  said  bill  as  pfajs  that  the  said  indenture,  &0.  [following 
the  jHrayer  oi  the  bill]  this  defendant  doth  pleAd  in  bar,  and 
for  idea  saith,  that^  bj  a  certain  act  of  Pariiament,  &c. 
(stat  3  &  4  ffitt.  4,  Ok  27),  it  was,  amongst  oth^  things, 
enacted,  that  after  the  31st  daj  of  December,  1833>  no 
person  shall  make  an  entry  or  distress^  or  bring  an  action  to 
recover  any  land  or  rent  but  witiiin  twenty  years  next  aftel^ 
the  time  at  which  the  right  to  make  sudb  entry  Or  distress, 
or  to  bring  such  action  shall  have  first  accrued  to  some  per- 
son through  whom  he  claims,  or  if  such  right  shall  not  hard 
accrued  to  any  person  through  whom  he  claims,  then  within 
twenty  years  next  af  ler  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such  action,  shall  have 
first  accrued  to  the  person  making  or  bringing  the  same(a). 
And  it  was  thereby  further  enacted,  that,  in  the  construc- 
tion of  the  said  act,  the  right  to  make  an  entry  or  distress, 
or  bring  an  action  to  recover  any  land  or  rent,  shall  be 
deemed  to  have  first  accrued  at  such  time  as  hereinafter  is 
mentioned;  that  is  to  say,  when  the  person  claiming, such 
land  or  rent  shall  claim  the  estate  or  interest  of  some  de- 
ceased person  who  shall  have  continued  in  such  possession, 
or  receipt,  in  respect  of  the  same  estate  or  interest,  until  the 
time  of  his  death,  and  shall  have  been  the  last  person  enti* 
tied  to  such  estate  or  interest  who  shall  have  been  in  such 
possessicm  or  receipt,  then  such  right  shall  be  deaned  to 
have  first  accrued  at  the  time  of  such  death  (i).  And  it  was 
further  enacted,  that,  when  any  person  shall  be  in  possession 
or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any 
rent  by  virtue  of  a  lease  in  writing,  by  which  a  rent 

(a)  Sect.  2.  (b)  Seet.  3. 

OQ  2 


450  CASES  IN  CHANCKBY. 

1846.        amounting  to  the  yearly  sum  of  208.,  or  upwards,  shall  be 
"  Scott  "      reserved,  and  the  rent  reserved  by  such  lease  shall  have 
V-  been  received  by  some  person  wrongfully  claiming  to  be 

entitled  to  such  land  or  rent  in  reversion,  immediately  ex* 
pectant  on  the  determination  of  such  lease ;  and  no  payment 
in  respect  of  the  rent  reserved  by  such  lease  shall  after- 
wards have  been  made  to  the  person  rightftdly  entitled 
thereto,  the  right  of  the  person  entitled  to  such  land  or  rent 
subject  to  such  lease,  or  of  the  person  through  whom  he 
claims  to  make  an  entry  or  distress,  or  bring  an  action  after 
the  determination  of  such  lease,  shall  be  deemed  to  have 
first  accrued  at  tiie  time  at  which  the  rent  reserved  by  such 
lease  was  first  so  received  by  the  person  wrongfully  chum- 
ing  as  aforesaid,  and  no  such  right  shall  be  deemed  to  have 
first  accrued  upon  tiie  determination  of  such  lease  to  the 
person  rightfully  entitied  (a).  And  it  was  further  enacted, 
that,  at  the  determination  of  the  period  limited  by  this  act 
to  any  person  for  making  on  entry  or  distress,  or  bringing 
any  writ  guare  impedit,  or  other  action  or  suit,  the  right 
and  titie  of  such  person  to  the  land,  rent,  or  advowson,  for 
the  recovery  whereof  such  entry,  distress,  action,  or  suit,  re- 
spectively, might  have  been  made  or  brought  within  such 
period,  shall  be  extinguished  (b).  And  this  defendant  doth 
aver,  that  at  the  time  of  the  decease  of  the  said  Sir  Andrew 
Chadwick  hereinbefore  mentioned,  the  siud  houses  on  the 
south  side  of  Broad-street  aforesaid,  mentioned  to  be  re- 
spectively in  the  occupation  of  [A.  and  B.,]  and  the  said 
houses  in  Cock-court  aforesaid,  and  the  said  houses  on  the 
east  side  of  New-street  aforesaid,  mentioned  to  be  in  the 
respective  occupations  of  [C,  and  D.]  were  _respectivcly 
holden  under  the  said  Sir  Andrew  Chadwick  by  the  respec- 
tive tenants  thereof,  at  will,  or  from  year  to  year,  and  the 
s^d  house  on  the  south  side  of  Broad-street  aforesaid,  men- 
tioned to  have  been  late  in  the  occupation  of  one  E.  was 

(a)  Sect,  9.  (b)  Sect.  34. 
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then  yacant  or  empty.    And  this  defendant  doth  aver,  that         1846. 
the  right  (if  any)  of  the  said  Thomas  Chadwick  in  the  said      "^  scott  " 
bill  named;  to  the  sdd  last-mentioned  houses  and  premises    ^      v* 

Broad  WOOD. 

first  accrued  on  the  decease  of  the  said  Sir  Andrew  Chad- 
wick,  and  that  he,  the  said  Thomas  Chadwick^  or  any  person 
or  persons  claiming  under  him/  or  on  his  behalf^  did  not 
within  twenty  years>  or  at  any  other  subsequent  time  after 
the  decease  of  the  said  Sir  Andrew  Chadwick,  make  any 
entry  or  distrain  on,  or  bring  any  action  or  suit  in  respect 
of  the  said  last-mentioned  houses  and  premises ;  and  that 
the  said  Thomas  Chadwick,  or  any  person  or  persons  claim- 
ing under  him,  or  on  his  behalf,  was  or  were  not  at  any 
time,  within  the  space  of  twenty  years  after  the  decease  of 
the  said  Sir  Andrew  Chadwick,  or  at  any  subsequent  time, 
in  the  possession  of,  or  in  the  receipt  of,  any  rent  or  rents, 
or  other  profits,  from  any  of  the  tenants  or  occupiers  of  the 
sfdd  last-mentioned  houses  and  premises,  or  any  of  them, 
or  otherwise  in  the  possession  or  receipt  of  the  rents  and 
profits  of  the  same  premises,  or  any  of  them.    And  this  de- 
fendant doth  further  aver,  that  the  said  Sarah  Law,  and  the 
person  and  persons  succes»yely  deriving  tide  and  claim 
through  or  under  her,  including  therein  this  defendant,  hath 
and  have  been  respectively  from  tiie  time  of  the  decease 
of  the  said  Sir  Andrew  Chadwick  hereinbefore  mentioned, 
up  to  the  time  of  the  conmiencement  of  the  said  action 
of  ejectment  by  the  said  plaintifi^  (being,  as  the  fact  is,  for 
a  period  of  twenty  years  and  upwards),  and  this  defend- 
ant now  is,  in  the  actual  possession  of,  or  in  enjojrment 
and  receipt  of,  the  rents  and  profits  of  the  said  last-men- 
tioned houses  and  premises,  without  any  action  or  suit,  or 
any  interruption  or  disturbance  by  the  said  Thomas  Chad- 
wick, or  any  person  or  persons  whomsoever  deriving  or 
claiming  tide  under  him,  save  and  except  the  said  action  of 
ejectment  commenced,  and  the  said  bill  filed  by  the  said 
plaintifi.     And  this  defendant  doth  also  aver,  that  to  the 
best  of  his  knowledge,  information,  and  belief  the  said 
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1846.        Thomas  Chadwiok  was  not,  at  tiie  time  of  the  deeeaae  of 
8coTT       ^^  ^^  ^^  Andrew  Ghadwick,  or  at  any  other  sobsequent 
V-  time*  under  any  disability  whatsoeyer. 

And  as  to  the  said  piece  or  paroel  of  ground,  meMiiage» 
or  tenements,  hereditaments,  and  premises  comprised  in  the 
said  indenture  of  lease  of  the  2nd  June,  1766,  the  said 
houses  and  premises  on  the  soutii  dde  of  Broadnertreet  afine- 
said,  mentioned  to  have  been  on  the  24th  December,  1767, 
in  the  respective  occupations  of  [F.  and  0.]f  ^  viid 
houses  and  premises  on  the  east  (in  reality  on  the  weBt)nde 
of  Hopkins-street  aforesaid,  and  the  said  houses  on  the  east 
side  of  NewHstreet  aforesaid,  mentioned  to  have  been  on  the 
24tii  December,  1767,  in  the  respective  occupations  of  [H. 
and  I.];  this  defendant  doth  aver,  that  to  tiie  best  of  his 
knowledge,  information,  and  belief,  the  said  several  last- 
mentioned  hereditaments  and  premises  were,  at  tiie  time  of 
the  decease  of  the  said  Sir  Andrew  Chadwick,  respectively 
holden  by  the  several  persons  hereinbefbre  named  as  the 
tenants  or  occupiers  thereof,  or  by  some  other  person  or 
persons,  by  virtue  of  leases  in  writing,  and  in  and  by  each 
of  such  leases,  a  rent  amounting  to  upwards  of  tiie  yearly 
sum  of  20i.  was  respectively  reserved.  And  this  defendant 
doth  also  avor,  that  the  rent  reserved  by  each  of  such  re- 
spective leases  as  aforesidd,  was  upon  and  frcnn  the  time  of 
the  decease  of  the  said  Sir  Andrew  Chadwick  aforesaid, 
namely,  the  22nd  of  March,  1768,  received  by  the  said 
Sarah  Law,  and  the  person  or  persons  successively  deriving 
or  claiming  to  derive  titie  through  or  under  her,  for  her, 
his,  and  their  own  absolute  use  and  benefit ;  and  tiiat  she 
the  said  Sarah  Law,  and  such  person  or  persons  as  last 
aforesaid  did  claim  to  be  entitled  to  such  rent  respectively, 
in  reversion,  immediately  expectant  on  the  determination  of 
each  such  respective  lease.  And  this  defendant  doth  also 
aver,  that  the  said  Sarah  Law,  and  the  person  and  persons 
successively  deriving  titie,  and  claiming  through  or  under 
her,  including  therein  the  defendant,  hath,  and  have  been 
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respeotiyely  from  the  aforesaid  time  of  the  decease  of  the  1846. 
said  Sir  Andrew  Chadwick,  up  to  the  time  of  the  com-  swn 
mencement  of  the  said  action  of  ejectment  by  the  said  plain-    _      ^^ 

,  B&OADWOOD. 

tiff,  as  in  the  said  biU  mentioned,  (bdng,  as  the  fact  is,  for 
a  period  of  twenty  years  and  upwards  from  the  decease  of 
the  said  Sir  Andrew  Chi^wick),  and  this  defendant  now 
is  in  the  actual  possession  of,  or  in  the  enjoyment  and  re- 
ceipt of  the  rents  and  profits  of  the  said  hereditaments  and 
premises,  without  any  action  or  suit,  or  any  interruption  or 
disturbance  by  the  sdd  Thomas  Ohadwick  in  the  said  bill 
named>  or  any  person  or  persons  deriving  or  claiming  title 
under  him,  save  and  except  the  said  action  of  ejectment 
commenced,  and  the  said  bill  filed  by  the  said  plaintiff. 
And  this  defendant  doth  flurther  aver,  that  to  the  best  of 
his  knowledge,  information,  and  belief,  no  payment  in  re- 
spect of  the  rent,  or  of  any  port  thereof  respectively  reserved 
by  any  such  respective  lease  as  aforesaid,  or  in  respect  of  the 
said  last-mentioned  hereditaments  and  premises  comprised 
in  any  such  respective  leases  as  aforesaid,  or  in  respect  of 
any  such  hereditaments  and  premises,  or  any  port  or  parts 
thereof,  hath  at  any  time  since  the  decease  of  the  said  Sir 
Andrew  Chadwick,  namely,  the  22nd  March,  1768,  been 
made  to,  or  received  by  the  said  Thomas  Chadwick,  in  the 
•aid  bill  named,  or  any  person  or  persons  whomsoever  on 
his  behalf,  or  for  his  use,  or  to  any  person  or  persons  whom- 
soever deriving  titie,  or  claiming  through  or  under  him,  tiie 
said  Thomas  Chadwick,  or  for,  or  on  tiie  behalf,  or  for  tiie 
use  of  such  person  or  persons  as  last  aforesaid.  And  tiiis 
defendant  doth  fiirther  aver,  that,  from  the  time  of  the  de- 
cease of  the  said  Sir  Andrew  Chadwick  to  the  time  of  the 
commencement  of  the  said  action  of  ejectment  by  the  said 
plaintiff,  is  upwards  of  twenty  years,  that  is  to  say,  seventy- 
seven  years  and  upwards.  And  this  defendant  doth  like- 
wise aver,  that  to  the  best  of  his  knowledge,  information, 
and  belief,  the  said  Thomas  Chadwick  was  not  at  the  time 


454  CASES  IN  CHANCBBT. 

1846.        of  the  decease  of  the  said  Sir  Andrew  Chadwick  under  any 
Scott  ^      disability  whatsoever.     And  this  defendant  doth  likewise 

V.  aver,  that  the  said  plaintiff^  or  any  person  under  whom  he 

Broadwood* 

claims,  or  any  other  person  or  persons  for  his  or  thdr,  <Mr 
any  of  their  use,  or  intrust  for  him  or  them,  or  any  of  them, 
was  not  nor  were  within  twenty  years  next  before  the  cc»n- 
mencement  of  the  sidd  action  of  ejectment,  in  the  poeaessioa 
or  receipt  of  the  rents  or  other  profits  of  the  same  last-men- 
tioned premises,  or  any  part  thereof. 

And  this  defendant  doth  plead  the  said  act  of  Parliament^ 
and  such  receipt  of  rent,  and  such  possession  and  enjoyment 
by  the  said  Sarah  Law,  and  the  person  and  persons  deriving 
title  or  claiming  through  or  under  her,  including  therein 
this  defendant  as  aforesaid,  and  such  non-entry  and  non- 
receipt  of  rent  by  the  said  Thomas  Chadwick,  or  any  per« 
son  or  persons  deriving  title  or  claiming  under  him  as  afore- 
said, and  the  several  matters  hereinbefore  severally  and  re- 
spectively averred  to  so  much  of  the  said  bill  as  is  hereinbe- 
fore pleaded  to.  And  this  defendant  humbly  prays  the 
judgment  of  this  honourable  Court,  whether  he  ought  to 
make  any  further  answer  to  so  much  of  the  said  bill  as  is 
hereinbefore  pleaded  to. 

And  this  defendant  not  waving  his  said  plea  lastly  here- 
inbefore contained,  but  wholly  relying  and  insisting  thereon, 
in  aid  and  support  of  so  much  as  relates  to  the  said  houses 
and  premises  on  the  south  side  of  Broad-street  aforesaid, 
which  were  in  the  occupation  of  [A.  and  B.],  and  formerly 
of  one  [E.],  and  in  Cock-court  aforesaid,  and  on  the  east 
side  of  New-street  aforesaid,  which  were  in  the  occupar 
tion  of  the  said  [C.  and  D.],  denies  that  the  same,  or  any 
of  them,  were  or  was,  at  the  time  of  the  decease  of  the  said 
Sir  Andrew  Chadwick,  holden  under  or  subject  to  any  lease 
or  leases  thereof,  or  any  agreement  or  agreements  for  a  lease 
or  leases  thereof  respectively,  for  any  term  or  terms  for 
years  thereof,  but  on  the  contrary  all  but  the  one  hereinafter 
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mentioned  were  respectiyely  held  by  the  tenants  thereof  at        1846. 
will,  or  from  year  to  year,  and  the  house  and  premises  late         g  ' 
E.'s,  was  yacant  or  empty.  v. 

And  this  defendant  not  waving  his  said  pleas,  or  either 
of  them,  but  wholly  relying  and  insisting  thereon,  respec- 
tively, for  answer  to  so  much  of  the  residue  of  the  said 
plaintiff's  bill,  not  hereinbefore  pleaded  unto  or  answered, 
as  he,  defendant,  is  advised,  is  in  anywise  material  or  ne- 
cessary for  him  to  make  answer  unto,  answering  saith,  that 
as  to  the  several  matters  and  things  stated,  alleged,  chained, 
or  inquired  after,  in  and  by  the  said  bill,  and  in  the  several 
interrogatories  therein  in,  or  about,  or  respecting  the  several 
hereditaments  described  in  the  sdd  bill  as  follows,  viz, 
[here  was  specified  the  other  property  mentioned  in  the 
bill,]  this  defendant  is  wholly  ignorant,  &c. 

The  pleas  now  came  on  for  argument. 

Mr.  Teed  and  Mr.  Schamberff,  in  support  of  the  pleas, 
cited  (more  particularly  with  reference  to  the  plea  of  the 
statute)  Cholmondeley  v.  CUntan{a\  Chadwick  v.  Broad" 
wood  (£),  McLcGregor  v.  East  India  Company  (c).  They  also 
contended,  that  the  principles  acted  upon  by  Lord  ThurhWi 
in  Hindman  v.  Taylor  (d),  were  no  longer  recognised. 

Mr.  Bolt  (with  whom  was  Mr.  Welford)^  for  the  bill. — 
There  is  no  authority  for  saying,  that  generaUy  pleas  such  as 
these  can  be  put  in  to  a  bill  of  discovery.  This  Court  cannot 
generally  stop  the  legal  remedy.  In  order  to  do  so,  you  must 
shew  by  your  plea,  that  the  discovery  sought  would  be  use- 
less upon  an  ejectment.  It  is  a  question,  whether  Lord 
Thurlow  was  not  right  in  saying  that  the  whole  is  a  matter 
of  law.  The  state  of  the  proceedings  to  which  the  discovery 


(a)  T.  &  R.  107.  (c)  2  Sim.  452. 

\b)  3  Beav.  308.  (d)  2  Bro.  C.  C.  7. 
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1846.        10  to  be  applied,  is  the  state  at  law,  and  not  the  state  in 
"  ^  equity.    The  effect  of  the  plea  will  be  to  withdraw  the 

V.  subject  from  the  court  of  law.     Yet  the  plaintiff  may  be 

able  to  produce  something  at  law  which  may  avoid  this 
plea.  One  material  circumstance  to  proye  will  be  the  seidn 
of  Sir  Adam  Chadwick.  The  plea  does  not  say  he  wa^s  not 
seised ;  it  contains  no  averment  one  way  or  the  other.  Why 
is  the  plaintiff  not  entitled  to  discovery  on  that  subject? 
There  are  strong  grounds  for  insisting,  that  the  plea  of  a 
legal  bar  is  not  admissible  to  a  bill  of  discovery :  Leiyfk  v. 
Leigh  (a). 

The  cases  of  RMnsan  v.  Lubbock  (b)  and  BaOHe  v.  SSh 
bald  (c)  were  also  referred  to. 

The  Vice-Chancellor. — I  can  conceive  cases  in  which 
to  a  bill  of  discovery,  filed  by  a  plaintiff  at  law  in  aid  of  an 
action  brought  by  him  against  the  defendant,  it  would  not 
be  a  good  plea  to  all^e  matter  of  sufficient  legal  defence  to 
the  action.  But  I  am  satisfied  that  there  may  be  cases  in 
whieh,  to  a  bill  of  that  kind,  it  may  be  a  good  plea  to  allege 
matter  of  sufficient  legal  defence  to  the  action. 

I  am  of  opinion,  that  the  present  bill  is  so  framed,  that 
the  second  plea  is  a  good  plea  to  the  extent  to  which  it  goes, 
and  must  be  allowed  with  costs.  It  cannot,  therefore,  be 
necessary  to  give  any  opinion  as  to  the  first  plea  for  any 
other  purpose  than  the  purpose  of  costs ;  but  whether  that 
plea  is  bad  or  good,  I  think  (subject  to  hearing  the  defend- 
ants' counsel  in  reply,  if  it  is  wished)  that  there  should  be 
no  costs  as  to  it  on  either  side. 

I  am  not  sure  that  this  bill  might  not  have  been  demumnl 
to,  but  I  do  not  decide  that  question ;  it  is  not  necessary. 

(a)  1  Sim.  340.  (b)  4  Sim.  161.  (c)  15  Ves.  1B5. 
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The  oounsel  for  the  defendante  having  declined  to  ar^e        1B46. 
the  question  of  costa,  s^ott 

The  Vice-Chancellob  allowed  the  second  plea  with 
C06t8y  but  made  no  ordep  as  to  the  first 


^  ^  March  *J thy 

Goodwin  v.  Gobnell.  9^A,  i6<a,  ^ 

27M. 

_  Md^  Qth. 

X  HE  bill  was  filed  by  certain  persons  interested  under  the  On  a  bm  filed 
will  of  Thomas  HoUoway,  some  of  whom  were  infant^  ^m^^ 
against  the  defendant  Oosnells  who  was  the  surviving  trus-  Jil^iJ^J^iL 
tee  under  the  will^  and  one  Hill,  his  solicitor,  praying  that  trustee  and 

^  executory  and 

the  defendants  or  one  of  them  might  be  decreed  to  replace  against  his 
a  sum  of  stock  forming  part  of  the  trust  fund  which  had  wh^aii^^'^ 
been  improperly  sold  out  by  Gosnell  under  the  advioe  of  **»tro»t pro- 

*^    ^      'f  -^  pertj  had  been 

the  other  defendant,  and  might  be  decreed  to  pay  the  costs  improperly  sold 
of  the  suit.  The  facts  of  the  case,  in  detail,  will  sufficiently  vm,  and  4>pUed 
appear  from  the  judgment-  SI^BK 

use,  praying 
^,      _        „       .  _       _  -mr      ^      1        f       .  1   tl>*t  the  stock 

Mr.  Jtttsselif  with  whom  was  Mr.  Gaodeve,  having  opened  might  be  re- 
the  case  for  the  plaintiffs —  Court,' at  the 

hearing,  after 
directing  cer- 

Mr.  ffigram  and  Mr.  Rogers,  for  the  defendant  Hill,  sub-  ^g^^' 
mitted  that  before  the  cause  was  heard  a  preliminary  inquiry  the  solicitor 
should  be  directed  as  to  whether  all  the  members  of  each  canse  why, 
class  of  persons  interested  in  the  fund  were  before  the  Court:  to^^wSJer 

Westover  v.  Chapman  la).  *nd  the  eW- 

'^  ^  dence  m  the 

cause,  his  name 

Mr.  RensJiaw,  for  the  defendant  Gosnell,  admitted  that  gtnick  off  the 
they  were  before  the  Court.  ^^^^^ 

Court  of  Chan- 
cery. 

(a)  Ante,  Vol.  1,  p.  181. 


458  CASES  IN  CHANCBBT. 

1846.  The  Vice-Chancellor  directed  an  interrogatoiy  to  be 

GooDwiK      exhibited  before  the  Examiner^  for  the  purpose  of  ascer- 
^   *•  taining  the  fact.     His  Honor  then  proceeded  as  follows : 

GOSMELL.  . 

I  have  now,  so  far,  disposed  of  the  cause.  I  must  do 
more.  An  old  man,  in  a  lowly  class  of  society,  a  Wbroes- 
tershire  peasant,  scarcely,  or  not  at  all,  above  the  station  of  a 
farm  labourer,  happens  to  be  the  trustee  under  a  farmer^s 
will  of  a  sum  of  stock  (£650,  3/.  per  Cent.  Consols),  for  the 
benefit  of  the  Goodwin  family — of  a  woman  and  infants,  and 
for  the  benefit,  probably,  of  unborn  persons.  The  stock 
stood  in  the  name  of  the  testator ;  the  trustee  was  the  sole 
acting  executor.  The  bequest  was  specific,  and  was  assent- 
ed to.  I  must,  upon  the  evidence,  consider  the  trust  as 
fixed,  and  the  fund  as  clear,  except  that  the  legacy  duty, 
amounting  to  £l  per  cent,  (somethmg  less  than  £8),  has 
not  been  paid. 

In  this  state  of  things,  the  old  man,  the  trustee,  seems  to 
have  received  the  ordinary  application  from  the  l^acy  duty 
office,  as  I  collect,  on  the  subject  of  the  duty,  and  to  have 
consulted  Mr.  HiU,  a  solicitor,  upon  it.  Mr.  Hill  advises 
him  to  sell  the  whole  of  the  stock.  The  will  giving  no 
authority  for  such  a  step,  this  advice  was  plainly  unjustifi- 
able— ^was  most  manifestly  unwarranted.  Perhaps  it  might 
not  have  been  wrong  to  sell,  or  to  advise  the  sale  ofj  a 
small  part  of  the  stock  to  pay  the  duty;  but,  for  that 
object,  certainly  not  so  much  as  £15  would  have  been 
wanted.  I  am  bound  to  attribute  to  Mr.  Hill  a  knowledge 
of  the  title  of  the  stock  in  question,  of  the  circumstances  of 
that  title,  and  also  a  knowledge  of  the  natiu*e  of  the  advice 
he  gave. 

I  cannot,  upon  the  evidence  before  me,  ascribe  to  the 
trustee  a  sufficient  degree  of  knowledge  or  information  to 
have  enabled  him  to  judge  whether  the  advice  given  was 
right  or  wrong.  The  trustee  follows  the  advice.  Mr.  Hill 
causes  a  Bank  power  of  attorney  to  be  prepared  in  favour 
of  his  London  agent,  Mr.  Smith.     It  is  sent  to  Mr.  Hill, 
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who  procures  its  execution  by  the  trustee,  and  then  sends  it        1846. 
back  to  London,  where  the  agent,  Mr.  Smith,  imder  Mr.      goodwik 
BSU's  direction,  acts  upon  it,  by  selling  the  stock,  and  pay-  ^' 

ing  the  clear  proceeds,  amounting  to  more  than  £500  ster« 
ling,  into  a  London  banking-house,  to  the  credit  of  Mr. 
Hill's  account  with  a  country  bank;  by  which  transaction 
the  clear  produce  of  the  whole  sale  finds  its  way  into  the 
name  and  into  the  power  of  Mr.  Hill ;  in  fact,  it  comes  into 
his  hands. 

It  is  unnecessary  to  characterise  such  a  transaction ;  but 
the  matter  does  not  rest  here.  Mr.  Hill  afterwards  dealt 
with  the  money,  by  lending  it,  or  representing  lumself  to 
have  lent  it,  on  a  security,  on  which,  as  I  collect,  even  sup- 
posing the  will  to  have  authorised  a  sale,  it  would  have  been 
unwarrantable  and  improper  to  lend  it  He  misapplied 
grossly,  and  represents  himself  to  have  misapplied  grossly, 
other  parts  of  the  money,  and  claimed  all,  or  nearly  all,  the 
remainder,  as  being  due  to  him  for  charges  of  an  unreason- 
able nature,  at  least,  in  part,  and  with  which,  as  to  part,  the 
persons  who  were  beneficially  interested  in  the  fund  could 
have  nothing  to  do.  He  prepared,  and  caused  to  be  exe- 
cuted, a  release  to  himself  in  respect  of  these  transactions. 

What  would  have  been  the  right  mode  of  viewing  or  deal- 
ing with  such  conduct  as  this,  had  the  trustee  been  a  person 
of  education,  or  a  man  capable  of  protecting  himself,  I  need 
not  say.  Upon  the  evidence  before  me,  I  believe  that  the 
trustee  here  was  a  helpless  and  ignorant  instrument — a 
mere  instrument — ^in  the  hands  of  Mr.  Hill,  without  any 
judgment,  or  with  scarcely  more  judgment  or  volition,  for 
any  efiectual,  or  substantial,  or  useful  purpose,  than  the 
pen  with  which  he  was  made  to  sign  his  name. 

As  it  has  been  s£ud  of  other  persons,  and  in  other  instances, 
so  it  may  be  said  of  Mr.  Hill,  and  of  this  case, — ^that  the 
regret  that  a  professional  man  should  have  so  misconducted 
himself  is  only  equalled  by  the  wonder,  that,  having  had  the 
means  of  preventing  this  transaction  from  being  brought 


V. 
GoSNULli. 
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1846.  under  public  obeeryati(»i>  he  should  haye  allowed  it  to  go 
Goodwin  forth  io  the  world  as  he  has.  Not  one  of  the  parlieB  inters 
eeted  has  made  atiy  application  against  him^  except  hj  the 
institution  of  this  suit.  As  it  is,  howeverj  unibrtuiiatelji 
the  case  has  come  before  the  Court;  it  is  now  judiouillj be^ 
fore  me ;  and  my  understanding  of  the  duty  which  I  owe  ta 
this  profession  and  to  society,  prohibits  me  from  treating  it 
as  not  containing  anything  beyond  mere  matter  of  ciyil  liti- 
gation. 

If  a  solicitori  by  his  employment  professic»ially  <m  bdlalf 
of  a  client,  by  means  of  the  confidence  reposed  in  him  by 
the  client,  by  means  of  information  given  him  by  the  clienty 
is  enabled  to  acquire,  and,  using  those  means  for  the  purpose 
of  acquiring,  does  so  acquire  the  property  of  others^  £x 
whom  the  client  is  A  trustee,  and  to  whotn  he  is  answeraUe 
f(^  it — if  tlie  s(4icitor)  having  thus  acquired  the  property,  I 
do  not  merely  say  unduly,  I  do  not  merely  say  usgustly  and 
for  an  improper  purpose,  but  in  a  manner  which  he  must 
have  known  to  be  improper,  for  a  purpose  which  he  must 
have  known  to  be  uiyustifiable — ^if,  having  done  00^  the  soli- 
citor actually  does  misapply  the  property  so  unduly  acquire 
cd,  if  the  purpose  for  which  he  so  misapplies  it  is^  to  any 
extent,  eul)stanti&lly  for  his  own  private  advantage^  and  if 
the  client  so  relying  upon  the  solicitor  is  a  person  by  educa- 
tion and  station  so  incapable  of  forming  a  correct  estimate 
of  the  propriety  or  impropriety  of  the  advice  of  the  soli- 
citor as  to  be  substantially  a  mere  machine  in  his  hands^ 
used  by  him  as  I  have  said — I  am  not  prepared  to  say  that 
such  a  professional  man  ought  to  remain  a  solicitor  of  any 
Court  Assuming  the  act  of  acquiring  property  under  such 
circumstances  not  to  amount  to  an  indictable  offence,  I  see 
no  other  reason  than  that,  against  the  substantial  iqiplica- 
bility  to  him  of  a  term  or  terms  more  ordinarily  and  famili- 
arly in  use  in  jurisdictions  of  a  kind  differing  from  this, 
which  I  need  not  more  specifically  express. 

As  I  am,  to  my  great  regret,  imable  to  say  that  the  ma- 
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teriab  before  me  do  not  aiFord  a  probable  ground  for  appre- 
hending the  supposed  case,  which  I  have  been  mentioning, 
to  be  a  substantially  correct  description  of  Mr.  Hill's  con- 
duct in  respect  of  tiie  £660  stock  and  its  produce,  and, 
ther^ore,  for  questioning  the  propriety  of  tiie  continuance 
of  Mr.  Hill  as  an  officer  of  the  Court,  I  should,  in  roy  judg- 
ment, considering  the  nature  of  the  case,  be  deserting  one 
of  the  most  important  duties  belonging  to  the  judicial  office, 
were  I  not  to  order,  as  I  now  do,  that  Mr.  HiU  do  shew 
cause  on  some  future  day,  to  be  now  fixed,  why,  having  re- 
gard to  his  answer  and  to  the  evidence  in  this  cause,  his  name 
should  not  be  struck  off  the  roll  of  solicitors  of  the  Court  of 
Chancery.  Let  cause  be  shewn  on  the  second  day  of  next 
Easter  Term, 


461 


1846. 
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In  the  courdc  of  the  argument,  in  the  Onse  of  Matthie  v.  3f<ffY^  IM. 
Edwards  (a),  the  Vice-Chancellory  referring  to  the  principal 
case,  said,  that  it  was  satisfactory  to  him  to  find  that  the 
course  that  he  had  thought  it  his  duty  to  pursue  in  r^ard  to 
the  defendant  Hill,  was  substantially  the  same  as  that  which 
had  been  adopted  by  Lord  Rosslyn,  in  a  case  of  Dungez  v. 
Anffove  (ft),  where  the  decree,  as  appeared  ftom  the  Regis* 
trar's  book,  contained  the  following  clause:  *'And  it  is 
onlcred,  that  the  said  Anthony  Sterenton  be  iiruck  off  the 
roll  of  solicitors  of  tins  Court,  unless  he  shall,  on  the  first 
day  of  next  Michaelmas  Term,  shew  unto  this  Court  good 
cause  to  the  contrary." 


i«M* 


Mr.  Wigranij  for  the  defisndant  Hill,  now  moved  for    March  ilth. 
leave  to  pay  the  sum  of  £500  into  court  to  the  credit  of 


(a)  Post,  p.  405. 


(5)  R.  L.  ITOd,  A.  f.  64B. 
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Goodwin 

r. 
G08NBLL. 


the  causCy  whichi  the  plaintifis  not  oppodng,  was  ordered 
accordingly. 


A  solicitor,  Teie  ordcr  of  the  9th  March  having  been,  by  the  direo- 

bis  dient  (a  tlon  of  ihc  Vice^  Chancellory  placed  in  the  hands  of  the  solid* 

* 

Combte'suiSoii  ^^  of  the  suitors'  fund,  for  the  purpose  of  prosecution,  and 

of  life)  to  a  copy  of  the  order  having  been  served  on  the  defendant 

COnHnit  A  "rx«ii 

breach  of  trust  Hill,  causc  was  this  day  shewn  by  that  defendant  agunst 

stockdrwhkdii  ^^  prosecution  of  the  order.    The  substance  of  his  affidavit 

Sas^anT**  ^^  Sufficiently  appear  from  the    Vice^ChanceUor's  judg- 

bsTing  bimsdf  ment. 


profited  by  the 
breach  of  trust, 
was  ordered  to 
be  stmck  off 
the  roll,  unless 
be  shewed  good 
cause  to  the 
contrary;  bat 
banng,  in 
obedience  to 
the  decree  in 
the  cause,  re- 
placed the 
stock,  and 
paid  the  costs 
of  the  suit,  the 
Court  (taking 
into  considera- 
tion his  youth 
and  other  cir- 
cumstances) 
abstained 
from  further 
proceeding  in 


Mr.  Wigram  and  Mr.  Bogers,  for  the  defendant  Hill. 
Mr.  Taylor f  for  the  solicitor  of  the  suitors'  fund. 

The  Vice-Chancellor. — After  what  has  ahready  taken 
place  as  to  this  case,  it  must  be  unnecessary  to  recapitulate 
minutely  the  facts  of  it. 

Mr.  Hill,  being  a  solicitor  of  the  Court  of  Chancery,  did, 
in  the  year  1836,  permit,  advise,  cause  a  client,  who  was  an 
aged  peasant,  in  an  obscure  and  humble  condition  of  life,  in- 
capable altogether  of  forming  a  judgment  as  to  the  propriety 
or  impropriety  of  the  act,  to  sell  a  sum  of  JS650,  3/.  jxjr 
Cent  Consols,  of  which  he  was  the  sole  trustee  for  a  woman 

the  matter, 

upon  his  under-  and  for  infants.     The  sale  was  not  merely  unnecessary  and 
ta  ing  to  pay     jjup^Qp^f .  \^  ^^g  manifestly  wrong,  and  a  plain  and  gross 

breach  of  trust  The  proceeds  were  received  by  Mr.  HilL 
It  is  not  alleged  that  Mr.  Hill  took  or  asked,  or  suggested  the 
taking  or  asking  of  any  opinion  or  advice,  except  his  own, 
as  to  the  correctness  or  incorrectness  of  the  proceeding. 

If  this  conduct  on  the  part  of  a  solicitor  could,  however, 
be  attributed  to  want  of  prudence,  to  want  of  knowledge, 


to  the  other 
parties  to  the 
suit,  their  costs, 
charges,  and 
expenses. 
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or  to  both — if  there  was  an  absence  of  desire  to  benefit         1846. 
himself,  and  of  bad  intention,  it  would,  probably,  (however       goodwin 
glaring  the  irregularity),  be  harsh,  and,  if  not  wrong,  yet  not  «'• 

requisite,  to  say  that  he  had  placed  himself  under  any  other 
than  a  civil  responsibility  merely ;  and  I  have  endeavoured 
to  bring  myself  to  think  it  possible,  reasonably,  to  take  that 
view  of  the  transaction ;  no  light  task,  when  there  are  con- 
sidered the  nature  of  Mr.  Hill's  answers  to  the  bill,  the  fact 
of  the  possession  by  himself  of  the  money  produced  by  the 
sale,  the  manner  in  which  he  avows  or  professes  that  he  ap- 
plied, used,  and  dealt  with  it,  the  greatly  reduced  sum  to 
which  he  s^sserted  that  it  had  become  diminished,  the  amount 
and  extraordinary  nature  of  his  charges  claimed,  and  more 
than  claimed,  by  him  against  the  fund,  and  the  release  which 
he  prepared,  and  procured  the  trustee  and  the  father  of  the 
infants  to  execute,  an  instrument  open  to  serious  animadver- 
sion. These  circumstances,  the  detidl  of  which  I  spare  my- 
self, cannot,  I  say,  be  considered  by  the  Court  without  feel- 
ings of  pain,  without  misgivings  as  to  the  propriety  of  con- 
tinuing Mr.  Hill  in  an  honourable  profession,  the  upright 
performance  of  the  important  duties  belonging  to  which  is 
of  such  high  interest  to  society. 

I  have  willingly  paused,  however,  upon  the  fact  to  whicli 
he  sweara,  that,  at  this  period,  (1836),  he  was  only  twenty- 
five  years  old — ^upon  the  circumstance  that  he  had  lost  Ids 
father  in  his  boyhood — ^upon  the  restitution,  though  late, 
that  he  has  submitted  to  make,  has  been  ordered  to  make, 
and  has  I  suppose  made — upon  the  amount  of  costs,  the 
costs  of  all  parties  to  the  suit,  to  which  he  has  been  most 
properly,  in  my  judgment,  subjected  by  this  Court, — ^upon 
the  sense,  which  he,  by  his  counsel,  has  stated  himself,  now, 
at  least,  to  entertain  of  the  nature  of  the  transaction  in  ques- 
tion,— and  upon  the  hope,  that  their  opinion  and  advice, 
aided  by  the  discussion  that  the  case  has  received,  and  by 
the  experience  which,  since  the  year  1836,  Mr.  Hill  may 

VOL.  II.  u  H  CO.  c. 
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1846.         bo  supposed  to  hare  acquired,  will  liot  be  withont  that 

^*  Pausing,  I  say,  on  these  considerations  and  upon  this  hup^ 

I  have  succeeded  in  persuading  myself  to  think  that  I  may, 
without  impropriety,  abstain  from  proceeding  fbrther  in  this 
matter,  if  Mr.  Hill  will  dd,  what  seems  to  me  jet  wantii^ 
on  his  part,  to  evince  a  thoroughly  just  setise  of  what  has 
occurred,  and  a  hearty  desire  to  make  complete  reiparalioni 
namely,  will  undertake  to  pay  to  the  other  paiiies  to  the  suit 
their  costs,  charges,  and  expenses  properly  incurred  in  the 
cause,  or  preliminarily,  of  otherwise,  in  respect  of  the  cailse^ 
so  far  as  he  has  not  been  ordered  to  pay  those  costs,  and  also 
the  costs  of  the  solicitor  to  the  suitors'  fUnd  upon  the  present 
question ;  those  costs,  charges,  and  el:penses,  and  costtf  re- 
spectively, to  be  taxed,  if  required,  in  the  usual  way. 

If  I  am  now  to  part  with  ike  case,  let  me  repeat  my  earnest 
hope,  let  me  say  my  expectation,  that  what  has  taken  plaod 
in  this  cause  may  not  be  without  good  effect,  and  that  Mr. 
Hill  will  hereafter  so  conduct  himself  as  to  efface  the  retiol- 
lection  of  the  facts  now  before  me.  I  trust  that  he  will  en^ 
tcrtain  and  manifest  a  proper  sense  of  what  he  owes  to  him- 
self, to  his  family,  and  to  the  profession  of  which  he  is  a 
member, — a  profession,  the  powers  of  which,  for  good  or 
ill,  as  far  as  the  worldly  interests  of  the  mass  of  mankind  are 
concerned,  can  scarcely  be  too  strongly  stated, — a  profesaioil 
owning,  I  am  happy  to  be  able  to  say,  so  many  who  Would 
do  honour  to  any  calling,  and  who,  well  aware  that  sincerity 
and  integrity  are  the  surest  guides  to  prosperity  and  dis- 
tinction, are  true  and  just  from  higher  motives  and  leaS 
worldly  considerations. 

Let  it  be  Mr.  Hill's  study  and  ambition  to  become  de- 
serving of  being  ascribed  to  that  class  of  solicitors ;  a  class 
meriting  and  receiving  the  countenance  and  protection,  the 
tespect  and  esteem,  of  those  in  whose  hands  is  placed  the  ad- 
ininistration  of  justice ;  among  not  the  least  urgent  of  whose 
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dutiee,  on  the  other  hand^  it  is,  to  mark^  to  censure,  to  re-        1846. 
press,  and,  if  necessary,  to  extirpate  from  the  Courts,  such      ^**^'    ^ 
men,  as,  by  abusing  the  functions  and  privileges  of  so  im-  v. 

portant  a  profession,  become  a  scandal  and  a  pestilence  to 
society. 


B 


Matthie  v.  Edwards.  March  14<A, 

lethy  S^  17 th. 

Y  an  indenture,  dated  1st  December,  1837,  being  the  Sale  under  a 
settlement  Upon  the  marriage  of  the  ReV.  Hugh  Matthie  JontSned  in\ 
with  Anna  Maria,  his  wife,  a  sum  of  £3000,  secured  on  a  T^l^"^' 

'  '  tne  power 

mortgage  of  freehold  lands  at  Ellesmere,  in  the  county  of  ^>emg  proved 
Salop,  and  a  sum  of  £1000  secured  by  the  bond  of  John  oppressiyeiy 
Matthie,  were  duly  transferred  and  assigned,  with  the  seve-  Jbe  mortgagee, 
ral  securities  for  the  same,  to  R.  H.  Hilton  and  R.  B.  «et  aside  with ' 

costs  as  against 

Hone,  their  executors,  administrators,  and  assigns,   upon  the  mortgagee, 
trust,  to  pay  the  interest  to  the  husband  and  his  assigns  for  gagor  against 
his  life;  and  after  liis  death,  then,  hi  case  the  wife  should  l^^^^^ 
survive  him,  to  pay  the  same  to  her  and  her  assums  for  her  P**!"^  ^  ^"^^ 

*-    ''  ^  ^^      ^  a  sale  under 

life ;  and  after  the  decease  of  the  survivor  of  theln,  in  trust  Uie  mortgage- 

OC^dl  set  AJklufi 

for  the  children  or  child  of  the  marriage ;  and,  in  case  there  for  fraud  and 
should  be  no  child  of  the  marriage,  or  no  child  who,  being  a  j^'JJJj^JJJ^jJg 
son,  should  attain  the  age  of  twenty-one,  or  die  under  tliat  against  the  soli- 
age  leaving  issue  living  at  his  death,  or  who,  being  a  daugh-  main  charges 
ter,  should  attain  that  age,  or  be  married,  then  upon  trust  JL^ngt  them 

not  having  been 
made  out — but  without  costs,  on  the  ground  that  they  were  the  substantial  movers  r.nd  authors 
of  the  sale,  which,  as  between  the  mortgagor  and  the  mortgagee,  was  proved  not  to  be  sustainable 
in  a  court  of  equity. 

A  mortgagee  having  a  power  of  sale  cannot,  as  between  him  and  the  mortgagor,  exercise  it  in 
a  manner  merely  arbitrary,  but  is,  as  between  them,  bound  to  act  In  a  prudent  and  business-like 
manner,  with  a  view  to  obtain  as  large  a  price  as  may  fairly  and  reasonably,  with  due  diligence 
and  attention,  be  under  the  circumstances  obtainable.  Therefore,  where  a  man  who  had  a  re- 
versionary interest  in  a  sum  of  money  expectant  on  the  death  of  his  wife  without  issue  by  him, 
died  in  his  wife's  lifetime  after  having  mortgaged  that  interest,  and  a  few  weeks  after  his  decease 
the  mortgagee,  under  a  power  of  sale,  advei'tlsed  the  property  for  sale  as  a  reversion  expectant 
on  the  death  of  a  widow  lady  '*  now  aged  thirty,  or  thereaboui»,**  and  made  no  offer  to  satisfy 
the  purchaser  that  thore  was  no  possibility  of  the  widow  having  issue,  it  was  held,  that  the  sale, 
under  such  circumstances,  was  improvident,  and  could  not  be  sustained  as  against  persons 
claiming  under  the  mortgagor. 

HH  2 
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1846.        to  asfesign  the  capital  to  the  husband,  his  exccutorsy  admini- 
;i:;;r.  ,  Btrators,  and  assigns. 

V*  Mr.  Matthie  employed  as  his  solicitors,  Messrs.  Harper 

&  Jones,  of  Whitchurch;  and  Harper  being  greatly  in 
Mr.  Matthie's  confidence,  was,  upon  the  death  of  Hilton, 
one  of  the  trustees  of  the  settlement,  appointed  by  him  to 
be  a  trustee  in  Hilton's  room. 

Mr.  Matthie  being  from  time  to  time  in  want  of  money, 
applied  to  Messrs.  Harper  &  Jones  to  procure  loans  for 
him.  Accordingly,  between  the  30th  November,  1842,  and 
the  6th  Jidy,  1843,  Harper  &  Jones  n^otiated  and  ob- 
tained for  Mr.  Matthie,  from  their  clients,  four  several  ad- 
vances or  loans  of  money,  on  the  security  of  his  interest  in 
the  trust  fund,  subject  to  the  trusts  of  the  settlement.  The 
loans  were  as  follows :  first,  £200,  lent  by  Edward  Dickcn, 
and  secured  by  deed,  dated  the  30th  November,  1842; 
secondly,  £100,  lent  by  Edward  Edwards,  and  secured  by 
deed,  dated  the  6th  February,  1843 ;  thirdly,  £250,  lent  by 
Edward  Lewis,  and  secured  by  deed,  dated  the  18th  April, 
1843 ;  and  lastly,  £120,  lent  by  Thomas  Wilkinson,  and 
secured  by  deed,  dated  the  6th  July,  1843. 

The  deed  executed  to  Wilkinson  recited  the  settlement 
and  the  three  former  mortgages,  and  contained  a  power  of 
sale  by  the  mortgagee,  on  defaidt  of  payment  by  the  mort- 
gagor of  the  principal  or  interest  on  the  1st  September  tlien 
next  immediately  ensuing ;  the  power  to  be  exerciseable  at 
any  time  afler  such  default,  without  any  consent  or  concur- 
rence by  the  mortgagor,  his  executors  or  administrators ; 
the  sale  or  sales  to  be  cither  by  public  auction  or  private 
contract,  and  subject  to  such  conditions  as  might  appear 
expedient,  and  either  subject  to  the  prior  mortgages  or  dis- 
charged therefrom,  with  directions  for  the  application  of 
the  money  arising  from  the  sale  in  payment  of  the  costs, 
and  of  the  sum  or  sums  due  on  mortgage,  and  for  payment 
of  the  residue  to  the  mortgagor,  his  executors,  administra- 
tors, or  assigne.  .     ,, 
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Mr.  Matthie,  by  his  will,  dated  the  17th  December,  1842,        1846. 
appointed  his  wife  and  her  brother,  Mr.  Hone  (one  of  the      Matthik 
trustees  of  the  settlement),  and  also  Mr.  Harper,  to  be  his  *'• 

cxecutnx  and  executors ;  but  by  a  codicil,  dated  the  20th 
October,  1843,  he  revoked  the  appointment  of  Harper  as  an 
executor. 

The  testator  died  on  the  9th  December,  1843,  leaving 
his  widow  surviving  him,  but  no  issue  of  his  marriage  with 
her.  The  monies  due  on  the  several  securities  were  at  this 
time  unpaid,  and  Harper  was  in  possession  of  the  will  and 
of  various  papers  belonging  to  the  testator. 

On  the  15  th  December,  1843,  within  a  week  after  the  tes- 
tator's death,  Mr.  Hone  made  some  inquiries  of  Mr.  Jones, 
the  partner  of  Harper,  respecting  the  affairs  of  the  deceased. 
On  the  following  day,  Jones  wrote  the  following  letter  to 
Mr.  Hone : — 

"  Whitchurch,  December  16th,  1843. 
"  Sir, — As  you  did  not  make  any  definite  arrangement 
with  Mr.  Parry  Jones  yesterday  as  to  the  most  important 
matter  in  which  we  are  concerned  in  the  affairs  of  my  late 
lamented  friend,  Mr.  Matthie,  namely,  the  payment  of  his 
debts,  I  send  a  special  messenger  with  this,  to  say  that,  if 
you  do  not  give  us,  on  Monday  next,  an  irrevocable  au- 
thority to  Messrs.  Churton,  the  auctioneers,  to  pay  what 
shall  be  found  due  to  us,  (upon  reference  to  some  respectable 
solicitor,  in  case  we  do  not  agree  about  the  same),  we  shoU 
file  a  bill  in  Chancery  for  the  due  administration  of  his  es- 
tate and  effects." 

To  this  letter,  Mr.  Hone,  on  the  same  day,  sent  a  written 
reply,  to  the  effect  that  he  was  not  in  a  situation  to  make 
any  statement  with  regard  to  the  affairs  of  Mr.  Matthie. 

The  following  correspondence  then  took  place: — 

Dec  19th,  1843:  North  &  Orrcd  (solicitors  of  Mrs. 
Matthie)  to  Harper  &  Jones. — "  Some  of  the  friends  and 
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1846.  connexions  of  the  late  Bev.  Hugh  Mattliie  hwe  adiised 
with  UB  as  to  hifl  aSSedrs,  and  particolailj  with  xeference  to 
a  letter  written  to  Mr.  Hone»  on  the  16th  inatant^  by  your 
derk,  Mr.  P.  Jones,  which  we  feel  confident  thai  yon 
cannot  have  seen  before  it  was  despatched.  The  paztieawe 
haye  alluded  to  have  under  their  consideration  the  proinelj 
of  coming  forward,  if  they  can  see  theirwaydeaily,  to  pro- 
vide a  fund  for  the  payment  of  the  just  debts  of  the  bte 
Mr.  Matthic,  a  design  in  which  they  are  influenced  solely 
by  the  great  reluctance  which  they  feel,  that  anything  fike 
the  discredit  of  insolvency  should  attach  itself  to  the  me- 
mory of  so  near  a  connexion ;  but  as  yet,  of  conrae,  they 
cannot  conmiit  themselves  to  any  such  engagement^  the 
performance  of  which  must  altogether  depend  upon  the 
state  in  which  they  may  find  the  affiurs  of  the  deceased,  of 
which  their  knowledge  as  yet  is  extremely  limited.  But, 
as  the  first  step  towards  obtaining  the  information  necessary 
to  enable  them  to  decide,  wc  are  instructed  to  say,  that  they 
will  provide  means  for  the  payment  of  what  you  and  we 
may  agree  to  be  justly  due  to  you,  on  being  put  into  pos- 
session of  all  the  papers  of  the  deceased  in  your  custody. 
Wc  have  not  yet  seen  the  Eeverend  Mr.  Hone,  but  wc  are 
instructed  that  he  will  sanction  the  above  arrangement  as 
executor,  if  he  determine  to  assume  that  office,  but  as  to 
which  he  has  by  no  means  made  up  hb  mind." 

Dec  20th : — Two  lettters  from  Harper  &  Jones  to  North 
&  Orred ;  in  the  former  of  which  they  inquired  whether 
North  &  Orred  would  undertake  to  appear  to  process  for 
Mr.  Hone ;  and  in  the  latter,  they  ofiered  to  transmit  to 
them  an  account  of  what  was  alleged  to  be  due  to  them. 
Harper  &  Jones,  from  the  estate  of  Mr.  Matthie.  In  the 
latter  they  observed,  "We  are  well  aware  of  Ihe  great  re- 
spectability of  your  clients,  but  Mr.  Hone  has  been  advised 
by  Messrs*  Brooks  &  Lee,"  &c. 

Dec.  23rd:  North  &  Orred  to  Harper. — "We  have 
again  seen  some  of  the  parties,  aud  arc  instructed  that  nei- 
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ther  Mr.  Hone  nor  Mrs.  Matthie  will  accept  the  probate,  ao         1846. 
that  letters  of  administration  cum  testamento  annewo  will      \,   "     ^ 

Matthib 

have  to  be  granted  to  tl^e  brother  or  one  of  the  sisters  of  _  ^* 
the  deceased,  our  clients.  Besides  this  information^  we  do 
Qpt  know  that  we  have  ^y^hipg  to  add  to  our  last  letter. 
Our  instructions  are  confirmed,  to  pay  all  that  may  be  found 
to  be  due  to  you  from  th^  deceased,  upon  receiving  all  bis 
deeds  and  papers,  of  which  (together  with  an  account)  we 
shoidd  be  glad  to  receive  a  list  at  once,  including  the  three 
mortgages  and  title  deeds,  which  it  will  be  most  necessary 
for  the  security  of  all  parties  to  the  now-proposed  arrange- 
ment, should  be  placed  in  the  control  of  those  who  may 
come  forward  tp  pay  the  general  debts  (a  proposal  still  under 
the  consideration  of  the  family) ;  and  to  this  end  we  pre- 
sume you  would  have  no  objection,  under  the  circumstances, 
to  resign  the  trusteeship,  in  order  to  the  appointment  of  one 
of  the  relatives  or  connexions  we  have  mentioned*  Indeed, 
an  undertaking  to  this  effect  seems  the  necessary  preliminary 
of  any  arrangement" 

Jan.  2nd,  1844:  North  &  Orred  to  Harper.— "We 
diink  it  right  to  inform  you  that  administration  with  the 
will  annexed  of  the  late  Mr.  Hugh  Matthie  will  be  granted 
to-morrow  to  his  sister,  Mr?.  Coxon,  upon  which  we  pre- 
sume you  will  see  no  objection  to  furnish  us,  as  her  so- 
licitors, with  the  information,  the  subject  of  our  former 
letters.  We  have  also,  since  our  last,  been  instructed  to  act 
on  behalf  pf  Mr.  Hone,  one  of  the  trustees,  and  of  the  par- 
ties beneficially  interested  under  Mr.  Matthie'a  settlement, 
and  should  be  glad  of  such  information,  as  to  the  nature  and 
particulars  of  the  several  inyestmentei,  and  of  the  valuations, 
&C.  on  which  they  were  made,  and  the  rate  of  interest  and 
the  punctuality  of  its  payment,  as  may  enable  us  to  advise 
them  properly  as  to  this  trust"  This  letter  also  contained 
a  proposal,  that  Mr.  Harper  should  retire  from  the  trusts  of 
the  settlement. 

Jan^  3rd :  Harper  &  Jones  to  North  &  Orred,  in  reply. 
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1846.        — '^Oar  bills  and  account  against  the  late  Mr.  Matthie 

Matthtb      ®^^^  ^®  ^^*  y^^  ^  ®^^  ^  ^®  ^^^"^  B^^  them  out.     We 
V*  shall  be  happy  to  render  you  any  information  in  our  power 

as  to  the  nature  and  particulars  of  the  several  inyestmente^ 
and  the  yaluations^  &c  on  which  they  were  made,  and  the 
rate  of  interest  and  the  punctuality  of  its  payment,  as  may 
enable  you  to  advise  them  properly  as  to  the  trust,  upon 
your  informing  us  who  is  to  pay  our  charges.  The  late  Mr. 
Hugh  Matthie  contemplated  the  difficulties  which  have 
arisen^  and  particularly  desired  that  Mr.  Harper  would  not 
relinquish  the  trust  imder  this  settlement,  and  on  this 
ground  he  declines  to  do  so.  We  are  fully  aware  how  the 
codicil  was  obtained.  Pecuniary  considerations  are  never 
made  a  matter  of  feeling  with  this  office,  and,  therefore,  flie 
preparation  of  the  necessary  instrument  for  appointing  anew 
trustee  would  be  no  inducement  for  Mr.  Harper  relinquish- 
ing the  trust.  Deeply  interested  as  ourselves  and  our  clients 
arc  in  the  affairs  of  the  late  Mr.  Matthie,  we  think  it  would 
be  but  fnii  that  we  should  take  the  direction  of  the  sale  of 
the  personalty.,  and  that  the  creditors  should  be  satisfied  no- 
thing has  been  removed,  about  which  we  beg  to  tell  you 
there  are  anxious  complaints  in  the  country." 

Jan,  6th:  The  Same  to  the  Same. — Letter  inclo»ng 
Messrs.  Harper  &  Jones's  bill. 

Jan.  8th:  North  &  Orred  to  Harper  &  Jones. — ''We 
arc  in  receipt  of  your  letter  of  the  6th  instant,  but  as 
we  cannot  possibly  communicate  with  our  clients  thereon 
until  to-morrow,  probably  until  Wednesday,  it  is  out  of  our 
power  to  answer  it  so  speedily  as  you  request.  In  the  mean- 
time, however,  we  think  it  right  to  inform  you,  that  diffi- 
culties have  intervened  as  to  making  the  grant  of  admini- 
stration to  Mrs.  Coxon,  from  the  fact  of  Mr.  Matthie  having 
left  infant  children.  Some  delay  will,  therefore,  necessarily 
take  place  before  Mrs.  Coxon  can  be  appointed,  if,  indeed, 
she  can  be  so  appointed,  of  which  we  arc  not  certain,  with- 
out communicating  with  our  Chester  Proctor ;  but,  as  soon 
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as  any  other  personal  representative  of  the  deceased  is  ap-         1846. 
pointed  you  shall  be  informed."  Matthw 

About  the  8th  January,  the  following  advertisement  ap-  _  <^« 
peared  in  a  Shropshire  newspaper.  It  was  accidentally 
seen  by  Mr.  Coxon,  the  brother-in-law  of  the  testator,  who 
gave  information  of  it  to  North  &  Orred  : — *'  Reversionary 
interest  in  the  sum  of  £4000. — To  be  sold  by  auction,  by 
Messrs.  Churton,  at  the  Hop  Pole  Inn,  in  the  city  of  Ches- 
ter, on  Saturday,  the  27th  of  January,  1844,  at  four  o'clock 
in  the  afternoon,  in  one  lot,  and  subject  to  such  conditions  as 
will  be  then  and  there  produced,  all  that  reversion  expectant 
and  to  fall  into  possession  on  the  decease  of  a  widow  lady,  now 
aged  thirty  years  or  thereabouts,  of  and  in  the  principal  sum 
of  d£4000  sterling,  secured  upon  freehold  estates  of  ample 
value  in  the  county  of  Salop.  For  further  particulars,  apply  to 
the  auctioneers,  at  Whitchurch  and  Chester,  or  at  the  offices 
of  Messrs.  Harper  &  P.  Jones,  solicitors,  Whitchurch,  Salop." 

Jan.  12th:  North  &  Orred  to  Harper  &  Jones. — In 
this  letter,  the  writers,  after  referring  to  the  advertise- 
rnent^  and  mentioning  the  surprise  of  the  parties  at  it,  and 
stating  their  supposition  that  the  proposed  sale  must  be  un- 
der some  one  of  the  powers  given  to  the  mortgagees,  pro- 
ceeded thus : — "  If  you  will  now  postpone  the  sale,  and  will 
send  us  an  abstract  of  the  mortgage  last  in  date,  with  such 
particulars  of  the  others,  and  of  the  sums  due  on  each,  as  will 
enable  us  to  prepare  an  assignment  of  the  whole,  and  if  you 
will  fix  a  day  and  place  for  payment,  (at  a  sufficient  interval 
only  to  allow  us  to  prepare  the  deed),  we  imdcrtake,  on  be- 
half of  our  clients,  that  the  whole,  prindpal,  interest,  and 
costs  justly  due  on  the  above-mentioned  securities  shall  be 
paid  on  such  day,  upon  the  execution  of  a  proper  assignment. 
If  you  decline  to  give  us  this  information,  we  request  to  be 
made  acquainted  with  the  address  of  the  several  mortgagees, 
in  order  that  wc  may  make  similar  a})plications  to  them  per- 
sonally." 

Jan.  16th :  Harper  &  Jones,  in  rejJy. — "After  the  at- 
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1846.        tempts  that  have  b^n  made  to  take  all  power  out  of  our 

MAn-Hu      hands,  and  leave  the  mortgagees  and  ourselves  without  auy 

„    V*  guarantee  for  the  payment  of  the  several  sums  due  to  them 

Edwa&ds.      **  ,      ^ 

and  uBf  we  consider  the  first  part  of  your  letter  uncallecl 
for,  and  we  treat  it  accordingly.  There  {s  di^e  fixun  the 
late  Mr,  Matthie,  on  mortgage,  to  four  c)ient^  of  ours, 
£670,  with  interest  from  the  time  the  several  adyauoea 
were  made;  and  also  the  amount  due  to  ourselyes,  of 
which  you  have  had  particulars ;  in  addition  to  which,  there 
a^  further  charges  for  advertising  and  preparing  for  the 
sale,  &c  On  receipt  of  this,  namely,  principal  and  interest, 
and  amount  due  to  us,  we  will,  on  behalf  of  our  cUents, 
postpone  the  sale." 

Jan.  25th:  North  &  Orred  to  Harper  &  Jpn^ — The 
writers  refuse  to  comply  with  these  conditions,  but  add 
— **  If  the  sale  be  postponed,  we  pot  only  pledge  to  such 
payment,  that  is,  principal,  interest,  and  costs  on  the  mort- 
gages, our  respectable  clients,  the  £ev.  Mr.  Coxon,  Bev. 
M^ •  Hone,  and  Mrs.  Matthie,  but  also  ourselves  personally 
undertake  to  pay  such  principal,  interest,  and  costs  within  a 
fortnight  from  this  date,  upon  the  execution  of  a  proper  as- 
signment Under  these  circumstances,  we  also,  on  behalf  of 
our  clients,  protest  against  the  sale,  as  unnecessary,  oppres- 
sive, and  improper,  and  beg  to  give  you  notice,  that,  if  it  be 
proceeded  with,  we  shall  apply  to  a  court  of  equity  to  set  it 
aside  with  costs." 

On  the  27th  January,  the  day  named  in  the  advertisement, 
the  reversionary  interest  was  put  up  to  sale  by  Harper  & 
Jones.  On  the  part  of  Mrs.  Matthie  (who,  on  the  23rd 
January,  had  proved  the  testator's  will),  her  solicitors  or 
their  agents  attended  at  the  sale,  and,  in  the  presence  of  the 
persons  assembled,  including  the  defendant  Eyton,  protested 
against  the  legality  of  it.  They,  however,  hi  order  to  prevent 
the  property  being  sold  at  an  under  price,  employed  a  person 
to  bid,  who,  having  made  several  biddings,  the  property  was 
bought  in  by  Harper  &  Jones  at  £1500.     Harper  &  Jones 
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afterwards  sold  the  property  by  private  contract,  for  £1050,         1846. 
to  Ey ton,  under  the  power  of  sale  contained  in  Wilkinson's      matthib 
mortgage ;  and,  for  the  purpose  of  completing  this  sale,  an  in-  v- 

strument  under  seal  was  executed,  dated  die  5th  February, 

On  the  3rd  February,  Messrs.  ^orth  &  Orred  wrote  as 
follows  to  Harper  &  Jones : — '^  We  hear  you  have  actu- 
ally sold  the  reversionary  interest,  notwithstanding  our  let- 
ters, &C.  *  *  ♦  *  To  Mr.  Wilkinson,  and  to  each 
of  the  prior  mortgagees,  Mr.  Dicken,  Mr.  Edwards,  and 
Mr.  Lewis,  and  also  to  the  alleged  purchaser,  if  a  client  of 
yours,  and  to  yourselves,  we  now,  on  behalf  of  the  executrix 
of  Mr.  Hugh  Matthie,  and  other  parties  entitled  to  the 
equity  of  redemption,  give  notice  not  to  complete  the  said 
allied  sale ;  and  if  the  allied  purchaser  be  not  a  client  of 
yours,  then  we  request  you  to  convey  this  notice  also  to 
him  direct ;  and,  repeating  our  previous  offers,  we  now,  on 
behalf  of  our  ssud  clients,  and  also  personally,  again  imder- 
take  to  pay  to  each  mortgagee  his  principal,  interest,  and 
costs,  upon  any  day  which  you  will  fix,  previously  acquaint- 
ing us  with  the  amounts  due  to  each,  that  we  may  prepare 
an  assignment;  and  we  now  give  you,  and,  through  you, 
each  of  the  four  mortgagees,  the  seller,  and  the  alleged  pur- 
chaser, notice,  that,  if  you  do  not  so  acquaint  us  with  the 
amount  due  to  the  mortgagees,  and  testify  their  willingness 
to  receive  the  same,  a  biU  in  Chancery  wiU  forthwith  be 
filed  agfunst  you  and  them ;  and  that,  under  the  circum- 
stances of  the  case,  such  bill  will  pray  that  the  defendants, 
or  some  of  them,  may  pay  the  costs  of  the  suit" 

Feb.  5th:  Harper  &  Jones,  in  reply. — "We  are  pre- 
paring a  case  for  the  opinion  of  counsel  as  to  the  course  Mr. 
Wilkinson  should  properly  pursue,  and  that  course  he  will 
adopt.  When  we  have  obtained  that  opinion,  we  will  ap- 
prise you  of  his  determination.  We  think,  instead  of  our 
having  heaped  injury  on  your  client,  you  have  heaped  in- 
jury on  us,  or  why  not  pay  the  amount  due  to  us,  instead 
of  involving  the  affairs  in  a  Chancery  suit  ?      *     *     *     • 
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im^,        ^fi  h^  to  j^ire  7011  nnrice.  that  wm  hwm  no  dmm  on  the 

xTTrnmi      1  *^v#!rwininry  intemc;  :Mve  the  <?iiiiis  doe  to  onr  Hinrti^  aod 

"■ timt*  "w^  ;iw»  iwittwi  tnsKecs  nor  inteceatscl  in.  tmfot  tfe 

illlfl^l.* 

S0C11  ai^fn'  the  <istie  of  this  lectsc  namehr.  on  tJie  15tii. 
Pebmurp',  DiHcm  rceRnreri  lib  nrxiiciTiBi  moner  and  luteiet 
from  ^  cierit  of  Noitb  v'is  Orned.  and  akcned  a  reodpfeior 
it:  find  on  the  ^sme  'kv  tender Tfsa  made bv the  smiedBdE^ 
to  RdwAirh.  Le^fi.  and  WiDdnBon^  of  their  prrncipai  aod 
interert-  and  rHhued  by  them  r»pectirely. 

The  hill  tras  filed  by  Mm.  Matthie*  die  eTeentrrr, 
Rdwardff,  Letnii-  rmd  WTIkinaon^  the  three 
Hfirper  ^  Jonea,  the  ^licitora  'if  WLUdnaiHi^  and 
Ryton^  the  alleged  porcfaaser :  and  it  prayed  that  tbe  plain* 
tiff,  an  exeentrix  ^tf  Mn  Motdne.  migfat  be  dedared  pirtidfid, 
and  might  be  at  liberty  to  redeem  the  mortgaged  psemiaBB; 
and  that  It  might  be  declared  that  the  sie  to  die  dpfetiAniL 
Rjten  waff  fnpidolent  and  mid  aa  agninat  the  piaindfl^  and 
that  the  i^ame  miirfat  be  ^et  aside  acconfin^y;  and  that 
Rjtmn  might  be  restrained  frmn  jelling  or  deaEng  with  the 
rerveraionary  interest,  except  under  the  order  of  die  Gynrt; 
or»  if  the  Conrt  ahonld  be  of  opinion  that  the  aale,  so  fir  as 
refrpeetM  Eyton,  was  not  fnmdnlent  or  yoid,  dien  tliat  die 
same  might  be  declared  frandnlait  and  void*  and  might  be 
set  aside,  !90  far  as  resperterl  the  other  defendants :  and  that 
the  other  defimdants  might  be  decreed  to  make  sadafiction 
or  compensation  to  the  plaintiff  as  such  execntrix,  in  respeet 
of  the  reversionary  interest ;  andtfaatall  neceaBaryfrectioDs 
might  be  given  and  aceoonts  taken ;  and  that,  in  any  event, 
the  <^everal  defendants  might  be  decreed  to  pay  the  costs  of 
the  snit. 

The  canse  now  came  on  for  hearing. 

(ht  the  part  of  the  plaintiff,  evidence  was  read  for  die 
fntfiy<pi^  of  sntistantiating  certain  charges  contained  in  the 
bill,  to  the  effect  that  the  i^ale  to  Ejton,  as  between  him 
and  Harfj«r  &  Jones,  was  a  mere  fictitious  eale,  he  being 
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a  mere  instrument  in  their  hands,  for  the  purpose  of  enabling        1846. 
tliem  to  obtain  the  reversionary  interest  at  an  under  price,      matthib 
The  evidence,  however,  upon  this  point  went  no  further     „    ^' 

^  *^  Edwards. 

than  to  shewj  that  Eyton,  who  had  been  the  ward  of  Harper, 
and  was  the  brother-in-law  of  Jones,  had  been  for  several 
years  during  his  minority  maintained  and  brought  up  in 
Harper's  house,  and  had  from  time  to  time  been  furnished 
with  money  by  Harper. 

Mr.  Wigram  and  Mr.  Renshawj  for  the  plaintiff. — The 
sale  to  Eyton  was  an  oppressive  exercise  of  the  power  con- 
tained in  Wilkinson's  mortgage  deed.  The  power  itself 
was  oppressive  and  unusual  in  its  terms,  for  the  money  was 
to  be  repaid  within  eight  weeks  afler  the  date  of  the  deed. 
The  power  of  sale  being  exercisable  without  the  consent  of 
the  mortgagor,  was,  no  doubt,  usual ;  but,  nevertheless,  it 
is  usual,  in  such  cases,  to  give  the  mortgagor  notice  of  the 
intended  sale.  Here,  the  mortgagee  and  his  solicitors  studi- 
ously concealed  their  intention  to  sell.  It  was  a  mere  ac- 
cident that  the  plaintiff  had  notice  of  it  Having  had  no- 
tice, she  endeavours  to  have  the  sale  postponed.  The 
mortgagee's  solicitors,  however,  answer,  as  a  condition  to 
the  postponement,  that  their  own  clsdms  agsdnst  the  mort- 
gagor shall  be  satisfied.  They  tack  to  the  demand  of  the 
mortgage-money  their  own  demands.  The  defendants 
mu8t  pay  the  costs  of  the  suit :  CUff  v.  fVadstoorth  (a), 
Roberts  v.  Williams  (b).  The  sale  to  Eyton  was  a  mere 
shifl  and  contrivance  to  cover  fraud ;  but  supposing  it  was 
not  so,  and  that  he  was  not  engaged  with  Harper  &  Jones 
in  a  scheme  for  placing  the  reversionary  interest  in  their 
power  at  an  under  value,  still,  as  the  purchaser  of  an 
equity,  he  is  affected  by  all  the  circumstances  that  can 
affect  the  assignor.  It  was  Harper's  duty,  as  trustee,  to 
give  notice  to  the  cestui  que  trust. 

{a)  2  Y.  &  C.  C.  C.  580.  (b)  4  Hare,  129. 
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Mr.  Russell  and  Mr.  Charles  HdUy  for  the  defendatitB, 
except  Eyton,  contended^  that,  neither  the  form  of  the 
power  of  sale^  nor  the  exercise  of  it,  were  unreasonable,  for 
the  mortgagees  had  no  security  for  payment  of  their  Inter- 
est except  during  the  life  of  the  mortgiigor.  tTpoh  the 
death  of  the  mortgagor,  the  solicitors  of  the  nioHg&gee  ikp- 
plied,  as  they  had  a  right  to  do,  for  the  settlement  of  theit 
claims.  They  were  met  by  a  statement  on  the  odier  dde, 
that  no  probate  had  been  taken  out.  What  course,  then, 
could  they  reasonably  take  but  enforce  payment  of  their 
demands  ?  It  was  impossible  to  fix  the  defendants  with 
costs,  when  no  legal  tender  of  the  mortgage-money  had  been 
made.  Here  no  tender  had  been  made  until  after  the  sale. 
[The  rest  of  this  argument  will  sufiiciently  appear  from 
the  judgment.] 

Mr.  Anderdon  (with  him  Mr.  Torriano)^  for  the  defendant 
Ey  ton,  was  proceeding  to  contciid  that  no  case  of  fraud  hod 
been  made  out  against  their  client,  when 

The  Vice'CtianceUor  said,  that,  in  his  opinion,  it  was  not 
established  in  the  cause  that  Ey  ton's  name  was  used  merely 
as  a  shadow  for  the  purposes  of  Harper  &  Jones. 

Anderdoriy  having  mentioned  the  case  of  Braum  y.  Lock- 
hart  {a),  discontinued  his  argument. 


March  VJth. 


The  Vice-Chancellor. — For  the  credit  of  society, 
especially  a  certain  class  of  it,  I  hope  that  proceedings^ 
such  in  character  as  the  sale  which  this  suit  impeaches,  are 
not  of  usual  or  frequent  occurrence.  I  have  the  satisfaction 
of  belieying  that  they  are  not.  The  sale,  however,  though 
it  may  have  been,  as  I  think  it  wat?,  a  measure  very  far 
from  commendable, — tliougli  it  may  have  been,  as  I  think  it 
was,  a  measure  of  striking  and  extraordinary  harshness, — is 

(a)  10  Sim.  421. 
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not  therefore  necfessarily  to  be  set  adde  in  a  court  of  juBtice.         1846, 
The  question  is,  whether  there  are  judicial  grounds  on      ma^hie 
which  it  ought  to  fail.  »• 

The  sale  was  in  these  circiunstances.  The  plaintiff  was 
married  to  her  late  husband^  Mr.  Matthie,  a  dergyman^  iii 
December^  1887 ;  she  bemg  then>  as  it  seems  admitted  oil 
all  hands,  under  twenty-four  or  Under  twenty-five  years  of 
age.  Previously  to  the  marriage,  a  settlement  was  made,  by 
which  certain  sums,  amounting  together  to  £4000,  invested 
on  securities  at  interest,  were  assigned  to  trustees  upon  trust 
for  the  benefit  of  Mr.  Matthie  for  life,  and,  after  his  death, 
of  the  plaintiff  for  life,  and  after  the  death  of  the  survivor, 
for  the  benefit  of  the  children  or  child  of  the  marriage,  if 
any,  with  provisions  usual  in  such  cases ;  and  if  there  should 
not  be  any  child  bom  or  living  to  attain  a  vested  interest, 
then  for  the  benefit  of  Mr.  Matthie  absolutely.  The  sur- 
vivor of  the  original  trustees  of  the  settlement  is  Mr.  Hone, 
a  clergyman ;  and  for  the  other  was  substituted  the  defend* 
ant  Mr.  Harper,  the  solicitor  of  Mr.  Matthie. 

Mr.  Matthie  seems  not  to  have  been  a  prudent  man.  He 
1)orrowed,  through  Mr.  Harper,  four  small  sums,  amounting 
together,  I  think,  to  £670,  at  interest,  on  the  security  of 
assignments  of  his  interests  under  the  settlement  The 
earliest  of  these  charges  was  made  to  one  Dicken.  The 
plaintiff  states  that  she  has  paid  him  off.  She  has  produced 
his  security.  He  is  not  a  party  to  the  suit,  and  it  has  not 
been  alleged  that  he  ought  to  have  been,  or  to  be>  a  party. 
The  second  and  third  charges  are  held  respectively  by  the 
defendants  Mr.  Edwards  and  Mr.  Lewis.  The  fourth  secu- 
rity, being  for  £120  only,  was  made  in  July,  1843,  to  the 
defendant  Mr.  Wilkinson,  who,  through  Mr,  Harper  and 
Mr.  Parry  Jones,  the  co-defendant  and  partner  of  Mr.  Har- 
per, made,  or  attempted  and  pnrfbssed  to  make,  under  a 
power  of  sale  contained  in  this  security^  the  sale  in  question 
in  the  cause. 

It  is  admitted,  that  Mr.  Harper  alone,  or  together  with 
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184n.        his  partner,  Mr.  Jones,  was  concerned  as  solicitor  for  Mr. 

Matth'ib      ^^tthie  and  each  of  tlie  mortgagees,  in  the  matter  of  each 

V.  of  the  securities.     By  that  of  Mr.  Wilkinson^  the  principal 

J!f  19  *v  •»  •*  19  8  ■ 

and  interest  of  the  d£l20  were  made  payable  on  the  Ist 
September,  1843,  being  eight  weeks  after  the  advance;  for 
which,  therefore,  Mr.  Matthie,  being  charged  with  the  ex- 
pense of  the  security  (not  a  short  instrument),  may  be 
thought  to  have  paid,  or  become  liable  to  pay,  at  a  rate 
somewhat  of  the  dearest  In  default  of  payment  on  the  ist 
September,  Mr.  Wilkinson  had  a  peremptory  and  abso- 
lute power  of  sale,  without  notice,  conferred  on  him  by  the 
deed.  That  any  man  having  a  solicitor  should  have  been 
allowed,  for  the  sake  of  borrowing  JS120,  to  execute  such  a 
deed,  may  be  reasonably  thought  matter  of  wonder.  So^ 
however,  it  was ;  and  Mr.  Matthie  must,  I  agree,  be  taken 
as  bound  between  him  and  Wilkinson  by  the  instrument 
He  died  on  the  9th  of  December  in  that  year  without  hav- 
ing paid  the  money.  Not  any  child  of  the  marriage  had 
been  bom ;  and  (as  it  was  ascertained  in  the  course  of  the 
Mowing  year)  the  plaintiff  had  not  been  left  pregnant 
But  it  is  not  proved,  and  I  cannot  assume,  that,  in  or  be- 
fore March,  1844,  the  month  in  which  this  suit  was  com- 
menced, it  was  known  to  herself  or  to  any  one  else  that  she 
was  not  pregnant. 

By  his  will,  or  will  and  codicil,  the  plaintiff  and  Mr. 
Hone  were  appointed  executors.  It  was  for  some  time 
unccrt^n  whether  either  of  them  would  prove.  He  has 
not  proved;  but  probate  was  granted  to  her  alone  upon, 
and  not  before,  the  23rd  of  January,  1844.  The  mortga- 
gees,  by  virtue  of  their  securities,  were  specialty  creditors: 
Messrs.  Harper  &  Jones  were  simple  contract  creditors  of 
Mr.  Matthie.  The  assets  left  by  him  were  supposed  or 
suspected  to  be  not  sufficient,  or  to  be  scarcely  sufficient,  for 
the  payment  of  all  his  debts  in  full. 

Mr.  Wilkinson,  through  the  instrumentality  of  Messrs. 
Harper  &  Jones,  as  his  solicitors,  put  up  Mr.  Matthie's 
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reversionary  Interest  in  the  £4000  to  sale  by  auction  on  the         1846. 
27th  of  January^  1844j  knowing  that  the  plaintiff  and  her      matthib 
friends  and  advisers  objected  to  it.  ^^ 

An  agent  on  her  behalf  attended  in  the  auction-room, 
and  protested  against  the  sale,  and,  as  it  nevertheless  pro- 
ceeded, made  one  or  more  bidding  or  biddings.  The  high- 
est bidder  was  the  defendant,  Mr.  Eyton,  at  i6l020 ;  but 
the  property  was  bought  in  by  Messrs.  Harper  &  Jones 
for  the  vendor,  at  no  less  a  sum  than  JS1500,  being,  as  it  is 
stated,  the  amount  of  the  reserved  bidding;  and  shortly 
afterwards,  that  is,  on  or  before  the  2nd  of  February,  Mr. 
Wilkinson,  through  the  same  solicitors,  contracts  to  sell  it 
to  Mr.  Eyton  (who  had  been  the  ward  of  Mr.  Harper,  and 
was  the  brother-in-law  of  Mr.  Jones)  by  private  contract 
for  d£l050,  on  the  terms  of  the  auction  conditions.  This  is 
followed  by  a  more  formal  contract,  under  seal,  for  the  same 
purpose,  dated  the  5th  of  February,  for  what  good  reason 
it  does  not  seem  easy  to  understand. 

This  is  the  sale  in  question^  which  has  not,  as  I  collect, 
been  completed. 

Having  stated  these  facts  and  dates,  it  will  be  now  as 
well  to  go  through  the  correspondence,  or  some  of  the  cor- 
respondence, that  took  place  between  Mr.  Matthie's  death 
and  the  sale.  [His  Honor  here  read  the  correspondence  as 
before  stated ;  noticing  particularly  the  early  period  afler 
the  death  of  Mr.  Matthie,  at  which  the  first  letter,  that  of 
the  16th  of  December,  1843,  was  written.] 

It  must  be  impossible,  I  think,  for  any  impartial  man  to 
be  made  aware  of  the  correspondence  and  circumstances  that 
I  have  now  stated,  without  feeling  at  least  regret  that  such 
transactions  as  are  here  disclosed  should  have  existed. 
However,  the  defendants  are  entitled  to  have — of  course 
must  have — their  rights  and  those  of  the  plaintiff  treated 
and  decided  on  grounds  strictly  judicial ;  and  the  question 
is,  as  I  S{ud  before,  what,  if  any,  are  the  judicial  grounds 
against  the  sale  afforded  by  these  materials  ? 

VOL.  II.  II  c.  c.  c. 
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1^46.  First,  as  to  the  time  of  sale,  and  the  oonditiaiia  of  ade, 

which,  intended  or  profesaed  to  have  been  intended  for  the 
auction,  were  incoqxirated  into  the  private  ocmtnct 

I  i^prehend,  that  a  mortgagee  having  a  power  of  aale 
cannot,  aa  between  him  and  the  mortgagor^  eauraiae  it  in  a 
manner  merely  arbitrary,  but  ia,  aa  between  them,  boond 
to  ezerciae  some  discretion ;  not  to  throw  away  the  pio- 
perty,  but  to  act  in  a  prudent  and  buonees-like  manner, 
n  ith  a  view  to  obtain  aa  hirge  a  price  aa  may  fiuily  and 
reasonably,  with  due  diligence  and  attention,  be  under  the 
drcumstances  obtainable.  Was  that  done  in  the  pieaent 
case? 

In  the  first  place,  neither  the  particulars  nor  the  condi- 
tions of  sale  state  the  age  of  the  tenant  for  life.  She  ia  de- 
scribed as  aged,  ^^  thirty  years,  or  thereabouts.'*  What 
prudent  man  would,  upon  such  a  statement,  make  a  oalon- 
lation  of  price  founded  on  her  age  ?  I  think  none.  It  is 
scarcely  possible  to  say  what  d^ree  of  latitude  the  |dirase 
"  or  thereabouts  "  might  not  have  allowed.  It  is  siud  that 
a  certificate  of  her  baptism  was  produced  in  the  auction- 
room.  I  assume  that  to  have  been  so ;  but  such  a  certifi- 
cate does  not  prove  die  time  of  birth ;  it  proves  only  that 
the  person  mentioned  in  it  was  not  bom  after  a  certain  day. 
In  my  judgment,  the  statement  as  to  her  age  ought  to  have 
been  precise.  The  statement  actually  made  was  one  so 
loose,  as  to  be  likely,  in  my  judgment,  to  discourage  and 
keep  off  prudent  purchasers,  and  was  therefore,  as  I  think, 
substantially  objectionable.  If  there  had  been  difficulty  in 
ascertaining  or  proving  the  time  of  birth,  that  might  have 
made  a  difference ;  but  no  such  case  is  suggested. 

Next,  I  think,  it  was  in  a  high  degree  imprudent  to  sell, 
while  it  was  uncertain  whether  the  plaintiff  was  or  was  not 
pregnant,  unless  with  a  guarantee  against  the  possibility. 
To  say  nothing  of  the  chance  (however  improbable)  of  her 
marrying  in  February,  1844,  and  having  a  diild  bom  in 
September  of  that  year,  who  might  possibly  claim  to  be  the 
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child  of  the  former  marriage,  I  camiot  conceive  that  any        ]846. 
prudent  man  would  fairly  bid  as  high  a  price  for  the  rever-      ^   ^ 
sion  in  a  state  of  uncertainty  whether  there  was  a  preg-  «. 

nancy,  as  in  a  state  of  certainty  that  there  was  none,  unless 
upon  a  guarantee.  I  do  not  say  or  suggest  whether  Wil- 
kinsop  or  his  solicitors  should  or  should  not  have  given  a 
guarantee ;  I  say,  that,  in  my  judgment,  the  guarantee  not 
being  given,  the  sale  ought  not  to  have  been  made  in  a  state 
of  uncertainty ;  and  I  say  so,  assuming  that  the  reversion 
might  have  been  sold  during  the  joint  lives  of  the  husband 
and  wife,  but  seeing,  of  course,  how  very  short  a  time  (he 
being  dead)  would  have  rendered  the  question  of  pregnancy 
clear  of  doubt  It  may  be  said  that  the  mortgagee  was  not 
bound  to  wait  There  may  be  cases  in  which  such  a  oonsi* 
deration  would  have  force :  I  think,  that,  in  the  circum- 
stances of  the  present  case,  it  has  none. 

It  has  been  contended,  that,  with  reference  to  the  plain- 
tiff's age  as  in  fact  it  was,  and  upon  the  supposition  of  a 
failiure  of  issue  having  certainly  taken  place,  a  sufficient 
price  was  agreed  to  be  given  by  Mn  Eyton.  Of  that,  how- 
ever, I  am  not  satisfied.  The  particular  circumstances  of 
the  case,  in  my  opinion,  render  it  (if  the  general  rules  of 
this  Court  do  not  render  it)  incumbent  on  those  who  sup- 
port the  sale  to  prove  the  sufficiency  of  the  sum.  In  this 
I  think  that  they  have  failed.  Upon  the  whole  evidence, 
including  the  fact  of  buying  in  the  revei^on  at  JS1600  on 
the  27th  of  January,  the  price  of  £1050  appears  to  me  to 
have  been  below  the  value,  upon  the  footing  of  her  true  age, 
as  now  stated  on  all  hands,  and  the  certain  fidlure  of  issue. 
And,  as  I  have  said,  the  time  and  circumstances  of  the  sale, 
and  the  particulars  and  conditions  of  sale,  appear  also  to 
have  been  (however  designed)  certainly  well  calculated  to 
lead  to  a  sale  at  an  undervalue.  This,  however,  is  very  far 
from  being  all.  The  letter  of  the  12t}i  of  January  con- 
tained an  offer  to  pay  the  mortgagees— an  offer  to  which 
the  answer,  the  only  answer,  was  the  letter  of  the  16thy 

ii2 
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1846.        imposing  an  unreasonable  and  improper  condition,  for  the 
MATrniB      solicitor's  benefit^  as  one  of  the  terms  on  which  alone  tlie 
V'  sale  would  be  postponed.     On  the  25th,  the  offer  was  re- 

peated,  but  it  produced  no  result ;  the  sale  having  taken 
place,  as  I  have  said,  upon  or  before  the  2nd  of  Febraaiy, 
though  not  before  the  letter  of  the  25th  of  January  had 
been  received. 

It  has  been  observed  by  some  of  the  counsel  for  the  de^ 
fendants,  that  the  offer  of  the  12th  of  January  was  not  made 
by  the  personal  representative — certainly,  there  was  not 
then  a  personal  representative ;  but  that  the  offer  was  made 
with  the  privity  and  concurrence  of  Mr.  Hone,  acting  on 
behalf  of  the  plaintiff,  there  can,  I  think,  be  no  doubt.  It 
has  been  argued,  also,  and  perhaps  not  without  foundation, 
that,  it  having  been  proposed  to  Mr.  Wilkinson,  in  the 
form,  as  it  is  said,  of  a  condition  of  payment,  to  assign  his 
security,  he  was  not  obliged  to  agree  to  that  proposal — was 
not  compellable  to  assign;  had  there,  however,  been  any 
objection  or  indisposition  to  assign,  he  or  his  solicitors 
should,  in  my  opinion,  have  so  said.  Such  an  objection  was 
not  likely  to  be  supposed  to  exist,  and  was  not  stated  or 
suggested ;  if  it  had  been,  it  might  very  possibly  have  been 
obviated  by  a  different  proposal,  or  in  some  other  manner. 
Absolutely  silent  as  to  any  such  objection,  he,  by  his  soli- 
citors, proceeds — in  my  judgment,  oppressively  and  unrea- 
sonably proceeds  —to  exercise  the  power  of  sale  contained  in 
a  security  for  JE120,  made  not  seven  months  previously, 
the  mortgagor's  death  having  happened  not  two  months. 
Upon  the  facts,  an  injunction  to  restrain  the  sale,  attempted, 
or  professed  to  be  attempted,  on  the  27th  of  January,  would, 
I  think,  had  application  been  made  for  it  before  that  day, 
have  been  granted  certainly.  So  of  the  contracts  which 
bear  date  the  3nd  and  5th  February ;  Mr.  Wilkinson  must 
be  taken  to  have  entered  into  each  contract  with  full  know- 
ledge that  the  plaintiff  considered  a  sale  by  him  improper 
and  unjustijQable ;  and,  in  my  judgment,  he  cannot  sustain 
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it     I  have  seldom  been  made  aware  of  a  proceeding  equally        1846. 
harsh — equally  oppressive;  but  it  was,  I  think,  not  merely      matthik 
harsh,  not  merely  oppressive ;  it  was,  I  conceive,  inequitable,  «• 

and  an  abuse  of  the  power,  on  the  several  grounds  which  I 
have  stated. 

Mr.  Wilkinson  may  very  possibly,  in  all  this  strange 
course  of  acting,  have  been  an  instrument  in  the  hands  of 
others,  and  there  is,  I  think,  reason  to  suspect  that  he  was ; 
but  the  evidence  in  the  cause  docs  not  enable  me  to  say 
that  he  was  so  grossly  ignorant,  so  mere  a  machine,  as  to 
be  entitled  to  protection  from  any  of  the  ordinary  conse- 
quences of  his  conduct  between  the  plaintiff  and  himself. 
The  sale  must  be  set  aside  with  costs  against  him.  I  should 
notice,  that  it  has  been  objected  that  the  fact  of  the  plain- 
tiff having  employed  an  agent  to  bid  for  her  at  the  sale 
precludes  her  from  relief.  That  is  not  my  opinion.  The 
circumstance,  that  her  opposition  to  the  sale  was  declared  in 
the  auction-room,  and  the  other  circumstances,  must  be 
taken  into  consideration.  Wilkinson  mu&t  be  paid  his  mort- 
gage debt,  but  before  I  know  whether  interest  upon  it  has 
been  stopped,  I  must  know  what  was  the  amount  due  to 
him  at  the  date  of  the  tender  of  February.  I  must  know, 
also,  what  was  due  to  Mr.  Edwards  and  Mr.  Lewis  re- 
spectively at  the  time  of  the  tenders  to  them.  As  to 
their  costs,  I  find  in  their  answer  this  passage :  "  And 
these  defendants  submit  and  insist,  that,  no  tender  hav- 
ing been  made  to  these  defendants,  or  any  of  them,  pre- 
viously to  the  sale  of  the  said  reversionary  interest,  these 
defendants  are  not  bound  to  comply  with  any  such  applica- 
tion or  request ;  these  defendants,  however,  not  admitting, 
but,  on  the  contrary,  submitting  and  humbly  insisting,  that 
no  legal  tender  has  been  made  to  them,  or  any  of  them,  at 
any  time.  And  these  defendants  say,  that  this  defendant, 
Thomas  Wilkinson,  did,  under  the  advice  of  his  solicitors, 
and  for  the  purpose  only  of  obtaining  payment  of  his  mort- 
gage-money, and  liquidating  and  discharging  the  mortgage- 
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1846.        monies  owing  to  the  incumbranoero  whose  eeouritieB  pre- 

M^TTBiB      <^^  his,  bond  ^fide,  and  without  any  flcheme  or  oodo^ 

«•  whatsoever,  but  with  the  privity  and  approbation  of  these 

EowAaot*  , 

other  defendants,  who  would  otherwise  have  been  o1 


to  sell  under  the  powers  or  trusts  for  sale  in  their  own 
securities,  and  whose  concurrence  in  the  conveyance  to  the 
purchaser  would  be  indispensable,  offer  the  said  reversion- 
ary interest,  for  sale  by  public  auction  in  the  manner  and 
under  the  circumstances  hereinbefore  mentioned.** 

Considering  this  statement,  considering  that  Edwards 
and  Lewis  must,  for  the  purposes  of  this  cause,  be  taken  to 
have  known  what  they  were  about,  considering  that  the 
deed  of  July,  1843,  provided  for  their  payment  oat  of  the 
purchase-money,  and  considering  that  they  have  made,  as  I 
think  they  have,  common  cause  with  Mr.  Wilkinaon,  Mr. 
Harper,  and  Mr.  Jones,  I  conceive  that  their  character  of 
mortgagees  does  not  render  it  necessary,  and  that  the  dr- 
cumstances  render  it  unfit,  that  they  should  receive  any 
costs  of  the  suit  to  this  time ;  nor  shall  I  give  any  costs 
against  them  to  this  time.  The  sufficiency  or  insufficiency 
of  the  tenders  makes,  under  the  circumstances  of  the  casct 
no  difference  in  that  respect,  in  my  judgment.  So,  with 
regard  to  Wilkinson,  who  must  pay  all  the  plaintifiTs  costs 
of  the  suit  to  tliis  time.  Agsunst  him  merely  as  mortgagee, 
against  Edwards  and  Lewis  merely  as  mortgagees,  I  do  not 
believe  that  there  would  have  been  any  occasion  for  a  suit, 
unless  caused  by  unreasonable  conduct  on  his  part  or  theirs. 
The  sale  has  created  this  litigation ;  and  I  could  not  give 
Edwards  and  Lewis  their  costs  of  it  vrithout  giving  them 
over  against  Wilkinson,  which  would  not,  I  think,  be  just 

With  regard  to  Mr.  Harper  and  Mr.  Jones  I  have  said 
that  I  should  dismiss  the  bill  as  to  them.  I  do  so^  but 
without  prejudice  to  any  question  between  the  plaintiff  and 
the  other  defendants  respectively,  and  without  costs.  I 
refuse  them  their  costs,  remembering  perfectly  well  what 
are  the  charges  in  the  bill  against  them,  but  perfectly  satis* 
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fied^  siaOy  that  they  were  the  substantial  movers  and  authors         1846. 
of  the  sale ;  and  that  their  conduct  is  established  to  have      matthib 
been,  with  regard  to  the  matters  in  question,  such  as  to     «    ^* 
have  rendered  it  not  unreasonable  in  the  plaintiff  to  make 
them  defendants,  and  such  as  to  take  away  from  them  all 
shadow  of  title  to  receive  a  single  shilling  in  the  shape  of 
costs  of  this  litigation. 

With  regard  to  Mr.  Eyton,  he  has  claimed,  by  his  answer 
and  at  the  bar,  the  benefit  of  the  purchase.  That  daim,  in 
my  opinion,  was  groundless,  and  fails.  His  title,  if  any,  is 
equitable  only ;  and  there  are  facts  in  evidence,  as  between 
the  plaintiff  and  him,  more  than  sufficient  to  prevent  his 
case  from  standing  better  than  that  of  his  vendor.  But 
not  thinking  it  probably  necessary  to  the  plaintiff's  indena- 
nity,  so  far  as  the  Court  can  indenmify  her,  to  order  Mr. 
Eyton  to  pay  costs,  I  think  that  I  need  not  now  do  so.  I 
shall,  however,  reserve  the  questioUf  whether,  in  case  of  the 
pkuntiff's  inability  to  recover  from  Wilkinson  the  costs  to 
which  he  is  made  liable,  Mr.  Eyton  should  not  be  ordered 
to  pay  those  costs ;  and  I  shall  give  liberty  to  apply. 

In  the  observations  that  I  have  made,  I  have,  in  favour 
of  Messrs.  Harper,  Jones,  and  Eyton,  assumed  the  contract 
of  February  to  have  been  made  by  Mr.  Eyton  on  his  own 
behalf  and  account;  but  it  does  not  appear  to  me  necessary 
to  decide,  and  I  abstain  from  expressing  or  intimating  any 
opinion,  whether  it  was  or  was  not  so.  Mr.  Harper  and 
Mr.  Jones  are,  I  understand,  solicitors  of  the  Court  of 
Chancery.  Considering  them  in  that  capacity,  the  Court 
sees  reason  for  especial  regret  that  some  of  the  matters 
appearing  in  this  cause  to  have  taken  place  should  have 
taken  place. 
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March  2lst.  Oee  v*  OurneT. 

A  married  wo.  DoROTHY  WAKEHAM,    by  her  wUl,  dated   the 

power  to  ap«  10th  November^  1804,  after  bequeathing  £500  CodboIs  in 

Ecrddldrra,  ^  ^^^^  ^^^  Thomas  Wakeham  Bichardsonj  for  his  life,  and, 

appointed  it  to  ^f^^^  jjjg  decease,  for  his  children,  (who  were,  if  sons,  to 

an  only  child  of  ^  '  ^ 

tender  years,  take  TCsted  interests  at  the  age  of  twenty-one,  or,  if  daugh- 

months  after-  ters,  at  that  age  or  marriage),  and  aft;er  bequeathing  certain 

hatband  SbLt-  annuities  for  lives,  directed  the  residue  of  her  personal  estate 

ed  the  deed  of  to  bc  invested  in  the  funds  in  the  names  of  trustees,  upon 

appointment  aa  . 

a  witness.  trust  that  the  said  trustees  should  permit  and  suffer  Louisa 

yaire  after^  Elizabeth  Brett,  and  her  assigns,  during  her  life,  to  have, 
wards,  the  wife  receive,  and  take  one  moiety  of  the  interest,  dividends,  and 

died,  in  the  life-  '  -^  '  ' 

time  of  her  has-  procceds  of  such  stocks  and  funds  for  her  and  their  own 
claimed  the  use'and  benefit ;  and,  after  her  decease,  should  assign  the  said 
SSator  o^*Ae'  moiety  unto,  between,  and  amongst  all  and  every,  or  such 
child.   The       qj^q  or  more  of  her  children,  at  such  age  or  ages,  day  or 

Court  directed  ,  c»  o  .^ 

issaes  to  try  days,  and  times,  and  in  such  parts,  shares,  and  proportions, 
power*hadbeen  with  such  maintenance  in  the  meantime  until  transfer,  and 
cxecnted  with-    jj^  g^^j^  manner  and  form,  as  the  said  Louisa  Elizabeth 

oat  fraad  on 

the  part  of  the  Brett  should,  notwithstanding  her  covertmre,  at  any  time  or 
^ife.  times,  by  any  deed  or  deeds,  writing  or  writings,  with  or 

without  powers  of  revocation  and  new  appointment,  to  be 
by  her  sealed  and  delivered  in  the  presence  of,  and  attested 
by,  two  or  more  credible  witnesses,  or  by  her  last  will  and 
testament^  in  writing,  direct  or  appoint,  and,  subject  to  such 
direction  and  appointment,  should  assign  the  same  unto, 
between,  and  among  the  said  children  in  equal  shares,  at 
the  same  respective  ages  and  times  as  the  testatrix  had 
thereinbefore  declared  of  and  concerning  the  bequests  in 
favour  of  the  children  of  the  said  Thomas  W.  Bichardson, 
such  shares  to  vest  at  the  same  ages  and  times  as  the  shares 
of  the  children  of  the  said  Thomas  W.  Bichaixison  in  the 
stock  thereinbefore  bequeathed  to  them. 
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The  testatrix  died  in  1815.  1846. 

On  the  19th  May^  1817>  Louisa  Elizabeth  Brett  married 
the  plaintiff,  Oeorge  Oee,  a  solicitor.  On  the  8th  February 
following,  a  child,  John  Brett  Oee,  the  only  issue  of  the 
marriage,  was  bom. 

By  a  deed,  dated  the  16th  March,  1818,  under  the  hand 
and  seal  of  Mrs.  Oee,  reciting  her  power  of  appointment, 
Mrs.  Oee  directed  and  appointed  all  that  moiety  of  the 
stocks  and  funds  comprised  in  the  will  of  the  testatrix  (to 
the  dividends  of  which  she,  Mrs.  Oee,  was  entitled  for  her 
life)  unto  and  to  the  sole  use  and  benefit  of  her  son,  John 
Brett  Oee,  his  executors,  administrators,  and  assigns ;  and 
she  declared,  that  it  should  be  lawful  for  her,  at  any  time  or 
times  thereafter,  by  any  writing  or  writings  under  her  hand 
and  seal,  to  revoke,  alter,  or  make  void  the  same  deed. 

It  appeared  from  the  deed,  that  the  witnesses  attesting 
the  execution  of  it  were  the  plaintiff,  Oeorge  Gee,  and 
Wilson  Overend,  a  captain  in  the  navy,  who  died  in  1825. 
The  deed  did  not  appear  to  have  been  stamped  previously  to 
execution.  It  was  stamped  shortly  before  the  institution  of 
this  suit,  in  1845. 

On  the  22nd  July,  1818,  four  months  after  the  date  of 
the  deed,  John  Brett  Oee  died.  Mrs.  Gee  died  on  the 
15th  February,  1842,  without  having,  as  it  appeared,  re* 
voked  or  altered  the  appointment 

The  pliuntiff  having,  as  he  allied,  during  the  long  course 
of  years  that  had  elapsed  since  the  appointment,  entirely 
forgotten  its  occurrence,  was  reminded  of  it  by  finding  the 
deed  of  March^  1818,  amongst  his  wife's  papers,  at  the  time 
of  her  death.  And  it  was,  as  he  stated,  under  these  cir- 
cumstances that  he,  in  1845,  obtained  letters  of  admini- 
stration of  the  effects  of  his  infant  child,  and  filed  the  present 
bill  to  compel  a  transfer  to  himself  of  the  fund  which  had 
been  the  subject  of  appointment. 

Mr.  Russell  and  Mr.  Speedy  for  the  plaintiff,  observed. 
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1846;  that  it  was  impossible  to  suggest  that  any  fraud  had  been 
committed  in  this  oase^  and  the  plaintiff  mii0t  reoovcr. 
The  appointment  was  made  in  order  to  secure  a  better 
provision  for  the  child.  Had  there  been  no  appointment^ 
he  would  have  taken  no  vested  interest  till  tweniy-oofl^ 
and  no  maintenance  in  the  meantime^  for  there  was  no 
clause  of  maintenance  in  the  will.  That  being  ao^  theie 
was  no  reason  for  imputing  sinister  motives  to  the  plaintiff 
and  his  wife.  Had  the  appointment  been  to  a  conaumptive 
child,  it  might  have  been  a  good  ground  of  objection  to  the 
plaintiff's  claim ;  but  here  there  was  not  the  slightest  evi- 
dence of  bad  motive.  Lord  Hinchmbrohe  v.  Seymour  (a), 
McQueen  v.  Farqtihar  {b). 

Mr.  Hodgion  and  Mr.  Chandless^  for  some  of  the  next  of 
kin  of  the  testatrix. — Supposing  no  case  of  positive  fraud 
can  be  made  out  against  the  plmntiff  or  his  wife^  yet  it  does 
not  follow  that  he  can  avul  himself  of  this  deed.  The 
appointment  may  be  good  for  the  child,  but  it  may  be  such 
that  the  plaintiff  may  not,  as  administrator,  be  entitled  to 
come  into  equity  to  avail  Iiimself  of  it :  Butcher  v.  Jack' 
9on{c),  Edgeworih  v.  Edgewarih  {d).  Beside,  there  are  vari- 
ous circmnstances  to  impeach  thb  deed.  It  was  executed  in 
fK  hurry, — not  even  on  a  stamp.  The  father  was  himself  a 
witness :  the  other  person  who  is  stated  to  have  been  a  wit- 
ness is  dead.  Moreover,  the  plaintiff  does  not  shew  when 
the  deed  was  executed,  which  is  material.  Deeds  are  so 
often  dated  long  before  they  are  executed,  that  the  courts 
will  not  rely  on  the  date  of  the  deed  when  proof  of  the  time 
of  execution  is  material:  Wright  v.  LaiM(m{e\  Upon  the 
whole,  this  is  a  case  of  considerable  suspicion. 

Mr.  W.  M.  JameSy  for  the  trustees. 

(o)  1  Bro.  C.  C.  395.  1846. 

{b)  11  Ves.  467,  479.  {d)  Beat.  328,  334. 

(c)  Cor.  V.  C.  E.,  6th  March,  («?)  2  Me«.  &  W.  739, 743. 
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The   Vice- Chancellor,  in  the  course  of  the  argument^  re-         1846. 
ferred  to  Rutledge  v.  RutUdge  (a). 

The  Vice-Chancellor. — Whether  I  should  have 
thought  this  deed  essentially  and  necessarily  bad,  if  there 
had  been  a  clause  of  maintenance  in  the  wiU|  or  if  any 
issue  of  a  child  djring  under  twenty-one,  and  leaving  issue, 
oould  have  taken,  it  is  not  requisite  to  give  an  ojnnion* 
There  is  not  any  clause  of  maintenance  in  the  will ;  and,  as 
I  read  the  will,  in  the  absence  of  any  appointment,  neither 
a  child  dying  under  twenty-one,  leaving  issue,  nor  any 
issue  of  that  child,  oould  have  taken. 

Bearing  in  mind  these  drcumstances,  I  cannot  venture  to 
say  that  the  deed  is  necessarily  or  essentially  bad.  It  may 
possibly  be  good.  But  there  are  circumstances  belonging 
to  the  case  which  render  it  impossible  for  me  to  act  for  or 
against  the  deed  without  the  assistance  of  a  jury. 

The  issues  must  be,  I  apprehend,  four  in  number :  first, 
whether  the  deed  was  executed  by  Mrs.  Q«e  in  the  lifetime 
of  the  infant  appointee ;  secondly,  whether  the  deed  was,  as 
to  the  sealing  and  delivery  of  it  by  Mrs.  Gtoe,  attested 
by  two  credible  witnesses  in  the  lifetime  of  the  infant; 
thirdly,  whether  the  deed  was  fairly  obtained  from  Mrs. 
Gee ;  fourthly,  whether  the  deed  was  executed  by  Mrs. 
Gee  with  a  fraudulent  intention. 

The  plaintiff  to  be  plaintiff  at  law :  and  the  plaintiff  re- 
questing that  he  may  be  examined  for  himself,  let  him  be 
at  liberty  to  be  examined  for  himself,  the  defendants  being 
at  liberty  to  cross-examine  him. 

(a)  2  Bligh,  352. 
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1846. 


April  2Uhy 

25th; 
MayOth. 

A  testator, 
having  made  a 
particalar  de- 
vise of  all  his 
real  estates, 
and  having  he« 
qaeathed  seve- 
ral specific  le- 
gacies, dies  in- 
debted bj 
specialtjand 
simple  con- 
tract.   His 
personal  estate 
not  spedficallj 
beqoeathedis 
more  than 
sufficient  to  paj 
his  simple  con- 
tract debts,  bat 
not  sufficient 
to  pa  J  his  spe- 
cialty debts  :— 
HM,  that  the 
amount  neces- 
sary to  com- 
plete the  pay- 
ment of  the 
specialty  debts 
must  be  con- 
tributed rate- 
ably  by  the 
spedftc  lega- 
tees and  de- 
visees. 


Tombs  v.  Roch. 

William  henry  scourfdeld,  hy  his  wiu, 

dated  the  26th  of*  September^  1840^  after  directing  where  he 
should  be  buried,  gave  and  devised  all  his  capital  messuage 
or  mansion-house,  called  the  Mote,  and  all  and  singular  his 
manors,  messuages,  farms,  lands,  tithes,  and  hereditaments 
whatsoever,  situate  in  the  county  of  Pembroke,  and  else- 
where, with  their  and  every  of  their  rights,  members,  and 
appurtenances,  unto  George  Roch  and  the  Rev.  William 
Roch,  their  heirs  and  assigns,  for  ever,  to  the  uses,  upon  the 
trusts,  and  for  the  intents  and  purposes  thereinafter  limited 
and  declared  concerning  the  same ;  namely,  as  to  his  mes- 
suage or  dwelling-house  called  Clover-hill,  with  the  gardens 
and  offices  thereto  belonging,  and  the  two  meadows  occupied 
therewith,  with  their  appurtenances,  to  the  use  of  his  wife, 
Louisa  Sarah,  and  her  assigns,  during  her  life,  in  case  she 
should  so  long  continue  his  widow ;  and,  as  to  the  said  last- 
mentioned  messuage,  lands,  and  hereditaments,  with  their 
appurtenances,  from  and  immediately  aftier  her  decease  or  se- 
cond marriage,  and  as  to  all  other  his  hereditaments  there- 
inbefore devised,  from  and  immediately  after  his  decease,  to 
the  use  of  each  and  every  of  the  testator's  sons  successively, 
and  his  assigns,  for  his  life ;  with  remainder  to  trustees,  to 
preserve  the  contingent  remiundcrs ;  with  remainder  to  the 
first  and  other  sons  of  the  testator's  sons  successively,  in 
tail  general,  with  remainder  to  the  testator's  daughters,  &c., 
with  divers  remainders  over,  with  an  ultimate  remainder  to 
the  testator's  right  heirs.  And  the  testator  gave  to  the  re- 
spective tenants  for  life  powers  of  jointuring  and  raising 
portions,  and  leasing.  The  testator  then  bequeathed  certiun 
pictures,  particularly  described,  unto  the  said  George  Roch 
and  William  Roch,  tlieir  executors,  administrators,  and  as- 
signs, upon  trust  to  permit  the  same  from  time  to  time  to 
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go,  and  be  held  and  enjoyed,  with  his  said  mansion-house  of        1846. 
the  Mote,  as  far  as  the  rules  of  law  and  equity  would  admit, 
by  the  person  or  persons  who  for  the  time  being  should  be 
entitled  to  the  possession  of  the  sfuid  mansion-house  by  vir- 
tue of  his  will,  yet  so  that  the  same  should  not  vest  abso- 
lutely in,  or  become  the  property  of  the  child  of  any  person 
thereby  made  tenant  for  life  of  the  said  mansion-house,  or 
thereby  made  entitled  to  a  life  interest  in  the  rents  and 
profits  thereof,  unless  such  child  should  attain  the  age  of 
twenty-one  years.     And  the  testator  gave  his  leasehold 
house  in  Charles-street,  Berkeley-square,  unto  Dionesse 
Sarah  Brown,  wife  of  Dr.  Brown,  during  so  many  years  of 
the  testator's  term  or  interest  therein  at  his  decease  as  the 
sidd  Dionesse  Sarah  Brown  should  live ;  and  after  her  de- 
cease, he  gave  the  sdd  house,  with  the  appurtenances,  unto 
her  son,  Greorge  Brown,  hb  executors,  administrators,  and 
assigns,    for  all  the  testator's   estate,  term,  and  interest 
therein,  subject  to  the  rent  and  covenants  of  the  original 
lease.     And  he  directed  his  executors  to  furnish  the  Clover- 
hill  house  in  such  manner  as  they  should  deem  necessary 
for  the  comfort  and  accommodation  of  lus  wife^  either  by 
appropriating  for  that  purpose  furniture  belon^ng  to  him, 
or  by  purchasing  the  same ;  and  he  gave  the  use  of  the 
same  to  his  wife  during  her  life  or  widowhood ;  and,  alter 
her  death  or  second  marriage,  he  directed  that  the  same 
should  be  applied  and  disposed  of  as  part  of  the  residue  of 
his  personal  estate,  i  He  gave  to  his  wife  thirty  dozens  of 
any  such  sort  or  sorts  of  wines  in  his  cellars  at  the  Mote, 
at  the  time  of  his  decease,  as  she  might  choose ;  and  he  gave 
to  her,  during  her  widowhood,  the  yearly  interest^,  or  divi- 
dends or  dividend  of  the  sum  of  d£lOOO,  then  secured  on  the 
Breconshire  Turnpike-roads ;  and  if  it  should  happen,  that 
he  should  not  have  £1000  so  secured  at  his  decease,  ho 
declared  that  the    bequest  should  not   be    considered  as 
adeemed,  but  that  his  executors  should  pay  her,  during  her 
widowhood,  the  interest^  at  £5  per  cent,  per  annum,  on  a 
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184&  sum  of  £1000  sterling,  in  lieu  thereof.  The  testator  Aea 
bequeathed  two  pecuniary  legacies  of  £1000  each,  and  some 
other  pecuniary  legacies.  He  gave  a  mouming-riiig  to 
each  of  his  executors ;  and  he  gave  all  the  rest  and  readae 
of  his  personal  estate  to  the  said  QeargQ  Bodh  and  Wtlliim 
Boch,  their  executors,  administrators^  and  aiaign%  npon 
trust,  with  all  convenient  speed,  to  sell,  dispose  o^  get  in, 
and  convert  the  same  into  money,  and  thereout  to  pay  and 
discharge  all  his  debts,  funeral  and  testamentary  expensei^ 
and  the  legacies  thereby  given,  and  to  lay  out  and  invest 
the  clear  residue  or  surplus  in  the  purchase  of  freehold  and 
copyhold  lands  in  England  and  Wales,  to  be  settled  and 
assessed  to  the  same  uses  as  were  thereby  limited  oonoem- 
ing  the  hereditaments  thereinbefore  devised,  except  the  use 
thereinbefore  limited  in  part  thereof  to  his  wife.  And  he 
appobted  the  said  George  Boch  and  William  Booh  execu* 
tors  of  his  will. 

The  testator  died  on  the  31st  of  January,  1843,  without 
leaving  any  issue. 

The  bill  was  soon  afterwards  filed  by  the  plaintiff,  on  be* 
half  of  himself  and  all  other  the  creditors  of  the  testator, 
against  the  executors,  the  widow,  and  the  other  devisees  for 
life  of  the  testator's  real  estates  (there  being  no  devisee  in 
tail  in  esse\  and  against  the  testator's  heirs-at-law,  praying 
the  usual  administration,  in  a  creditors'  suit,  of  the  tes- 
tator's personal  and  real  estate. 

From  the  Master's  report,  the  state  of  the  testator's  assets 
and  debts  appeared  to  be  thus: — Amount  of  receipts  by 
the  executors,  £5727;  amount  of  pajrments  by  them  of 
simple  contract  debts,  (including  £1000  pdd  into  court  for 
the  Breconshire  tolls),  £6817;  amount  of  debts  still  due, 
£12,194,  including  about  £11,300  specialty  debts;  out^ 
standing  personalty,  £2938 ;  value  of  specific  bequests,  as 
above  stated,  about  £2000.  The  Master  found  that  the 
testator's  personal  estate  was  insufficient  for  the  payment  of 
his  debts  and  funeral  expenses.     In  a  schedule  to  his  ro' 
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port,  he  mentionod  the  real  estates  whereof  the  testator  was         1846. 
seised  and  possessed  at  the  time  of  his  death,  being  the  same 
only  as  have  been  already  stated  as  comprised  in  the  wilL 

The  cause  now  came  on  for  hearing  for  further  directions, 
and,  it  being  admitted  at  the  bar  that  the  personal  estate 
not  specifically  bequeathed,  though  sufBcient  for  payment 
of  the  testator's  simple  contract  debts,  Mras  not  sufficient  for 
payment  of  his  specialty  debts,  the  question  was  argued, 
whether  the  specific  legatees  alone,  or  the  specific  legatees 
ratcably  with  the  devisees  of  the  realty,  should  pay  the 
amount  required,  in  addition  to  the  personally  not  speci- 
fically bequeathed,  to  satisfy  the  specialty  debts. 

Mr.  Russell  and  Mr.  Pitman,  for  the  plaintiff. 

Mr.  Wigramy  for  the  specific  legatees,  relied  on  Long  v. 
S1wrt{a),  He  also  referred  to  Haslewood  y.  Pope{b)j  Young 
V.  Ilassard  (c),  as  opposed  to  Comewatt  v.  Comewall  (r/), 
Mirehouse  v.  Scaife  (e),  Tliompson  v.  Lawley  {f)y  GdUon  v. 
Hancock  (//),  Silk  v.  Pryme  (A),  and  the  observations  of 
Lord  Alvanleg  in  Manning  v,  Spooner  (i). 

Mr.  Parry  and  Mr.  Bemvy  for  the  defendants,  the  execu- 
tors. 

Mr.  Swanston  (with  him  Mr.  Ilislop  Clarke  (A) ),  for 
the  devisees. — The  personal  estate  is  the  primary  fund  for 
payment  of  debts.  The  stats.  8  §•  4  Will  §•  M.,  and  3  §•  4 
fVilL  4,  c.  104,  were  intended  for  the  relief  of  creditors,  and 
not  of  legatees.  The  question  is  between  specific  legatees 
and  particular  devisees.    The  devise  of  the  real  estate  being 

(a)  1  P.  W.  403.  (A)  1  Dick.  384 ;  1  Bro.  C.  C. 
{b)  3P.  W.  322.  138,  cited, 
(c)  1  Jones  &  L.  406.  (t)  3  Ve8.114,  seep.llS.  "The 
{d)  12  Sim.  298.  testator  may  arrange,"  &c. 
(c)  2  Myl.  &  Cr.  695.  (i)  Clarke  was  prevented  by 
(/)  2  Bos.  ^  P.  310.  illness  from  joining  in  the  argu- 
es) 2  Atk.  430.  ment 


494  CASES  IN  CHAKCKRT. 

1846.  specnficy  or  rather  particular,  and  not  generaly  the  24tfa  aeo- 
tion  of  the  Wills  Act  is  out  of  the  question.  The  particiilar 
devisees  are,  according  to  the  best  authoritaeSy  exonerated.  If 
there  had  been  descended  estates,  it  is  dear  that  they  would 
have  been  wholly  protected  and  indemnified.  The  ground 
of  that  is,  that  the  devise  shews  an  intention  to  exonerate  the 
devisee — an  intention  which  cannot  be  presumed  where  the 
estates  descend  ?  Can  the  circumstance,  that  there  are  no 
descended  estates,  alter  the  efiect  of  this  principle  ?  It  may 
be  doubted  whether,  in  Long  v.  Shorty  Lord  Camper  inr 
tended  to  decide  the  general  question.  His  observations 
seem  applicable  only  to  the  particular  instrument  befine 
him,  and  the  decree  is  prefaced  by  particular  recitals.  Buf^ 
be  this  as  it  may,  two  subsequent  Chancellors,  Lord  Mac- 
cl^field  and  Lord  TaJbot,  were  of  a  contrary  opinion :  CliJUm 
V.  Burt  (a),  Haslewood  v.  Pope  (b).  In  (yNeal  v.  Mead  (c), 
the  question  would  not  have  arisen,  unless  the  debt  had 
been  charged  on  a  mortgaged  estate.  The  question  was, 
whether  a  mortgagee  was  entided  to  have  the  estate  ex- 
onerated by  the  specific  legatee;  and  it  was  held  in  the 
negative,  because  the  debt  was  a  burden  on  the  estate  de- 
vised. Li  Haslewood  v.  Pope^  before  Lord  Talbot^  the  5th 
resolution  is  conclusive.  These  authorities  have  been  fol- 
lowed by  Sir  L,  ShadweUy  in  CornewoH  v.  ComewaU  and 
}Vilcox  V.  Butchered),  The  case  of  Silk  v.  Pryme  must 
have  been  a  family  arrangement.  Treatises  may  be  referred 
to  OS  shewing  the  understanding  of  the  Profession  on  this 
subject :  Jamu  Wtllsy  VoL  2,  p.  547 ;  Bythew.  Conv.,  Vol.  5, 
p.  364,  (ed.  Sweet),  [The  Vtce^- Chancellor  referred  to  Ram 
on  Assets,  chap.  30.] 

The  following  cases  were  also  mentioned: — Arnold  v. 
Chapman  (e)y  Chaplin  v.  Chaplin  {f). 

(a)  1  P.  W.  G7a  (i)  In  Chan.,  April  24th,  184G. 

;  (6)  3  P.  W.  322.  le)  1  Vez.  108. 

(c)  1  P.  W.  C93.  (/)  3  P.  W.  365. 
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The  Vtce^ChanceUoTy  in  the  course  of  the  argument^  sidd  1846. 
that  his  impression  had  always  been,  that  Lang  v*  Short 
was  good  law.  If  that  case  had  been  at  all  times,  or  for 
any  length  of  time  past,  considered  wrong,  or  inconsistent 
with  other  cases,  it  was  remarkable  that  Mr.  Cor,  in  his 
notes  to  Peere  WUUams,  should  not  have  noticed  this  cir- 
cumstance. 

The  Vice-Chancellor. — The  will  in  question  in  this  May2ih. 
cause,  which  was  made  in  the  year  1840,  and,  therefore, 
afler  the  recent  act  for  altering  the  law  relating  to  wills 
had  come  into  operation,  does  not  charge  the  testator's  real 
^  estate,  or  any  part  of  it,  with  his  debts.  The  assets  are 
wholly  legal;  and  it  does  not  appear,  nor  is  it  alleged, 
that  any  portion  of  his  property  was,  when  he  made  his  will, 
or  at  his  death,  in  mortgage,  or  charged  specifically  with 
any  debt.  The  will  devises  a  portion  of  his  real  estate  to 
his  wife  during  her  widowhood,  and,  so  subject,  devises  the 
whole  of  his  real  estate  together,  to  various  uses  in  strict 
settlement,  in  language  sufficient,  I  suppose,  to  include, 
though  not  in  terms  pointing  to,  such  real  estate,  if  any,  as 
he  acquired  between  his  will  and  his  death.  But  it  has 
not  been  stated  that  there  was  any  such  acquisition.  I 
assume  tliat  there  was  not;  and,  without  intimating  any 
opinion,  either  how,  if  there  had  been  any  such  acquisition, 
the  case  would  have  stood  as  to  the  real  estate  so  afler 
acquired,  or  whether,  for  any  purpose  now  under  considera- 
tion, there  is  a  difference  between  a  residuary  devise  of  real 
estate,  and  a  devise  of  real  estate  not  residuary,  I  may  say, 
that,  in  my  judgment,  not  any  portion  of  the  real  estate  in 
the  present  case  ought  to  be  treated  as  otherwise  than  par- 
ticularly devised.  The  will  also  gives  specific  and  pecuniary 
legacies.  The  personal  estate,  not  specifically  bequeathed, 
has  been  admitted  to  be  more  than  sufficient  for  the  pay- 
ment of  the  simple  contract  debts,  but  it  has  proved  insuffi- 
cient for  the  payment  of  the  si)ccialty  debts ;  and  the  ques- 

VOL.  II.  K  K  c  c.  c. 
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1846.  tion  for  decision  is,  whether  the  amount  neoesssfyj  in  addi- 
tion to  the  personal  estate  not  specifically  bequeathed,  to 
pay  the  specialty  debts,  is  to  fall  wholly  cm  the  specific 
legatees,  or  rateably  on  them  and  the  deyisees;  for  the  qie- 
cific  l^atees  do  not  deny  their  liability  to  oontiibutei  Thal» 
in  aoountry  such  as  England,  aquestiaD,probably  of  so  fi^e- 
quent  occurrence,  should,  at  this  day,  be  remaining  an  open 
and  arguable  question, — that  it  should  not  have  been  long 
settled  condusively,— does  seem  a  remarkable  circumstance, 
if  the  fact  is  so.  Assuming  the  point  to  be  open»  I  must 
decide  it  as  well  as  I  can. 

Viewed  otherwise  than  in  a  manner  merely  technical, 
ooniddered  upon  principles  of  abstract  justice,  the  question 
is,  of  course,  dear  of  difficulty,  and  must  obviously  be 
answered  agiunst  the  contention  of  the  devisees.  They, 
however,  say,  tiiat  abstract  justice  has  nothing  to  do  with 
the  matter;  tiiat  tiie  question  is  ruled  by  a  branch  of  the 
positive  law  of  the  country,  making,  they  say,  the  personal 
estate  the  first  fund  for  paying  the  debts;  an  argument 
upon  which  it  may  not,  perhaps,  be  improper  to  observe, 
that,  where  the  effect  of  pursuing  a  branch  of  law,  merely 
positive,  to  its  fullest  extent  and  consequences,  without 
exception  or  mitigation,  must  be  a  departure  from  natural 
equity,  a  desertion  of  all  but  the  most  artificial  reason, — 
must,  for  example,  be  such  as,  in  the  simple  case  of  a  testis 
tor  giving  a  specific  part  of  his  property  to  one  person,  and 
another  specific  part  of  it  to  another,  to  throw,  as  between 
them,  the  debts  upon  either  exdusively,  but  with  solid  and 
practical  distinctions  in  this  respect,  between  a  case  of  giving 
two  perpetual  annuities  of  £100  per  annum,  part  of  the  £Z 
per  Cent,  Consolidated  Annuities,  and  a  case  of  giving  one 
such  annuity  and  a  perpetual  annuity  of  d£lOO  per  annum 
charged  on  a  freehold  estate, — between  a  case  of  giving 
two  horses,  and  a  case  of  giving  a  horse  and  a  stable  owned 
absolutely  by  the  testator, — between  immoveable  property 
bdonging  to  him  absolutdy,  and  immoveable  property  be- 
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longing  to  him  for  a  term  of  10^000  years, — between  Im-  1846. 
moveable  property  limited  to  him  and  his  heirs  for  three 
lives,  and  immoveable  property  belonging  to  him  for  ninety- 
nine  years,  if  either  of  three  lives  shall  laat  so  long, — (dis- 
tinctions  which  men  without  our  black-letter  breeding  might, 
perhaps,  find  it  difficult  to  state  with  gravity); — ^it  must 
surely  be  right  not  to  submit,  until  thoroughly  convinced  of 
the  necessity  of  submitting,  to  be  driven  to  such  an  extre- 
mity. 

A  great  Judge  is  represented  by  Mr.  Ambler  as  sayings 
of  **  the  rule  of  the  Court  in  marshalling  assets  and  funds,'' 
that  '^  there  is  not  a  more  useful  power  in  this  Court ;  for 
where  there  are  creditors  and  l^acies  to  children  for  their 
portions,  if  the  law  was  to  have  its  full  force,  though  the 
reason  of  it  was  good  when  it  was  originally  framed,  yet,  in 
case  the  creditors  were  to  exhaust  the  personal  estate,  it 
would  be  to  the  ruin  of  families."  The  civil  law,  too,  says 
well :  '^  Nulla  juris  ratio y  aut  mquitatis  benignitaM,  patitur  ut, 
gucB  salubriter  pro  uiilitaie  hominum  iniroducuntur,  ea  no$ 
duriore  interpretationey  contra  ipsorum  commodum^  producamus 
ad  severitatem.^^  Now,  it  must  be  agreed,  that,  by  our  law. 
the  personal  estate  of  a  deceased  debtor  is,  primd  facie  and 
generally,  the  sole  fund,  when  sufficient,  and,  when  insuffi- 
cient, the  first  fund,  for  the  payment  of  his  debts.  But  it 
is  equally  true,  that  this  does  not  hold  universally.  The 
regulation  is  subject  to  exceptions  founded  on  justice  and 
reason.  The  familiar  cases  of  marshalling  in  favour  of 
legacies,  against  freehold  estate  descended,  against  such 
devised  freehold  estate  as  the  testator  has  by  his  will 
charged  with  his  debts,  and  against  a  devised  freehold  es- 
tate that  a  testator  has  mortgaged  for  a  debt  of  his  own, 
occur,  at  once,  as  instances.  Those  cases  in  which  a  testa- 
tor has,  in  so  many  words,  actually  said  in  what  order  his 
assets  are  to  be  arranged,  have,  of  course,  nothing  to  do  with 
the  present  matter. 

The  devisees,  however,  here  asserti  that  the  instiuififtg  of 

kk2 
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1846.        exception  given  are  special  cases ;  that  spedal  oases  of  sach 

"tombs^      *  ^^^^  ^^  ^^^  directly,  or  in  principle,  affect  or  extend  to 

V-  the  simple  case  now  before  the  Court,  which,  as  between  a 

RocH 

devisee  and  a  general  pecuniary  legatee,  has  been  directly 
decided,  and  is  settled  by  authority  against  the  legatee; 
and  that,  for  the  present  purpose,  there  is  no  difierenoe — no 
ground  of  distinction — ^between  a  specific  l^atee  and  a 
general  pecuniary  legatee. 

In  support  of  this  argument,  the  devisees  rely  very  much 
on  the  Statute  of  Fraudulent  Devises  and  the  statute  of 
1833  having  been  intended  for  the  benefit  of  creditors 
merely,  and  not  intended  to  advance  the  rights  or  improve 
the  condition  of  legatees.  And  I  suppose  it  to  be  true,  that 
the  Statute  of  Fraudulent  Devises,  (a  measure  which  it  was 
not  creditable  to  the  English  legislature  to  have  delayed 
until  a  period  so  late  as  the  reign  of  Will.  3,  and  which  was 
so  imperfect  as  still  to  leave  our  law  of  debtor  and  cre- 
ditor in  that  more  than  illiberal  state  in  which  the  com- 
mencement of  the  nineteenth  century  found  it), — that  the 
Statute  of  Fraudulent  Devises,  I  say,  and  the  statute  of  1 833, 
were  i)assed  with  a  view  only  to  the  payment  of  creditors. 
The  force  of  that  remark,  however,  against  legatees,  for  such 
a  purpose  as  the  present,  I  have  not  been  able  to  feeL  I  have 
not  the  capacity  of  seeing,  for  any  purpose  now  xmder  con- 
sideration, the  materiality  of  the  question,  how  or  why  the 
creditors'  rights  became  vested  in  them.  A  charge  of  debts 
on  freehold  estate  by  a  will  may  be  supposed  generally  to 
be  intended  in  fact  for  the  benefit  of  the  creditors  merely ; 
but  the  consequences  to  others  are  admitted  and  obvious. 
A  mortgagee's  lien  is  generally  intended  only  for  the  mort- 
gagee's benefit,  but  has  often  ulterior  effects.  Why  should 
I  refer  to  a  vendor's  lien  ?  —  why  mention  the  case  of 
pecuniary  legacies,  where  to  the  legatee  of  one  only  is  given 
a  right  of  resort  to  the  real  estate  ?  That  may  seem  gene- 
rally intended,  in  fact,  for  the  benefit  of  the  single  legatee 
only,  but  operates  often  farther. 
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The  equity  of  marshalling  arises  from  a  creditor's  power  1846. 
to  resort,  not  from  the  mode  in  which  he  acquired  the 
power  of  resorting,  to  each  or  either  of  two  funds  belonging 
to  the  debtor,  whose  rights,  subject  to  the  debt,  have  be- 
come divided;  and  though  I  do  not  forget  the  passages 
found  in  the  reports  of  Galton  v.  Hancock  (a)  and  Forrester 
V.  Lord  Leigh  {b\  it  seems  to  me  impossible,  consbtently 
with  the  principle  of  decisions  of  the  highest  authority,  or 
consistently  with  any  legal  principle,  to  take  the  view  of 
the  effect  and  consequences  of  a  liability  to  creditors,  cre- 
ated merely  by  statute,  that  the  devisees  take  in  this  case. 
Certainly,  the  liability,  in  general,  of  personal  estate  in  the 
fii*st  instance  to  the  debts  of  a  deceased  debtor,  the  intent  of 
the  Statute  of  Fraudulent  Devises,  and  the  intent  of  the 
statute  of  1833,  do  not,  in  my  judgment,  establish  their  pro- 
position. I  have  dwelt  the  more  upon  their  argument, 
grounded  on  the  nature  and  effect  of  statutory  liability  to 
debts,  because,  if  it  is  well  founded,  it  seems  in  substance 
not  to  stop  short  of  asserting,  that,  inasmuch  as  it  is  by 
statute  that  copyholds  are  assets  for  creditors,  and  freeholds 
for  simple  contract  creditors,  therefore  there  cannot  be 
marshalling  for  legatees  against  descended  copyholds,  or  in 
respect  of  simple  contract  debts  against  descended  free- 
holds. It  will  surprise  me  exceedingly  to  hear  of  such  a 
doctrine  having  met,  or  meeting,  with  support  or  acceptance. 

I  proceed,  then,  to  deal  with  the  point  hnmediately  before 
me  as  one  that,  notwithstanding  the  general  objections  to 
which  I  have  been  referring,  was  reasonably  and  properly 
ai^able  on  behalf  of  the  specific  legatees. 

The  question,  as  I  have  said,  is  one  of  contribution, 
which,  if  it  differs  from  marshalling,  does  so  in  species 
rather  than  generically,  in  form  rather  than  in  nature. 

Marshalling  and  contribution  are,  each  of  them,  the  adjust- 
ment between  several  persons  of  their  rights  respectively, 

(a)  2  Atk.  424.  (6)  Ambl.  171. 


500  CASBB  IN  CHANCERT. 

1846;  inter  scy  in  respect  of  a  charge  or  daiin,  which,  afieoting  all 
of  them,  or  properties  belonging  to  all  of  them  lespectiYely, 
has  been  or  may  be  enforced  in  a  manner  not  unjnst,  as  fiir 
as  the  person  is  concerned  by  whom  it  was  or  may  be  en- 
forced, but  not  just  as  between  the  persotis  or  properties 
liable, — a  branch  of  jurisprudence  known  to  iJie  dyil  law, 
and  which  could  not  but  belong,  in  some  form  more  or  less 
extensive,  to  an  enlightened  system  of  laws.  In  ours,  it  is 
well  established  and  familiar. 

The  first  inquiry,  then,  is,  whether  we  have  here  a  case 
in  which  properties  belonging  respectively  to  tibe  persons 
who  are  the  specific  legatees,  and  to  the  persons  who  are 
die  devisees,  are  afiected  by  a  charge  or  claim  which  may 
be  enforced  in  a  manner  such  as  I  have  just  mentioned. 
They  are  so^  cert^nly;  for  the  properties  given  to  them  re- 
spectively by  the  will  of  the  testator  in  the  cause  are  liable, 
that  is,  every  part  of  them  is  liable,  to  his  debts  remaining 
unsatisfied ;  and  there  must  be  some  rule  or  principle  ac- 
cording to  which,  as  between  the  specific  legatees  and  the 
devisees,  that  charge  or  claim  must  be,  by  apportionment  or 
otherwise,  borne — a  rule  or  principle  by  which  the  credi- 
tors are  not  bound.  The  next  inquiry  is  as  to  the  nature 
of  that  rule  or  principle,  or,  in  other  words,  what  are  the 
rights  respectively  of  the  specific  legatees  and  devisees,  inter 
sej  in  respect  of  the  debts  to  which  the  properties  of  each 
are,  as  I  have  said,  liable  ?  an  inquiry,  that,  in  this  case, 
can  only  be  answered  by  looking  at  the  testator's  will, 
of  which  those  rights,  whatever  they  may  be,  are  merely 
the  creatures.  Everything  claimed  by  each  party  is  claim- 
ed under  the  bounty  of  the  testator.  It  was  for  him  to 
prescribe  what  each  should  have:  his  intention  must  be 
the  sole  guide  here,  and  that  must  be  collected  from 
his  wilL 

What,  then,  was  his  intention  ?  Making  to  different  per- 
sons various  specific  gifts  of  moveable  and  immoveable  chat- 
tels and  real  estate,  did  he  wish,  did  he  mean,  that  the  por- 
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tion  of  them  consisting  of  real  estate  should  be  wholly  in-        1846. 
demnified  from  his  debts  by  the  rest? — ^for  that  is  the 
question. 

N0W9  we  do  not  need  to  refer  to  the  doctrine  of  what  is 
called  by  us  '^  election,"  to  be  satisfied  of  the  proposition, 
that  a  testator  must  be  considered  to  desire  the  fulfilment 
of  all  the  provisions  of  his  will  according  to  their  apparent 
purport.  K  so,  then  where  one  mode  of  arranging  his  assets 
for  the  payment  of  his  creditois  must  wholly  or  partially 
disappoint  those  provisions  according  to  their  apparent  pur- 
port, while  by  another  they  stand  whole  or  are  less  invaded, 
it  must  surely  be  right  to  attribute  to  hima  wish  and  mean- 
ing in  favour  of  the  latter  course,  so  far  as  the  objects  of 
those  provisions  are  concerned. 

Accordingly  (as  we  know)>  the  mere  fact,  that  a  testator, 
by  his  will,  makes  gifts,  though  he  does  not  mention  his 
debts  or  allude  to  a  debt  or  a  creditor,  has  the  eflfect  of 
changing  the  order  and  manner  in  which  his  assets  beat  the 
burthen  of  his  debts.  If  a  man  dies  intestate^  owning  free- 
hold ^and  personal  estate,  and  indebted  by  specialty  and 
sin^e  contract,  all  his  debts,  whether  by  specialty  or  sim- 
ple contract)  whether  secured  or  not  secured  by  mortgage, 
fall  in  the  first  instance  on  his  personal  estate^  and  if  that 
be  deficient,  on  the  various  portions  of  his  freehold  estate 
rateably ;  so  that,  should  it  devolve  in  different  lines  of  de- 
scent, each  heir  suffers  equally  or  in  piopcnrtion*  But  let 
him  leave  a  will  making  gifls,  thou^  whdly  silent  on  the 
subject  of  his  debts,  nor  alluding  to  a  debt  or  to  a  crediUnr, 
and  the  case  is  altered.  For  the  pcnrtion,  if  any^  of  his  free- 
hdd  estate  which  he  has  allowed  to  descend^  though  also 
not  mentioned  (nt  alluded  to,  may,  in  relief  of  the  personal 
estate,  be  practically  subjected  to  debts,  with  which,  had 
there  not  been  a  will,  it  would  not  have  been  burthened,  or 
would  have  been  to  a  less  extent  burthened ;  and  the  por- 
tion of  the  freehold  estate  devised,  if  mortgaged  by  the  tes- 
tator for  his  own  debt,  may  be  made  practicably  liable  to 
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1846.  that  debt,  in  exoneration  or  relief  also  of  the  personal  estate, 
though  the  will  does  not  in  any  manner  allude  to  the  mort- 
gage. All  this,  which  is  so  trite  and  obvious  as  almost  to 
render  the  mention,  much  more  the  repetition  of  it»  a  mere 
waste  of  time,  can,  I  apprehend,  only  be  on  the  foimdation 
of  ascribing  to  the  testator  such  an  intention  as  I  have 
stated,  though  the  will  is  silent  upon  it.  In  truth,  I  con- 
sider it  to  be  perfectly  correct  in  principle  to  say,  that  every 
will  ought  to  be  read  as  in  effect  embodying  a  dedaratioin 
by  the  testator,  that  the  payment  of  his  debts  shall  be  as  far 
as  possible  so  arranged  as  not  to  disappoint  any  of  the  gifts 
made  by  it,  unless  the  instrument  discloses  a  different  in- 
tention. And  for  authority,  (whether  the  cases  upon  elec- 
tion are  for  this  purpose  reckoned  or  omitted),  I  think  it 
certain,  that  the  realground,  the  true  principle,  of  a  set  and 
scries  of  decisions  bearing  directly  as  well  as  indirectiy  on 
the  present  question,  which  are  universally  recognised  as 
binding, — a  principle  not  the  less  sound  for  being  agreeable 
to  natural  equity, — ^is,  that  wills  ought  to  be  so  read  and 
construed.  How,  indeed,  else  is  the  bulk,  not  to  say  the 
whole,  of  the  various  cases  in  which  marshalling  clearly 
takes  place  under  different  circumstances  for  general  as  well 
as  specific  legatees, — ^how  else  is  the  liability  of  descended 
to  indemnify  devised  freeholds  from  debts,  secured  or  not 
secured  by  mortgage, — to  be  satisfactorily  accounted  for  ? 

I  should  thus  express  myself  had  Aldrich  v.  Cooper  (a) 
not  existed ;  but  I  may  add,  that,  cautious  and  measured  as 
was  the  language  in  which,  generally,  and  in  that  case 
especially.  Lord  Eldon  spoke,  he  would  not  in  my  judgment 
have  used  the  words,  '^  they  shall  not  disappoint  another 
person,  who  the  testator  intended  should  be  satisfied,"  whidi 
are  in  page  396  of  the  report,  or  in  the  next  page,  '^  as 
strong  an  inclination  of  the  testator,"  and  '^  that  denotation 
of  intention,"  had  he  taken  a  different  view.     It  is  equally 

(a)  8  Ves.  382. 
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unnecessary,  I  thmk,  to  refer  to  what  Lord  Hardwicke  (in         1846. 
1751)  is  reported  as  saying:  "  The  Court  will  order  it  so 
that  everybody  may  have  satisfaction,  and  the  whole  inten- 
tion complied  with." 

Such  a  declaration,  then,  being  embodied,  or  considered 
as  embodied,  in  a  will,  must  surely  operate  equally  for  the 
benefit  of  all  upon  whom  the  will  professes  to  confer  bene- 
fits, and,  if  the  state  of  the  assets  does  not  allow  complete 
effect  to  be  given  to  it,  ought  surely  to  fail,  so  far  as  it  does 
fail,  to  the  equal  prejudice  of  all,  without  any  distinction 
between  the  gifts,  whether  of  moveable  or  immoveable  pro- 
perty, whether  of  real  or  personal  estate.  If  a  testator, 
giving  specific  legacies  to  A.  and  B.,  and  making  particular 
devises  to  C.  and  D.,  were  to  say,  "  neither  A.,  nor  B.,  nor 
C,  nor  D.,  shall  be  called  upon  to  pay  any  of  my  debts," 
could  there  be  any  doubt  as  to  the  equality  ?  And  what 
substantially  is  the  difference  ?  What  good  reason  can  the 
feudal  leaning  towards  the  feudal  heir, — can  the  more  than 
unjust  privilege,  now  no  longer  dishonouring  our  laws, 
which  was  allowed  to  landed  proprietors,  of  dying  at  once 
wealthy  and  insolvent, — or  can  any  other  source  supply,  for 
giving  any  preference  to  a  devisee  over  a  legatee  in  such 
circumstances  as  we  are  now  considering?  The  general 
rule  of  construction,  however,  that  I  have  stated,  if  I  am 
right  in  supposing  it  to  exist,  is,  like  most  general  rules, 
not  wholly  exempt  from  qualifications.  The  qualifications 
to  which  I  consider  it  subject,  and  the  reasons  on  which  I 
suppose  them  founded,  I  proceed  to  notice. 

The  first  is  rather  explanation  than  qualification ;  being, 
that  such  an  intention  does  not  operate  against,  or  in 
favour  of,  any  of  the  creditors ;  their  rights  being  regulated 
by  law,  so  far  as  the  testator  does  not  expressly  exercise 
the  power  that  he  has  (now  less  than  formerly)  of  affecting 
them:  though,  where  simple  contract  debts  and  legacies 
were  charged  together  on  i*eal  estate,  the  former,  from  a 
presumed  intention  on  a  testator^s  part  to  be  just  before 
being  generous,  were  ultimately  placed  higher  than  the  lat- 
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1846.  ter.  Possibly,  also,  the  doctrine  on  whioh  Lord  Boufyn 
acted,  in  the  case  of  Pearce  y.  Laman  (a),  ought  scarcely  to 
be  reckoned  as  a  qualification.  It  does  not,  perhaps,  inter- 
fere with  the  general  rule  that  I  believe  to  exist;  bat,  if  it 
does,  it  is  a  qualification  of  a  very  particular  and  limited 
nature,  resting  on  special  and  peculiar  grounds.  So  is  that 
as  to  charities  created  and  established  by  a  class  of  decimons 
which  the  policy  of  the  statute,  commonly  called  the  Mort- 
main Act,  was  considered  to  render  necessary ;  though  I 
never  felt  any  surprise  that  Mr.  Justice  Ashurst  should 
have  expressed  himself  on  the  subject  as  he  did  in  Maheham 
V.  Hooper  {Vy  There  may  be  noticed,  also,  the  distinction 
(already,  to  some  extent,  referred  to)  which,  in  particular 
circumstances,  has,  for  certain  purposes,  been  introduced 
and  established  between  general  debts  of  a  testator,  and  his 
debts  standing  secured  specifically,  at  the  time  of  his  death, 
on  any  particular  portions  of  his  property.  In  general,  as 
between  those  who  take  under  his  will,  if  he  is  silent  on  the 
subject,  his  debts  secured  are  paid  in  the  same  manner  as 
debts  of  the  same  rank  not  secured.  But  there  are  par- 
ticular cases  of  deficient  assets,  where  specific  l^atecs  (or 
devisees)  of  property  on  which  debts  of  the  testator  stand 
specifically  secured,  are  held  to  take  the  property  with  the 
burthen.  The  reasons  given  for  this  (though  the  cases  are, 
I  agree,  not  now  to  be  questioned)  are,  perhaps,  if  I  may 
venture  with  deference  to  say  so,  not  entirely  satisfitctory, 
supposing  the  general  rule  as  to  the  mode  of  providing  for 
secured  debts  to  be  well  founded  in  principle,  as  probably  it 
is.  The  distinction,  however,  seems  itself  to  have  been  in- 
troduced, in  each  of  its  forms,  under  an  impression  that  it 
was  a  distinction  required  by  the  intention  of  the  testator. 

The  preference  given  to  a  specific  legacy  as  between  a 
specific  legatee  and  a  general  pecuniary  legatee,  arising  ne- 
cessarily from  the  nature  of  each  of  the  gifts,  I  shall  notice 
presently. 

(a)  3  Yes.  Id5.  (6)  4  Bro.  C.  C.  153. 
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There  remains  substantiallyj  unleBS  I  mistake  or  for-  1846. 
get,  but  one  more  qualification ;  so,  at  least,  I  call  it :  the 
devisees  here  term  it  *'  the  rule."  I  mean  the  exclusion,  in 
ordinary  cases,  of  a  general  pecuniary  l^atee  from  marshal- 
ling against  a  devisee.  In  this  respect,  whether  truth  lay 
between  Lord  Harcourfs  course  and  that  of  Lord  Macctes* 
fields  it  is,  perhaps,  not  material  now  to  inqtiire,  as  Lord 
Macclesfield^B  course  is,  I  conceive,  established.  Its  explan- 
ation is,  I  suppose,  to  be  found  in  the  fixed  doctrine  of 
law,  that,  as  between  specific  and  pecuniary  l^atees,  the 
biurthen  of  the  debts  belongs  to  the  pecuniary  l^atees 
exclusively,  where  a  contrary  intention  is  not  manifested ; 
the  law  considering  a  testator,  when  giving  specific  and 
pecuniary  legacies,  as  saying,  by  the  very  act,  (unless  he 
declares  himself,  in  efiect,  not  to  mean  to  say),  that,  if 
there  is  a  deficiency  of  the  personal  estate  to  satisfy  all  the 
legacies,  the  loss  is,  as  between  them,  to  fall  wholly  on  the 
I)ecuniary  legatees.  Of  course,  I  am  not  referring  to  a  case 
of  ademption.  Thus,  Lord  Macckffield  (when,  in  Clifton 
V.  Burt{d),  differing  from  Lord  Harctmrt)  observed,  that 
*^  every  devisee  of  land  is  as  a  specific  l^atee ;"  and  that, 
*^  if  one  gives  a  specific  legacy  of  a  horse  or  a  diamond, 
and  also  a  pecuniary  legacy  of  £600  to  B.,  and  there  arc 
not  assets  to  pay  both,  still  the  specific  l^atee  shall  be  pre- 
ferred, and  have  his  whole  legacy,** 

It  has,  as  I  have  stated,  been  argued  for  the  devisees 
here,  that  the  principle  of  the  dedrion  against  pecuniary 
legatees,  in  Clifton  v.  Burt^  and  tiie  cases  that  have  fol- 
lowed it,  applies  against  a  specific  legatee.  I  cannot  so  view 
the  matter.  Lord  Macclesfield  i^pears  rather  to  have  re- 
fused relief  to  the  pecuniary  legatee,  because  he  was  inferior 
to  a  specific  legatee. 

If  a  testator  ought  to  be,  as  he  is,  considered  jnimd  facie 
to  intend  a  preference  of  a  specific  legatee  to  a  pecuniary 
l^atee, — to  intend  for  the  former  a  higher  rank  than  for 

(a)  1  P.  W.  678, 879. 
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1846.  the  latter^ — ^it  may  be  thought  not  on  unreasonable  or  un- 
fair consequence^  that  a  similar  intention  should  prim&fack 
be  ascribed  to  him^  as  between  a  pecuniary  legatee  and  a 
particular  devisee^  in  whose  favour,  as  well  as  in  favour  of 
the  specific  l^atee,  the  testator,  pointing  out  a  specified 
individual  portion  of  the  property,  directs  that  he  shall 
have  that  very  thing-a  gifl  incapable  of  being  satisfied  by 
any  other  means  than  the  very  thing  pointed  out :  and  Lord 
Macclesfield  may  have  thought  that  a  particular  devisee, 
contributing  for  a  general  legatee,  would  be  entitled  to  call 
on  a  specific  legatee  to  share  the  burthen ;  which  would 
make  the  latter  contribute  to  the  general  legatee,  whidi 
would  be  absurd.  Taking  the  judgment  in  Clifton  v. 
Burt  altogether,  I  am  unable  to  think  that  I  ought  to  draw 
from  such  expressions  as  "much  less,"  *^h  fortiori,^  **more 
to  be  favoured,"  and  "  with  more  diflSculty,"  which,  I  agree, 
occur  in  the  report  of  it,  the  inference  that  Mr.  Swanston 
wished  me  to  draw;  neither  can  I  adopt  his  suggestion, 
that  Oneal  v.  Mead  (a)  contains  something  unfavourable,  or 
was  meant  unfavourably,  to  the  case  of  a  specific  legatee  upon 
a  question  such  as  the  present.  In  Oneal  v.  Mead^  the 
specific  legatee  was  wholly  preferred  to  the  devisee,  on  a 
ground  already  mentioned,  namely,  by  reason  of  the  mort- 
gage. Again,  I  am  not  satisfied  that  the  5tli  resolution  in 
Hasletcood  v.  Pope  {b)  ought  to  be  understood  as  Mr.  Swanr 
ston  wishes  me  to  understand  it.  The  Lord  Chancellor  there 
seems  to  me  rather  to  state  a  case  of  equality  than  one  of 
inequality  between  a  devisee  and  a  specific  legatee.  I  am 
rather  disposed  to  agree  with  Mr.  Roper^s  construction  (c)  of 
that  resolution — a  resolution  deserving  certainly  great  re- 
spect, however  it  ought  to  be  construed,  although,  probably, 
it  was  extra-judicial.  I  have  a  copy  of  the  decree,  dated 
13th  August,  1734,  from  which  it  does  not  appear  to  me 
that  there  was  any  specific  bequest  in  the  case,  or  any 

(a)  1  P.  W.693.  (c)  Rop.  Leg.,  Vol.  1,  p.  820, 

(b)  3  P.  W.  322.  (ed.,  WhiU). 
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point  for  decision,  except  that  described  in  the  report  as  \g46. 
"the  principal  point."  On  the  whole,  though  I  believe 
myself  to  feel  as  much  respect  and  deference  as  any  man 
for  the  knowledge  and  capacity  of  Lord  Talboty  I  do  not 
consider  that  the  5th  resolution  in  Haskwood  y.  Pope 
binds  me.  In  Mirehotise  y.  Scaife{a\  there  is  noticed  par- 
ticularly a  case  which  I  haye  read  repeatedly  in  Ambler  and 
in  Dickens ;  the  case,  namely,  reported  in  one  book  as  Hati" 
by  y.  Roberts^  in  the  other  as  Hamly  y.  Fislier  (J).  The 
expressions  of  Lord  Hardwiche  are  differently  giyen  by  the 
two  reporters,  and  probably  with  some  inaccuracies  by  each. 
Whether,  upon  the  whole,  it  would  be  safe  to  consider  his 
Lordship's  manner  of  discussing  tliat  case  as  supporting  the 
contention  of  the  specific  legatees  here,  I  do  not  say ;  but  I 
am  satisfied  that  it  would  be  wrong  to  draw  from  it  a  con- 
trary inference. 

These  remarks  tend  obviously  to  a  conclusion,  upon  my 
part,  in  favour  of  contribution  between  the  devisees  and  the 
specific  legatees  in  this  case ;  and  I  should  have  made  them, 
probably,  had  neither  Long  v.  Short  nor  Silk  v.  Pryme 
existed.  But  in  Long  v.  Shorty  which  was  previous  to 
Clifton  V.  Burty  as  that  preceded  Tipping  v.  Tipping  (c)  and 
Duke  of  Devorahire  v.  Atkins  (d),  and  also  preceded  Oneal  v. 
Meadj  which  was  followed  by  Haslewood  v.  Pope^  it  is  well 
known  that  Lord  Coioper  expressly  decided  in  favour  of  the 
contribution  in  such  circumstances ;  nor  was  Long  v.  S/iort, 
in  my  opinion,  I  repeat,  intended  to  be  overruled  or  opposed 
in  Clifton  v.  Burt  or  in  Oneal  v.  Mead.  The  decree  of  Sir 
T/iomas  Sewelly  at  the  Rolls,  in  Silk  v.  Pryme^  was  to  the  same 
effect,  and,  on  this  point,  I  believe,  not  appealed  from.  But 
having  had  a  copy  of  that  decree  sent  me  from  the  Registrar's 
Office  (e),  I  am  not  by  any  means  convinced  that  the  point 


(a)  2  Myl.  &  Cr.  695,  099.  (d)  2  P.  W.  381. 

\b)  Ambl.  127  ;  1  Dick.  104.  (e)  See/»rt,  p.  609. 

(c)  1  P.  W.  729. 
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1846.  was  contested  or  called  to  the  attention  of  Sir  T.  Sewdi, 
though  the  decree  may  be  thought^  perhaps,  at  least  to  afford 
some  evidence  of  the  general  sense  of  the  Profesdon  at  that 
time  on  the  subject.  I  can  add,  if  Imay  venture  to  speak  of 
my  own  experience,  that,  it  having  happened  to  me  to  beoome 
aware  of  the  case  of  Long  v.  Short  at  a  very  early  period  of 
my  professional  life,  and  to  have,  when  at  the  bar,  oocaaum  to 
consider  it  more  than  once,  I  do  not  recollect  having  at  any 
time,  while  at  the  bar,  believed  or  suspected  it  not  to  be  a 
governing  decision  upon  the  point  now  in  question,  or  beard 
it  mentioned  as  an  overruled,  or  a  bad,  or  doubtful  author- 
ity, on  this  point 

These  were  my  impressions  before  the  case  of  Conuwall 
V.  ComewalL  But  in  the  summer  of  1841  was  decided  that 
case :  and  so  high  is  my  respect  for  tlie  legal  knowledge  and 
experience  of  the  learned  Judge  whose  decision  it  is,  that, 
notwithstanding  all  I  have  said,  if  it  had  not  been  distinctly 
and  strongly  questioned  by  another  learned  Judge  to  whose 
legal  knowledge  and  experience  great  weight  also  belongs, 
I  should  very  possibly  have  followed  it,  agsdnst  all  my 
former  impressions.  But  the  declared  opinion  of  Sir  £, 
Suffderiy  in  the  case  of  Young  v.  HcLssardy  is  pointedly  and 
directly  at  variance  with  CornewaU  v.  ComewalL  That 
opinion  has  been  described  as  extra-judicial,  but  certunly  it 
was  expressed  in  a  very  clear  manner.  And  as,  therefore, 
however  satbfactory  and  agreeable  it  would  be  to  me  to  place 
myself  under  the  joint  guidance  of  those  two  distinguished 
persons,  that  is,  for  llie  present  purpose,  impossible, — as  I 
cannot,  on  this  occasion,  become  the  disciple  of  one  without 
deserting  the  other, — I  think  Uiat  I  must  act  independently 
of  each  of  the  two  cases,  that  is  to  say,  deal  with  this  cause 
as  I  should  have  dealt  with  it  if  CornewaU  v.  CornewaU  and 
Young  v.  Hassard  were  not.  Consequently,  as  I  continue 
to  entertain  an  opinion  consentaneous,  on  the  present  point, 
to  that  of  Lord  Cowper,  I  must,  upon  the  matter,  follow 
Long  V.  Short — a  course  which,  if  not  rendered  more  plainly 
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right,  is  certainly,  I  conceive,  not  rendered  less  right  by  the 
statute  of  1833  than  it  would  have  been  before  that  statute. 
Therefore,  let  there  be  contribution. 

The  decree,  after  providing  for  the  costs,  charges,  and  expenses  of 
the  parties,  and  directing  the  executors  to  get  in  the  outstanding 
personal  estate,  proceeded  thus: — **  And  in  case  it  shall  appear  to  the 
Master  that  the  personal  estate  not  specifically  bequeathed  is  insuffi« 
cient  for  the  payment  of  the  said  testator's  debts,  by  his  said  report 
found  to  be  due  from  the  said  testator,  and  the  said  costs,  charges, 
and  expenses.  Declare,  that  the  leasehold  estate  of  the  said  testator 
bequeathed  to  Dionesse  Sarah  Brown,  for  her  life,  with  remainder 
to  her  son  George  J.  £.  Brown,  and  the  testator's  real  estate  devised, 
are  liable  to  make  good  the  deficiency  according  to  the  respective 
values  of  the  same  estates  respectively.  And  let  the  said  Master 
certify  what  each  estate  is  to  bear  towards  payment  of  such  debts, 
costs,  charges,  and  expenses :  and,  for  the  purpose  of  ascertaining 
what  share  of  the  annuities  should  be  borne  by  the  said  last-mentioned 
leasehold  estate,  let  the  said  Master  ascertain  the  value  of  the  annui- 
ties of  £50,  £50,  and  £100,  hereinafter  mentioned ;  and  let  the  propor- 
tion of  such  value,  together  with  the  proportion  of  the  debts,  costs, 
charges,  and  expenses,  including  therein  any  arrears  now  due  of  the 
said  annuities,  be  contributed  and  borne  by  the  same  leasehold  estate. 
And  let  the  said  D.  S.  Brown  and  G.  J.  £.  Brown  be  at  liberty  to 
attend  the  Master  on  the  last^mentioned  inquiry.  And  let  the  resi- 
due of  the  said  debts,  and  costs,  charges,  and  expenses,  including  there- 
in any  arrears  of  the  same  annuities  now  due,  be  borne  by  the  real  es- 
tate, and  raised  by  sale  or  mortgage  of  a  sufficient  part  of  the  said  real 
estate,  with  the  approbation  of  the  said  Master ;  and,  if  by  sale,  to 
the  best  purchaser  that  can  be  gotten  for  the  same,  to  be  allowed  of 
by  the  said  Master.  And  let  all  proper  parties  join  in  the  said  sale  or 
mortgage  as  the  said  Master  shall  direct."        *        *        *        * 


1846. 


Silk  v,  PRYME(a). 
At  the  Rolls,  Thursday,  June  17th,  1760. 

Dbclarb  the  will  of  the  said  testator,  Christopher  Thompson,  well 
proved,  and  that  the  same  ought  to  be  established,  and  the  trusts 
thereof  performed  and  carried  into  execution ;  and  order  and  decree 
the  same  accordingly  ;  and  refer  it  to  Mr.  Harris,  one  of  the  Masters 

(a)  See  atOe,  p.  607. 
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of  this  Ck>iiri,  to  take  an  account  of  what  is  dae  to  the  pUuntiflEs  and 
the  otiier  creditors  of  the  said  testator,  and  also  of  his  funeral  expense!^ 
&c.    '^  And  it  is  ordered,  that  the  said  Master  do  take  an  account  of 
the  personal  estate  of  tlie  said  testator  not  specifically  bequeathed, 
come  to  the  hands  of  the  said  defendants,  Francis  Piyme  and  Richaid 
Moxon,  his  exccutoi-s,  or  either  of  them,  or  to  the  hands  of  any  other 
person,  by  their  or  either  of  their  order,  or  for  their  or  either  of  their 
use.  And  it  it  is  further  ordered,  that  the  said  personal  estate  be  applied 
in  payment  of  the  said  testator^s  debts  and  funeral  expenses  in  a  course 
of  administration ;  and  if  the  said  personal  estate  shall  not  be  suffi- 
cient for  that  purpose.  His  Honor  doth  declare  that  the  deficiency  is 
to  be  made  good  out  of  the  real  estates  of  the  said  testator,  chai^ged  by 
his  will  with  the  payment  of  his  debts.    And  the  said  defendant^ 
Francis  Pry  me  and  Richard  Moxon,  having  sold  part  of  the  sud  es- 
tate, it  is  ordered,  that  the  said  Master  do  take  an  account  of  the 
money  raised  by  such  sale,  come  to  the  hands  of  the  said  defendants, 
Pryme  and  Moxon,  or  either  of  them,  or  to  the  hands  of  any  other 
person,  by  their  or  either  of  their  order,  or  for  their  or  either  of  their 
use.    And  it  b  ordered,  that  the  residue  of  the  said  real  estates  be  sold, 
with  the  approbation  of  the  said  Master,  to  the  best  purchaser  or  pur- 
chasers that  can  be  got  for  the  same,  to  be  allowed  of  by  the  said  Mas- 
ter.   And  it  is  further  ordered,  that  the  money  produced  by  the  sale 
of  the  estates  already  sold,  and  to  arise  by  the  sale  hereby  directed,  be 
applied  towards  making  good  the  said  deficiency;  and,  in  case  the  same 
also  shall  prove  deficient,  it  is  ordered,  that  the  said  Bfaster  do  take 
an  account  of  the  rents  and  profits  of  those  estates  accrued  since  the 
death  of  the  said  testator,  received  by  the  sfdd  defendants,  Pryme 
and  Moxon,  or  either  of  them,  or  by  any  other  person,  &c.    And  it  is 
further  ordered,  that  what  shall  be  found  due  on  the  said  account  of 
rents  and  profits  be  applied  to  make  good  the  said  deficiency ;  and  in 
case  the  same  shall  prove  insufficient,  His  Honor  doth  declare  such 
deficiency  is  to  be  made  good  out  of  the  said  testator's  personal  estate 
specifically  bequeathed,  and  the  real  estate  at  Outnewtou,  devised  by 
his  will  to  Sarah  Thompson,  his  mother,  in  fee ;  and  the  said  estat^.'S 
are  to  contribute  in  proportion  to  such  deficiency.    And  it  is  ordered, 
that  the  said  Master  do  settle  the  said  proportions.    And  it  is  ordered, 
that  the  said  Master  do  take  an  account  of  the  said  testator's  personal 
estate  specifically  bequeathed,  come  to  the  hands  of  the  defendants, 
his  executors,  or  either  of  them,  or  to  the  hands  of  any  other  person 
or  persons,  by  their  or  either  of  their  order,  or  for  their  or  either  of 
their  use.    And  it  is  ordered,  that  so  much  of  the  said  estate  at  Out- 
newton,  devised  to  the  said  Sarah  Thompson  in  fee,  as  will  be  sufiicient 
to  raise  the  proportion  the  said  Master  shall  find  that  estate  ought 
to  contribute  towards  making  good  tlie  before-mentioned  deficiency, 
be  sold,  with  the  approbation  of  the  said  Master,  to  the  best  purchaser 
or  purchasers  that  can  be  got  for  the  same.    And  in  order  to  the  sales 


L.  C— Tuesday,  8th  March,  1768. 

Between 
John  Silk  and  Others    ....        Plaintiffs ; 

and 
Francis  Prtme  and  Others  .        .        .        Defendants* 

By  Original  Bill  and  Bill  of  Revivor. 

That  the  defendants,  Francis  Pry  me  and  Richard  Moxon,  conceived 
themselves  aggrieved  by  that  part  of  the  said  decree  which  directed, 
that,  in  case  any  of  the  creditors  should  have  received  anything  out  of 
the  said  testator's  personal  estate,  they  were  not  to  receive  anything 
further  out  of  the  real  estates  till  the  other  creditors  were  paid  up  equal 
with  them ;  whereas  the  said  defendants  were  advised,  and  submitted 
to  the  Court,  that  the  said  decree  ought  to  have  declared  the  monies 
produced  and  to  arise  by  sale  of  the  said  testator's  real  estates  charged 
by  hii  will  with  the  payment  of  his  debts,  to  be  legal  assets  in  the 
hands  of  the  said  defendants,  his  executors ;  and  ought  also  to  have 
directed  the  same,  in  like  manner  as  the  said  testator's  personal  estate, 
to  be  applied  in  payment  of  the  said  testator's  debts,  in  a  course  of 
administration.  And  therefore  the  said  defendants,  on  the  2nd  day  of 
April  last,  preferred  their  petition  of  appeal  unto  the  Right  Honourable 
the  Loni  High  Chancellor  of  Great  Britain,  praying  that  the  said 
cause  might  be  set  down  to  be  heard  before  his  Lordship  as  to  the 
several  matters  aforesaid.    Whereupon,  &c.    R.  L.  1767.  B.  fo.  172. 

The  decree  was  affirmed. 


CASES  IN  CHANCERY.  6\\ 

of  the  real  estates  before  directed,  it  is  ordered  that  all  proper  parties  1768. 

do  join  therein,  &c.  And  it  is  further  ordered,  that  what  shall  be 
raised  by  the  said  last-mentioned  sale,  and  the  proportion  that  shall 
be  settled  to  be  borne  out  of  the  personal  estate  specifically  bequeathed, 
be  applied  in  payment  of  such  of  the  testator's  debts  and  funeral  ex- 
penses as  shall  remain  unsatisfied  as  aforesaid.  And  in  case  any  of 
the  creditors  shall  have  received  anything  out  of  the  said  testator's 
personal  estate,  they  are  not  to  receive  anything  further  out  of  the  real 
estates  till  the  other  creditors  are  paid  up  equal  with  them.  And  in 
case  the  last-mentioned  funds  shall  also  prove  insufficient,  reserve  the 
consideration,  in  what  manner  such  deficiency  is  to  be  made  good,  till 
after  the  Master  shall  liave  made  his  report.      ♦        ♦        ♦        » 
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Additional  le- 
gacy to  A.y 

charged  upon 
real  and  per- 
sonal estate; 
other  legacies 
not  charged 
upon  the  real 
estate;  if  A. 
exhaust  the 
personal  estate, 
other  legatees 
shall  hare  satis- 
faction out  of 
the  real  estate 
deyised. — 
Ambl.  127. 


Hanbt  «.  FUHBR  (a). 

William  Roberts,  ISth  March,  174^,  by  will,  gave  several  q>ecifie 
and  general  l^^acies,  and,  having  two  sisters,  devised  one  estate  in  set- 
tlement upon  one,  and  another  in  settlement  upon  another,  and  gaye 
a  leasehold  estate  in  trust  in  the  same  way,  as  far  as  may  be,  and  the 
residue  of  his  personal  estate,  after  debts,  legacies,  and  faneial  ex- 
penses, to  them  equally,  and  made  one  executrix. 

By  a  codicil,  11  July,  174G,  he  gives  an  annuity  of  £40  a  year  upon 
an  estate  in  Kent,  and  confirms  the  will.  By  another  codicil,  4 
March,  174C,  he  gives  £3000  to  Elizabeth  Roberts,  besides  all  other 
legacies  to  her,  whicli  sum  he  directs  his  executors  to  pay  in  six 
months,  and  charges  all  his  estates,  real  and  persona],  with  it ;  and, 
notwithstanding  any  bequest  of  either,  they  are  to  be  subject,  in  the 
first  place,  to  the  said  £3000. 

The  bill  was  brought  by  plaintiff,  who  married  one  of  the  sisten^ 
for  directions  ;  and  the  question  was,  as  the  £3000  would  exhaust  the 
personal  estate,  whether  the  legatees  should  stand  in  the  place  of  the 
£3000,  and  be  ptdd  out  of  the  real  estate  devised  to  the  sisters. 


Attom^y-Getieralf  for  the  plaintiff,  cited  the  two  following 
to  shew,  that  in  no  case  of  specific  devise  of  lands  the  assets  shall 
be  marshalled  for  a  pecuniary  legatee: — 16  June,  1746,  Snelton  r. 
Corbet:  Assets  not  marshalled  against  a  devisee  of  real  estate  for  a 
legatee,  in  place  of  a  bond  creditor. — Corbet  v.  Leigen^  3  March,  1799. 
Question,  if  legatee  stands  in  place  of  bond-creditors  against  residuaiy 
devisee  and  residuary  legatee  ;  and  held,  he  should :  because  no  bene- 
fit was  intended  against  a  residuary  devisee  till  all  other  demands 
were  satisfied. 


Solicttor-Generaly  for  defendant. — Two  rules  about  marshalling  as- 
sets— 1.  Relating  to  funds  and  owners  of  funds ;  2.  To  tlie  claimants 
out  of  the  funds.  1.  the  personal  is  first  to  be  applied,  and  then 
the  real.  2nd.  is  more  applicable  to  this :  that  assets  shall  be  mar- 
slialled  so  as  to  make  the  testator  do  justice,  and  his  intention  effec- 
tual. 

The  way  to  make  him  just  is,  that  the  bond  creditors  shall  be  paid 
out  of  the  real  estate^  instead  of  his  having  made  his  lands  charged 
with  simple  contract  debts,  wliich  injustice  he  should  have  done.  To 
effectuate  his  intention,  that  his  legacit's  may  be  paid,  they  turn  the 


(a)  See  antCy  p.  507.  The  the  notes  of  Mr.  (afterwards  Lord 
above  statement  of  this  case  is  Chief  Justice)  2>e  6V^.  Seethe 
extracted  by  the  Reporter  from      Hargrave  MSS. 
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crediioTB  upon  the  land.    So,  if  the  simple  contract  debte  are  payable  |  ;^5i. 

out  of  the  land.    So,  if  he  charges  one  legacy  upon  the  land  :  Bligh       ^   \ 
V.  Lord  Damky^  2  Wms.  619.  They  say,  assets  shall  not  be' marshalled         ^^^  by 
against  specific  devisees,  because  it  does  not  appear  the  intention  to        Fishbb. 
discharge  the  specific  legacy  in  favour  of  a  pecuniary  legacy  ;  if  the 
intent  appears  conira,  that  it  is  otherwise.  And  it  brings  the  whole  of 
the  question  to  the  intention  of  the  testator ;  whetheri  by  the  codicil, 
he  intended  to  revoke  the  pecuniary  legacies  and  to  exonerate  the 
land. 

1 .  His  circumstances  at  the  time  of  the  will.  His  personal  estate 
£1900  more  than  sufficient  to  answer  the  legacies  of  the  will.  He  had 
two  sisters  ;  they  his  universal  heirs,  both  of  real  and  personal.  He 
gives  them  small  legacies  as  memorials ;  gives  two  old  servants  £10 
apiece;  his  trustees  £25  for  their  trouble;  the  rest  £100  and  £826:  in 
all,  about  £470. 

He  then  makes  the  second  codicil  by  express  words,  with  alterations 
he  made  expressly,  and  that  it  shall  be  part  of  hb  will.  The  £8000 
to  be  paid  by  his  executors  and  trustees  above  the  other  legacies.  He 
does  not  revoke  them  ;  he  establishes  them.  It  was  to  come  out  of 
the  land  as  against  the  owners  of  the  land,  and  to  be  paid  notwith- 
standing any  bequest  of  real  and  personal  estate,  and  they  subject  to 
that — a  declaration  the  legacies  should  be  paid.  Did  he  mean  to  con- 
tinue the  trouble  of  the  trust,  and  revoke  the  legacies  to  them  ?  The 
intention  is  the  rule. 

In  case  of  paraphernalia,  the  widow  stands  in  the  place  of  creditors. 
That  is  to  make  him  just. 

If  he  intended  to  have  the  legacies  paid,  this  b  the  only  way. 

Attorney-General  replies. — The  Court  will  effectuate  the  intention 
where  it  is  plain  and  consistent ;  here  it  is  dubious  or  inconsbtent. 
Bligh  V.  Damley  b  not  applicable,  for  the  question  was  not  be- 
tween the  legatees  and  devisees,  but  between  l^;atees  and  heirs.  That 
does  not  particularly  appear,  but  it  must  be  presumed  that  it  was 
against  the  heir.  It  does  not  say  that  it  was  against  devisee.  In  the 
one  case,  the  intention  can  be  effectuated,  and  shall  be  so;  in  the  other, 
it  cannot  be  effectuated  in  one  part  without  disappointing  the  other 
part,  for  it  takes  away  part  of  the  estate  given  to  another,  and  an 
estate  which  was  meant  to  be  given  entirely. 

They  say  the  question  is,  whether  the  codicil  revokes  the  legacy. 
It  is  not  the  question.  The  question  is,  whether  he  meant  to  leave 
them  to  their  former  fund,  or  to  give  them  another  resource  they  had 
not  before. 

The  sisters  are  not  like  an  universal  heir ;  for  they  have  it  only 
for  life. 

They  say,  the  testator,  by  confirming  the  will,  establbhes  the  lega- 

L  l2 
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1751.  ^^^'  ^I®  ^^B  ^^^  confirm  the  will  bo  as  to  give  another  fund  for  the 
legacies.  By  chaiging  the  laud  with  £9000^  he  does  not  mean  to 
charge  it  with  more.    They  are  left  as  they  were  before. 

It  is  to  be  paid  by  hb  executors  and  trustees.  That  only  prom 
that  this  l^acy  is  to  be  charged  upon  the  land. 

The  intent  is  to  charge  it  equally  on  the  specific  legatees  of  the 
money,  as  well  as  the  legatees  of  the  land.  Then  why  turn  It  all  on 
the  hmd  ?    The  word  ^^  subject "  shews  the  legaciea  may  sofier* 

The  case  of  paraphernalia  is  not  from  the  intention,  bat  to  leave 
them  to  the  consequence  of  law,  when  the  creditors  may  be  satisfied 
out  of  another  fiind. 

Lord  Chancellor: — 

No  doubt ;  and  all  the  arguments  here  confirm  me  in  my  fint 
opinion. 

Though  the  case  is  upon  the  particularity  of  the  will,  it  arises  out  of 
the  general  rule  of  marshalling  assets  and  funds.  Very  useful  rules  for 
common  law,  and  rules,  however  proper  for  former  times^  might  now 
prejudice  children  and  creditors,  if  no  recourse  to  marshalling  assets 
for  the  satisfaction  of  all  claimants. 

The  sbters  must  take  by  purchase.  It  is  a  direct  charge  of  the 
legacies  on  the  land. 

Plaintiff  considered  the  question  as  divided  : — how  right  of  legatees 
stood  on  the  will,  and  how  altered  by  the  codicil.  Right  way  for 
them ;  but  I  ought  to  consider  it  as  if  the  clause  was  in  the  will  itself, 
and  was  one  instrument ;  and  then  there  must  have  been  one  uni- 
form intention  upon  the  whole,  and  that  [must  be]  made  effectual. 

Plaintiff  says,  there  is  no  ground  to  say  the  X'dOOO  shall  be  originally 
charged  on  the  land,  or  that  the  pecuniary  legatees  shall  afiect  it  in 
the  place  of  the  £3000 ;  because  the  devise  of  the  land  meant  an 
equal  benefit  with  the  legatees  :  this  the  intention. 

Clear,  if  debts  by  specialty,  and  legacies  which  do'nt  chai^ge  the 
land,  and  that  descends,  if  the  debts  exhaust  the  personal  estate,  the 
pecuniary  legatees  shall  stand  in  their  place,  to  affect  the  land  pro 
tanto :  this  is  against  the  heir.  If  land  is  devised,  the  legatees  shall 
not ;  because  it  appears  the  intent  that  devisee  should  have  it,  as  much 
as  it  appears  the  legatee  should  have  his  legacy. 

If  there  is  no  laud,  and  specific  and  pecuniary  legacies,  the  latter 
have  no  right  to  stand  in  place  of  creditors  against  the  specific,  from 
intention,  without  any  contribution.  But  if  land  and  money,  and 
legacies  and  specialty  debts,  and  rest  of  real  and  personal  [given]  to 
another,  the  legatees  shall  affect  the  land  ;  because  given  as  a  residue, 
and  no  specific  thing  given.  These  coses  now  determined.  They 
do'nt  come  up  to  this  case. 

I  think  it  was  the  intention  here  that  legatees  should  stand  in  the 
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place  of  the  sisters.    The  former  (a)  is  by  the  rule  and  construction  1751. 

of  courts  of  equity  ;  aud  Court  says,  where  there  is  an  intent  devisee 
should  have  the  whole,  they  will  not  take  part  away  for  another  not 
so  clearly  intended.  But  here  the  testator  has  chained  it  himself :  it 
arises  from  his  intention. 

This  does  not  differ  from  case  of  land  and  money,  where  the 
testator  charges  his  real  estate  with  payment  of  his  debts,  and  devises 
it  specifically.  The  simple  contract  creditors  exhaust  the  personal. 
Legatees  shall  stand  in  their  place,  because  there  is  an  intention  for 
both,  and  Court  will  effectuate  the  intention.  The  charge  is  but  a 
legacy.  Court  once  considered  them  but  as  voluntary  legatees,  and 
to  be  paid  equally  with  them.    That  denied  ever  since. 

Testator  does  the  same  thing  as  if  he  confirmed  the  will.  It  is  to 
be  part  of  declaration,  she  should  have  all  other  legacies  besides  the 
;£dOOO.  If  that  exhausted  the  whole,  she  must  stand  for  the  rest  out 
of  the  land,  and  so  must  the  others.  The  majiu  and  minus  signify 
nothing. 

Attorney-General  said,  if  this  was  the  case,  the  land  and  money 
should  contribute  equally,  and  abate  in  proportion ;  but  not  so  the 
intention  :  and  no  cose  of  any  such  contribution  between  the  devisee 
of  a  real  estate  and  legatee  of  pecuniary  things. 

I  do'nt  understand  the  clause  so,  but  that  the  real  and  personal 
estate  should  be  first  subject  to  the  £3000. 

Let  account  be  taken  of  personal  estate,  and  that  first  applied  in 
course  of  administration  and  thb  jf3000,  and  if  that  exhausts  any  of 
it,  the  legatees  to  stand  in  her  place  pro  tanto  out  of  the  land. 


(a)  That  is,  **  The   case  for-      creditor    against   a    devisee    of 
merly  mentioned  of  a  legatee  not      land."    See  Dickens's  Report, 
standing  in  the  place  of  a  bond 
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1846. 

March  ^th  EvANS  v.  JoNE& 

4f28M.        rp 
Bequest  to  tea-    1  HE  will  of  Thomas  Evans,  dated  the  12th  December, 

and  listen,  A.,  1805,  was  partly  as  follows : — "  I  give  and  bequeath  all  my 
^dTMTend^^'  personal  estate,  except  the  money  laid  out  or  purchaaed  in 
lires,  shure  and  ^h^  £3  ^^  (j^^  Consols,  money  laid  out  on  mortgages, 

snare  aiiicOf  ^^ 

and  after  the  bonds,  notes,  and  book-debts,  to  my  wife,  Frances  Lucy 
dtheroftbem,  Evans,  and  her  assigns,  for  ever.  I  give  and  bequeath  to 
^^J^.  my  nephew,  Thomas  Morgan,  £100.  I  also  pve  and  be- 
of  one  or  either  qucath  to  my  nephew,  John  Thomas,  £20.    I  also  give  and 

of  then  so 

dying,  the  tes-  bequeath  my  three  pistols  to  my  brother.    I  also  give  and 

ed  thesamc  to'  bequeath  to  my  brother,  and  each  of  my  sisters,  £10  arpiece 

ft'rf"*"'^/**  for  mourning.     And  as  for  and  concerning  my  other  per- 

qfhim,  her,  or  Bonal  estate,  Consisting  of  smns  in  the  £3  per  Cent.  Consols, 

begotten  or  to  and  moncy  on  mortgages,  bonds,  notes,  and  book-debts,  I 

^Mr^prewtu^  &^^  ^^^  bcqucath  the  same  to  my  said  wife  for  and  during 

huibande.Bhan  fj^Q  ^erm  of  her  natural  life ;  and  from  and  after  her  decease, 

and  share  auke, 

for  ever.  As-  I  give  and  bequeath  the  same  to  my  brother,  John  Evans, 

a.?Bm  and  c.  Jauc,  the  wifc  of  Thomas  Morgan,  Ann,  the  wife  of  John 

to^onJyin  Thomas,  and  Sarah  Evans,  for  and  during  their  sevend 

the  fond,  the  Uvcs,  share  and  share  alike ;  and  from  and  after  the  decease 

Court  was  of 

opinion  that  of  either  of  them,  then,  as  to  the  share  or  shares  of  one  or 
sue  of^tiie  **'  either  of  them  so  dying,  I  give  and  bequeath  the  same  to 
conf  rehcnded  ^^  i^^o  of  the  body  or  bodics  of  him,  her,  or  them  so  dy- 
not  only  child-    ing,  begotten  or  to  be  begotten  by  their  present  husbands, 

ren  bat  gpraud« 

children  and      share  and  share  alike,  for  ever ;  and  as  to  the  share  or  shares 

more  remote  /»  'ji^xi.  •j.i_         r  'j  xi.  •  ^  i   • 

descendants  of  ^*  ^7  ^^^  brother,  or  Cither  ol  my  said  three  sisters,  dyuig 

^  T^tato  *^b^  without  issuc  lawfully  begotten,  then,  as  to  his  or  their  share 

qneathed  all  or  shares  SO  dying  as  aforesaid  without  issuc,  I  give  and  bc- 

estate,  except  queath  the  same  to  the  issue  of  the  body  or  bodies  of  such 

out  in^stock"**  Other  sistcr  or  sisters,  share  and  share  alike,  for  ever."   And 

mortgages,  and 

bonds,  to  A.; 

and  as  to  his  money  in  stock  and  on  mortgages  and  bonds,  he  gare  the  same  to  B.    The  gift 

to  B.  failed  by  an  event  analogous  to  a  lapse : — Heidj  that  the  property  which  was  intended 

to  be  given  to  B.  passed  under  the  residuary  bequest  to  A. 

Upon  the  construction  of  a  will,  heldj  that  certain  legacies  of  stock,  and  of  money  on  mort- 
gagesi  bonds,  &c.»  were  specific. 
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the  testator  appointed  his  wife,  Frances  Lucy^  and  his         1846. 
brother,  John  Evans,  his  executriz  and  executor. 

The  testator  was,  at  the  date  of  his  will  and  of  his  death, 
possessed  of  (amongst  other  personalty)  £3800, 3/.  per  Cent. 
Consols,  standing  in  his  pame ;  iE400  secured  on  mortgage  \ 
and  a  reversionary  sum  of  £1000  Consols,  to  whichj 
under  the  settlement  made  i^pon  his  marriage  with  bis  wife, 
Frances  Lucy,  he  was  entitled,  subject  to  her  life  interest, 
in  the  event  of  there  being  no  issue  of  the  iQarriage. 

The  testator  died  in  August,  1806,  without  issue,  leav- 
ing his  wife  and  brother,  and  the  other  legatees  named  in 
his  will,  who  were  his  sisters,  surviving  him.  The  will  was 
proved  by  the  executor  and  executrix  3  and  the  testator's 
debts  and  such  of  his  legacies  as  were  payable  at  his  death 
were  long  since  paid.  The  nvidow,  during  her  life,  received 
the  dividends  and  interest  of  the  above-mentioned  sums  of 
stock  aud  money,  and  died  in  May,  1822,  having  survived 
the  testator's  brother  John,  who  died  without  leaving  issue, 
and  the  testator's  sisters,  Jane  and  Sarah,  the  latter  of  whom 
had,  in  1807,  married  Henry  L.  WilliiQuns. 

The  bill  was  filed  by  the  children  of  the  testator's  sisters, 
Jane  Morgan  and  Ann  Thomas,  all  of  whom  had  been 
bom  in  the  testator's  lifetime,  against  Williun  Jones,  the 
executor  of  the  testator's  widow,  Ann  Evans,  the  widow  of 
the  testator's  brother  Jc^,  the  testator's  sister  Ann  Tho- 
mas, the  children  of  the  testator's  sister  Sarah,  who  had 
all  been  bom  in  the  lifetime  of  the  widow,  and  some  of  the 
grandchildren  of  Ann  Thomas,  who  had  also  been  bom 
within  that  period,  praying,  that  the  rights  and  interests  of 
the  parties  entitled  to  that  part  of  the  testator's  property 
which  remained  to  be  distributed  mjlght  be  declared,  and 
that  distribution  might  be  made  accordingly. 

By  the  decree  made  on  the  hearing  of  the  cause,  in  July, 
1840,  tbje  Master  wfU9  dir^ted,  iu  case  he  should  find  that 
all  proper  parties  were  before  the  Court,  to  take  the  neces- 
sary accounts ;  and>  with  .a  vieiy  to  the  ascertainmeut  of  the 
proper  partie^l  in(|uiriieis  were  directed  a^  to  tJ^e  alleged 
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18*16.  deaths  of  tho  testator's  brother  and  his  msters  Jane  and 
Sarah,  and  as  to  the  marriage  of  Sarah,  and  as  to  whether 
the  testator's  brother  or  any  of  his  sisters  had  married  a 
second  time,  afler  the  date  of  the  will,  and  when  they  respect- 
ively  so  married  (if  at  all),  and  what  issue,  children^  or  more 
remote  descendants  had  been  bom  to  each  of  them^  &c. 

The  Master,  by  his  report,  fomid  the  facts  of  the  case  to 
be  in  substance  such  as  have  been  stated. 

The  cause  now  came  on  for  hearing  for  further  directions, 
when  the  following  points  were  submitted  to  the  Court : — 
1st,  whether  the  gift  to  the  brother  and  sisters  of  the  tes- 
tator would  have  created  an  estate  tail  in  them  if  the  subject 
of  the  gift  had  been  real  estate ;  2ndly,  assuming  it  to  be 
settied  by  the  decree  of  July,  1840,  that  it  would  not, 
imder  such  circumstances,  have  created  an  estate  tail,  and, 
consequently,  that  the  plaintiffs  took  some  interest  under 
the  will,  whether  they,  and  the  children  of  the  testator's 
sister  Sarah,  were  entitled  to  share  in  the  property  now  dis- 
tributable, to  the  conclusion  of  the  grandchildren  or  remoter 
issue  of  the  testator's  sisters;  3rdly,  whether  the  share 
of  the  testator's  brother  John  was,  upon  his  death  without 
leaving  issue,  to  be  considered  as  having  fallen  into  the  resi- 
due bequeathed  to  the  widow,  or  as  undisposed  of;  4thly, 
whether  the  £1000  Consols,  to  which  the  testator  was  en- 
titled in  reversion  under  his  marriage  settlement,  was  to  be 
considered  as  included  in  the  gift  of  stock,  mortgages,  &c , 
or  as  converted  from  the  time  of  the  testator's  death,  so  as 
to  entitle  the  wife,  as  residuary  legatee,  to  the  value  of  the 
reversionary  interest  so  converted. 

The  Vice^  Chancellory  at  an  early  period  of  the  argument, 
intimated,  that,  upon  the  first  point,  he  was  disposed  to 
consider  himself  bound  by  the  decree  of  1840,  though  he 
would  not  preclude  the  parties  from  arguing  tiie  point. 

Sir  Francis  Simpkinson  and  Mr.  Simpson,  for  the  plain- 
tiffs, (assuming  the  first  point  to  be  in  their  favour),  con- 
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tended,  upon  the  second  point,  that  the  words  "  issue  of  the  1846. 
body  or  bodies  of  him,  her,  or  them  so  dying,  begotten  or  to 
be  begotten  by  their  present  husbands,"  controlled  the  gift 
in  connection  with  which  they  occurred,  so  as  to  enable 
children  of  the  testator's  brother  and  sisters  to  take,  to  the 
exclusion  of  grandchildren.  Children  were  the  only  issue 
that  could  be  correctly  said  to  be  begotten  of  a  wife  by  a 
husband.  The  word  "  issue,"  though  frequently,  perhaps 
generally,  comprehending  all  descendants,  might  clearly, 
upon  the  particular  construction  of  a  will,  be  confined  to 
children:  Sibley  v.  Perry (a)y  Hampson  v.  Brandwood (b). 
[The  Vice- Chancellor, — Was  not  King  James  the  First 
issue  of  William  the  Conqueror  by  Queen  Matilda?] 

Mr.  Freelifu/j  for  defendants  in  the  same  interest  with  the 
plaintifis,  cited,  upon  the  same  point,  Bumsall  v.  Davy  (c) 
and  Greenwood  v.  Rothu)eU(d). 

Mr.  Russell  and  Mr.  Phillips^  for  the  defendant  Ann 
Evans,  contended,  upon  the  first  point,  that  the  estate  ^ven 
to  the  testator's  brother  and  sisters  was  an  estate  tail : 
Parry.  Stoindek (e),  Moggy.  Mogg  (/),  TaJte  v.  Clarke {g)y 
Attorney-General  v.  Bright  (h),  Jesson  v.  Wright  (i). 

Mr.  Bacon^  for  the  defendant  Ann  Thomas,  cited,  upon 
the  same  point,  Harrison  v.  Harrison  (A). 

Mr.  Kenyan  Parker  and  Mr.  T.  E.  Lloydy  for  defendants 
in  the  same  interest  as  the  preceding,  cited,  upon  the  same 
point.  Doe  d.  Atkinson  v.  Feaiherstone  (l),  Jordan  v.  Lowe  (iw), 
Machelly.  Weeding  {n). 

(a)  7  Ves.  622.  {g)  1  Beav.  100. 

\h)  1  Madd.  381.  (A)  2  Keen,  57. 

(c)  1  B.  &  P.  215 ;  6  T.  R.  30.  (t )  5  M.  &  S.  95;  2  Bligh,  J . 

Id)  5  Man.  &  G.  628 ;  6  Scott,  {k)  8  Scott,  N.  R.,  862. 

N.  R.,  670;  6  Beav.  492.  (/)  1  B.  &  Ad.  944. 

(e)  4  Ru88.  283.  \m)  6  Beav.  350. 

(/)  1  Mer.  654.  (»)  8  Sim.  4. 
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Mr.  Wigram  (with  him  Mr.  Pitman),  for  the  r^reeeata- 
tive  of  the  testator's  widow^  contended,  mth  leferenoe  to 
the  third  pointy  that,  upon  the  death  of  John  EvaoB  with- 
out leaving  issue^  his  share  did  not  go  over  to  the  issue  of 
the  sisterS)  the  limitation  to  such  latter  issuoi  after  aii  in- 
definite failure  of  issue  of  John^  being  too  remote:  Bristaw 
V.  Boothby{ay  The  consequence  was,  that  it  fell  }nto  the 
residue  bequeathed  to  the  widow.  The  circumstance,  that 
the  residuary  clause  contained  an  exception  of  the  property 
in  which  John  took  a  share,  would  make  no  diflference;  as 
the  residuary  clause  would  embrace  not  only  property  which 
the  testator  did  not  expressly  dispose  of,  but  that  which 
might  become,  by  the  course  of  events,  undisposed  of: 
Cambridge  v.  Bous  {b\  Harris  v.  Davis  (c).  As  to  the  fourth 
point,  he  contended  that  the  i61000  Consds  iwist  be  con- 


(a)  2  S  &  S.  465;  8  M.  &  Cr. 
151. 

{b)  8  V©6.  12,  25. 

(c)  Ante,  Vol.  1 ,  p.  416.  There 
is  a  decision  of  Lord  Harduncke 
(not  quite  accurately  reported  in 
9  Mod.  428)  which  bears  upon 
this  point.  The  Reporter  has 
taken  the  following  statement  of 
it  from  Mr.  Capper's  notes.  See 
Hargr.  MSS.  (See  also  R.  L., 
1739,  B.,  fol.  432.) 

WiNOFiELD  V.  Newton. 

A  testator  gives  to  A,  B,  the  resi- 
due of  his  personal  est<Ue,  except 
certain  South  Sea  stocky  which  he 
gives  to  CD,  The  stock  is  after- 
wards converted  into  money.  It 
falls  into  the  residue  given  to 
A.B. 

L.  C.       "k  John  Wingfield 
Feb.  6th,  1739.  (     made  his  will 

in  the  words  following: — ^*  I  give 
unto  my  eldest  daughter,  Mar- 
garet  Newton,  all  my  money, 


goods^  chattelsi  notes^  bonds 
mortgages,  and  all  my  personal 
estate  whatsoever  and  whereso- 
eyer,  except  all  such  money  and 
securities  for  money  which  I 
liave  in  the  South  Sea  stock, 
South  Sea  annuity,  ^d  Bank 
stock ;  and  as  to  my  said  money 
in  the  South  Sea  stock.  South 
Sea  annuity,  and  Bank  stock,  I 
charge  the  same  with  payment 
of  all  my  debts,  funeral  expenses, 
and  legacies ;"  and  gave  the  re- 
mainder of  those  stocks  to  his 
five  daughters,  and  made  his 
daughter  Margaret  his  execatrix. 
It  happened,  that,  after  making 
this  will,  £1300  had  been  receiv- 
ed by  the  testator  on  account  of 
annihilating  part  of  the  South 
Sea  annuity,  which  he  did  pot 
replace  in  any  of  the  above 
stocks.  He  afterwards  makes  a 
codicil,  and  thereby  reciting  the 
bequest  in  his  will  of  the  stocks, 
confirms  his  will  in  all  matters 
save  what  is  altered  by  his  codi- 
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sidered  as  converted  at  the  testator's  death :  Howe  v.  Lord 
Dartmouth  (a) ;  and  that  the  widow's  estate  was  entitled  to 


1846. 


oil;  and  in  and  about  five  months 
after  receiving  the  annihilation- 
money  dies,  and  the  executrix 
proves  the  will. 

Upon  the  question^  whether 
the  £1300,  received  on  the  anni- 
hilation, did  belong  to  the  five 
daughters  of  the  testator,  or  to 
Maigaret  only,  as  executrix  and 
residuary  legatee  of  the  testator^ 
it  was  argued,  for  the  plaintiff's, 
by  Mr.  Murray  and  the  Attormy- 
General,  that  the  bequest  of  the 
stocks  was  a  specific  legacy,  and 
that  the  annihilation  was  no 
ademption  of  such  part,  and  the 
rather,  for  that  it  was  an  involun- 
tary payment;  and  quoted  the 
cases  of  Ford  v.  Fleming,  Eq.Ca. 
Abr.  d02;  Harding  y.  Smith,  8th 
November,  l7dG,  at  the  Rolls; 
Orme  v.  Smith,  Eq.  Ca.  Abr.  302; 
Brunsden  v.  fVinder,  6th  Febru- 
ary, 1738. 

On  the  other  side,  it  was  con- 
tended, by  Mr.  Brown  and  Mr. 
Wilbraham,  that  the  bequest  of 
the  stocks  was  not  a  specific  le- 
gacy, but  amounted  only  to  a 
residuary  bequest  of  the  testa- 
tor's stocks ;  that  there  is  no  in- 
stance of  a  specific  legacy  unless 
it  appears  what  the  specific  legacy 
is,  and  that  it  was  the  ultimate 
intent  of  the  testator  that  the 
legatee  should  have  the  very 
thing ;  that,  in  the  present  case. 


if  the  testator  bad  bought  more 
stock  after  the  making  of  bis 
will,  it  would  have  passed  by  the 
words  of  the  will  to  the  five 
daughters;  for  though,  in  con- 
struction of  wills  as  to  devises  of 
lands  the  intent  of  the  testator  is 
to  be  considered  as  at  the  time  of 
making  his  will,  it  is  otherwise 
in  construction  as  to  personal 
estates,  which  are  ever  fluctuat- 
ing and  uncertain ;  and  what 
passes  by  wills  as  to  personal 
estates  must  have  relation,  as  to 
the  point  of  construction,  to  the 
time  of  testator's  death. 

[Lord  Chancellor  gave  hb 
opinion  the  6th  of  the  same  Feb- 
ruary, the  cause  having  held  till 
late  on  the  6th  of  February,  and 
he  going  then  to  the  House  of 
Lords.] 

Lord  Chancellor. — ^The  judg- 
ment in  this  case  was  postponed 
till  this  day  for  want  of  time, 
and  not  by  reason  of  any  diffi- 
culty. Opinion,  that  the  £1300 
annihilation-money  belonged  to 
Margaret.  The  testator,  after  the 
annihilation,  made  a  codicil,  and 
if  he  intended  that  the  £1300 
should  go  to  his  five  daughters, 
he  could  thereby  have  given  it 
to  them.  The  above  bequest  of 
stocks  is  not  a  specific  legacy,  but 
a  general  legacy  of  such  stocks 
as  the  testator  diould  have  at  his 


(a)  7  Ves,  137* 
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the  value  of  the  reversion  so  converted,  and  interest  thereon, 
daring  her  life.  He  also  contended,  that  the  pecuniary  le- 
gacies to  the  nephews,  &c.  were  payable  out  of  the  '^sums  in 
the  £3  per  Cent  Consols,  ftc,"  being  followed  by  the  words 
'^my  other  personal  estate:"  Parker  v.  Marchant(a). 


Sir  Francis  Simphinson^  in  the  course  of  his  reply,  con- 
tended, that  the  share  of  John  Evans  went  to  the  next  of 
kin  of  the  testator,  and  not  to  the  residuary  l^atee :  AUor- 
ney- General  v.  Johnstone  (&),  Page  v.  LeapingweU  {e\  Davers 
v.  Dewes  (d),  Shymsfier  v.  Northcote  (e),  Easwn  v.  Apple- 
ford  (/),  Lhyd  V.  Uoyd  {g\  MUford  v.  Reynolds  (A), 

Upon  the  effect  generally  of  the  word  ^^  issue  "  in  a  will, 
tlic  case  of  Lees  v.  Mosley  (%)  was  dted. 

The  Vice-Chancellor, — This  suit,  as  I  understand,  is 
now,  was  originally,  and  has  always  been,  a  suit  concern- 
ing the  testator's  personal  estate  exclusively,  not  touching 
his  real  estate.     It  was  right,  however,  that  I  should  read 


death.  It  most  be  acknowledged, 
that  wills  should  be  construed  as 
to  distinct  individuals  at  the 
time  of  making,  but  otherwise  it 
is  as  to  things  which  consist  in 
genere  or  in  universe;  and,  fur- 
ther, as  in  the  present  cuse,  a 
rule  will  sometimes  serve  to  ex- 
plain an  exception,  as  the  excep- 
tion does  the  rule. 

Now  the  stocks  are  excepted 
out  of  the  general  fund  of  his 
personal  estate,  which  general 
fund  must  be  taken  to  be  what 
he  had  at  his  death,  and  so  shall 
the  exception  >>e  construed. 

And  as  to  the  word  "  have,"  it 
is  of  uncertain  signification  in 
the  English  language,  and  shall 
sometimes  relate  as  to  what  is  to 


be ;  and  the  testator  himself  has 
used  the  word  **  have "  in  an- 
other part  of  his  will  in  tliai 
manner;  as  in  giving  a  charitable 
legacy  to  such  poor  who  have  no 
relief  from  the  parish.  And  as 
to  the  doctrine  of  ademptions, 
they  relate  only  to  such  legacies 
which  are  specific. 

(a)  1  Y.  &  C.  C.  C.  290. 

\h)  Ambl.677. 

(c)  18  Ves.  463. 

\d)  3  P.  W.  40. 

(«)  1  Swanst.  566. 

(/)  6  Myl.  Ik  C.  66. 

Ig)  4  Beav.  231. 

(A)  PhiUips,  185. 

(0  1  Y.  &  C.  589;   see  FiU- 
gib.  7. 
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the  whole  of  the  will,  and  I  have  done  so.     It  may,  per-         1846. 
haps^  not  be  quite  unworthy  of  remark,  that,  in  the  part  of 
it  which  relates  to  the  real  estate,  the  word  "leaving" 
occurs. 

The  first  question  to  be  noticed  is,  whether  the  word 
"  issue,"  where  it  first  appears  in  the  will,  was  used  by  the 
testator  as  a  word  of  purchase  or  of  limitation.  Upon  this 
I  do  not  think  it  necessary  to  express  an  opinion,  and  per- 
haps I  have  not  formed  one ;  for  I  am  satisfied  that  I  am 
bound  to  consider  the  decree  as  having  decided  the  point;  it 
being  admitted,  that,  upon  the  supposition  of  the  word  being 
a  word  of  limitation,  and  not  of  purchase,  neither  of  the 
plaintiffs  has  or  had  any  interest  of  any  kind  in  any  part  of 
the  testator's  personal  estate. 

It  may  be,  that  the  learned  Judge,  whose  decree  it  is, 
had  not  his  attention  called  to  the  language  of  the  will,  or 
the  constitution  of  the  suit,  and  that  it  was  not  intended  to 
decide  by  the  decree  any  question  of  construction.  Into 
such  considerations  I  do  not  think  myself  at  liberty  to  enter : 
I  must  deal  with  the  decree  as  it  stands.  I  must  consider 
it  as  right :  which  I  could  not  do  were  I  not  to  treat  the 
word  "  issue,"  where  it  first  occurs  in  the  will,  as  a  word  of 
purchase.  So,  therefore,  I  must  treat  it ;  and  I  repeat, 
that  I  do  so  without  intimating  any  opinion  whether,  were 
the  matter  res  integral  I  should  act  in  a  manner  different  or 
the  same. 

The  expression  being  thus  considered,  it  has  been  argued, 
upon  the  authority  ofHampsan  v.  Brandwood{a\  and  other- 
wise, that  the  words  "  issue  of  the  body  or  bodies "  are  to 
be  read  "  children."  I  am  of  opinion,  however,  that  the 
words  "  begotten  or  to  be  begotten  by  their  present  hus- 
bands "  do  not,  and  that  there  is  no  other  expression  or 
circumstance  that  does,  render  it  necessary  or  right  so  to 
qualify  or  restrict  the  meaning  or  force  of  the  words  "issue 

(a)  1  Madd.  381. 
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1846.  of  the  body  or  bodies,"  as  used  by  this  teetator.  They 
mean,  I  think,  as  well  children  as  more  remote  deeoend- 
ants,  in  the  will  before  me. 

I  am  of  opinion,  that  the  daughter  of  a  son  of  the  mar- 
riage of  Thomas  Morgan  and  Jane  his  wife^  if  there  is  such 
a  person,  may  be  issue  of  the  body  of  Jane  Moigan,  begotten 
by  Thomas  Morgan  within  the  meaning  of  this  ¥rill ;  and  I 
think,  upon  the  authority  of  Taylor  y.  Langford(a)f  Walker 
y.  Shore  (&),  and  various  other  cases,  that,  on  the  death  of 
the  survivor  of  the  testator's  widow  and  his  sistet,  Jane 
Morgan,  the  share  of  the  latter  became  the  property  of  all 
her  issue  living  at  the  testator's  death,  and  all  her  issue  who, 
between  his  death  and  the  death  of  the  survivor  of  his 
widow  and  Jane  Morgan,  came  into  existence,  as  tenants  in 
common  equally,  per  capita,  without  reference  to  tibeir  re- 
lative positions  in  the  pedigree.  Eadbi  cliild,  each  descend- 
ant, of  Jane  Morgan,  living  at  the  testator's  death,  took,  in 
my  opinion,  a  vested  interest  upon  his  death ;  each  child, 
each  descendant,  of  Jane  Morgan  coming  into  existence 
between  the  testator's  death  and  the  death  of  the  survivor 
of  his  widow  and  Jane  Morgan,  took,  as  I  conceive,  a  vested 
interest  on  coming  into  existence;  though  the  amount  of 
each  share  was,  of  course,  not  ascertainable  until  the  deter- 
mination cf  the  life  interest  of  the  survivor  of  the  two  te- 
nants for  life,  namely  the  widow  and  Jane  Morgan. 

Perhaps  a  sufEcient  reason  (though  I  do  not  say  that  it 
is  the  only  reason)  for  such  a  conclusion  is  the  especial 
danger,  in  construing  a  will  such  in  character  and  descrip- 
tion as  that  before  the  Court,  of  departing,  without  plain 
and  absolute  necessity,  from  the  correct  and  proper  meaning 
of  the  words  in  which,  by  choice  or  chance,  it  has  occurred 
or  happened  to  the  testator  to  express  himself;  for  off  the 
beaten  track  tliere  is  neither  path,  nor  mark,  nor  guides 

Of  course,  in  speaking  of  the  issue  of  Jane  Morgan,  I 

(a)  3  Ves.  118.  {b)  U  Ves.  122. 
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have  meant  to  speak  only  of  the  iadue  of  her  marriage  with         1846. 
Thomas  Morgan. 

What  I  have  said  of  Jane  Morgan  and  her  issue  bj 
Thomas  Morgan  will  apply^  of  course,  mutatis  mutandis^ 
to  Ann  Thomas  and  her  i^ue  by  John  Thomas,  and 
also  to  Sarah  Eyans  and  her  issue  by  any  maniOge  or  mar- 
riages* 

Then  comes  the  question  as  to  the  share  of  the  brother, 
John  Evans,  who,  as  I  understand,  survived  the  testator,  and 
died  without  having  ever  had  a  cliild.  This  is,  perhaps,  not 
without  difficulty.  But,  as  I  have  sdd,  I  cannot  persuade 
myself,  upon  a  will  of  the  class  in  which  this  will  is  included, 
to  depart  without  manifest  necessity  from  the  correct  and 
proper  interpretation  of  the  phraseology  used ;  and  when  I 
observe  the  exclusion^  from  the  gift  that  I  have  been  con- 
sidering, of  Jane  Morgan's  issue  by  any  other  husband 
than  Thomas  Morgan,  and  of  Ann  Thomas's  issue  by  any 
other  husband  than  John  Thomas,  I  find  myself  obliged  to 
say,  that  the  words  "  dying  Without  issue  lawfully  begot- 
ten," and  the  words  "  so  dying  as  aforesfud  without  issue," 
must  be  read,  not  as  qualified  by  the  terms  of  the  pre- 
ceding gift  to  the  issue  of  the  testator's  brother  and  sisters, 
but  aa  pointing  to  a  general  failure  of  issue,  whensoever 
happening,  according  to  the  general  and  ordinary  (though,  I 
agree,  not  the  necessary  or  universal)  meaning  of  the  phrase 
"  dying  without  issue,"  and  according  to  that  general  and 
ordinary  interpretation  of  the  expression  **  lawfully  begot- 
ten," which  makes  it  equivalent  to  '*  begotten  or  to  be  be- 
gotten," which  treats  it  as  referring  to  legitimacy,  and  not 
to  the  time  of  geniture.  I  must  accordingly,  I  thinkj  con- 
sider, that,  John  Evans  and  the  testator^s  widow  being  dead, 
John  Evans's  share  has  fallen  into  the  general  residue, 
therefore,  to  the  widow's  estate,  or  to  that  estate  and  the 
next  of  kin.  What  I  have  said  must  be  understood  as 
referring  to  a  case  not  touched  by  the  recent  Will  Act, 
before  which  this  testator  died. 
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1846.  It  has  been  argued^  that  the  next  of  kin  are  entitled  to  a 

moiety  of  John  Evans's  share.  That,  however^  is  not  my 
opinion.  The  case  seems  to  me  to  fall  within  the  rule, 
most  correctly,  I  believe,  stated  by  Sir  William  Grant  in 
Cambridge  v.  Rous  (a)  and  LecAe  v.  Eobmson  (Jb),  notrntli^ 
standing  the  expression  of  exception,  which  appears  to  me 
to  mean  no  more  than  saying  that  the  testator  intends  to 
make  certain  bequests  afterwards  made  by  him.  I  need 
not,  therefore,  consider  the  title,  if  any,  of  the  widow  as 
surviving  executrix,  the  executors  having  had  unequal  be- 
quests, and  the  testator  having  died  before  the  act  for 
changing  the  equitable  presumption  as  to  executors.  Nor 
need  I  lay  any  stress  on  the  absence  of  any  inquiry  in  the 
decree  as  to  the  next  of  kin. 

I  need  scarcely  say,  that  I  consider  the  bequest  of  the 
Bank  Annuities  &c.  to  the  brother  and  sisters  as  specific; 
that  this  bequest  is  not  subject  to  tlie  general  pecuniary 
legacies  (notwithstanding  the  observation  upon  the  word 
^^  other  ");  and  that  the  widow  was  not  entitled  to  have  the 
reversionary  interest  in  stock  under  the  settlement  sold  or 
converted. 


Declare,  tliat,  according  to  the  true  coustruction  of  the  testator^s 
will,  every  child  or  other  descendant  of  Sarah  Williams,  who  canie 
into  existence  in  the  lifetime  of  the  testator's  widow,  Frances  Lucy 
Evans,  became  entitled  to  a  vested  interest  in  remainder  expectant 
on  the  decease  of  the  sarvivor  of  the  said  Sarah  Williams  and  Frances 
Lucy  Evans,  in  an  equal  share  of  oue-fourth  part  of  the  money  in 
the  £S  per  Cent,  Consols,  and  money  on  mortgages,  bonds,  notes, 
and  book-debts,  specifically  bequeathed  by  his  will. 

And  declare,  that  every  child  or  other  descendant  of  Jane  Morgan 
by  Thomas  Morgan,  who  was  living  at  the  death  of  the  testator,  or 
who  came  into  existence  between  that  period  and  the  death  of  the 
said  Jane  Moi^an,  became  entitled  to  a  vested  interest  in  remainder 
expectant  on  the  death  of  the  survivor  of  the  said  Jane  Morgan  and 
Frances  Lucy  Evans,  in  an  equal  share  of  one-fourth  part  of  the  said 
monies  and  property. 

(a)  8  Ves.  12,  25.  (b)  2  Mer.  3G3,  392. 
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And  declare,  that  every  child,  or  other  descendant  of  the  de- 
fendant Ann  Thomas  by  John  Thomas,  who  was  living  at  the  death 
of  the  said  testator,  or  has  since  come  into  existence,  has  become,  and 
that  every  snch  child,  or  other  descendant,  who  shall  come  into 
existence  before  the  death  of  the  said  defendant  Ann  Thomas  will 
become,  entitled  to  a  vested  interest  in  remainder  expectant  upon  the 
decease  of  the  survivor  of  the  said  Ann  Thomas  and  Frances  Lucy 
Evans  in  an  equal  share  of  one-fourth  part  of  the  same  monies  and 
property. 

And  declare,  that,  upon  the  death  of  John  Evans^  the  one-fourth 
share  of  the  same  monies  and  property,  with  interest,  whereof  he  was 
entitled  for  life,  passed  to  the  defendant  William  Jones,  as  the  per- 
sonal representative  of  the  said  Frances  Lucy  Evans.        *        * 

Take  the  account  of  what  is  due  to  the  parties  in  respect  of  their 
shares,  having  regard  to  the  declarations  herein  contained. 


1846. 


Eyre  v.  Green. 


April  25M. 


At  the  time  of  the  execution  of  the  next-mentioned  in-  The  owner  of 
denture,  Jeremiah  Hodges  was,  mider  the  will  of  his  father,  ^'^ei'o?*' 
Anthony  Hodges,  tenant  for  life  in  possession  of  a  mansion-  9^^?^  ""** 
house,  called  Boulney  Court,  and  of  certain  freehold  estates  nanted  on  his 
in  tlie  coimty  of  Oxford,  and  of  a  copyhold  estate  in  the  conv^^uch 
county  of  Berks,  with  reminder  to  his  son  William  Hodges  ^'^j^Vm™  ^'^ 
in  tail,  but  subject,  as  to  part  of  the  estates  in  the  county  »houidbeof 
of  Oxford,  to  a  mortgage  for  a  term  of  2000  years,  created  value  of  i;^oo, 
by  Anthony  Hodges,  by  an  indenture^  dated  the  7  th  March^  MmsdffoAife, 
1754,  for  securing  the  principal  sum  of  £8000,  and  interest   "^^^^l^' 
By  an  indenture,  dated  the  19th  December,  1803,  being  intent  that  his 
the  settlement  executed  on  the  marriage  of  William  Hodges  ihould  yearly 

receive  for  her 
jointure  ;^00, 
to  he  charged  upon  the  same  hereditaments.  The  settlor,  not  having  made  any  settlement  in 
pursuance  of  the  covenant,  by  his  will,  confirming  the  settlement,  devised  his  estates  in  the 
counties  of  Oxford  and  Berkshire  to  his  wife  for  Ufe.  He  afterwards,  by  deed,  revoked  his 
will  as  to  the  estates  in  Oxfordshire,  which,  consequently,  on  his  death,  descended  to  his  heir-at- 
law.  The  jointress  insisted  that  she  was  entitled  to  the  Berkshire  estate  for  her  life,  free  from 
any  contribution  towards  her  jointure;  and  that  the  Oxfordshire  estates  were  exclusively  liable 
to  satisfy  the  covenant.  But  it  was  held,  that,  as  no  intention  to  benefit  the  jointress  to  the 
extent  for  which  she  contended  appeared  on  the  face  of  the  will,  the  two  estates  were  liable  to 
contribute  rateably  to  the  satisfaction  of  the  covenant. 
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1846.  with  his  wife  Catherine,  after  redtdng^  among  other  things, 
that,  by  the  will  of  Anthony  Hodges,  he  was  sdsed  in  r&- 
tnftiT^^^r  in  tail  male  expectant  on  the  decease  of  Jeraniah 
Hodgea,  his  father,  of  the  said  capital  messuage  of  Bonlnejry 
and  other  hereditaments  in  the  counties  of  Oxford  and 
Berks,  then  of  the  annual  value  of  £1500,  or  thereaboati^ 
he  did,  for  himself,  his  heirs,  executors,  and  adminiatnton^ 
covenant  with  Edmund  Francis  Oreen,  Charles  Green,  John 
Eyre,  and  Walpole  Eyre,  their  heirs  and  assigns,  well  and 
effectually  to  grant,  convey,  settle,  limit,  or  assure  such  or 
so  much  and  such  part  thereof  as  should  be  of  the  dear  an- 
nual amount  of  £900  and  upwards,  clear  of  all  mortgages 
and  incumbrances,  to  the  use  of  himself  for  life,  and,  after 
his  death,  to  the  use,  intent,  and  purpose  that  the  said  Cathe- 
rine (in  case  she  should  survive  him),  and  her  assigns,  should, 
immediately  after  his  decease,  yearly  receive  and  take  for 
her  life,  for  her  jointure  and  in  bar  of  dower,  one  annual 
sum  or  clear  yearly  rent-charge  of  £800,  to  be  chaigeaUe 
upon  and  yearly  issuing  and  payable  out  of  the  said  here- 
ditaments of  the  annual  amount  or  value  of  £900,  so  to  he 
conveyed  as  aforesaid,  and  to  be  pdd  yeaiiy;  with  usual 
powers  of  distress  and  entry,  and  perception  of  rents  and 
profits,  without  impeachment  of  waste,  for  securing  the  pay- 
ment of  the  said  rent-charge ;  and,  subject  thereto,  to  the 
use  of  the  said  covenantees,  for  100  years,  upon  trust  for 
securing  the  said  annuity;  with  remainder  to  the  use  of  the 
covenantor  in  fee. 

William  Hodges,  by  his  will,  dated  the  9th  May,  1806, 
aft;er  confirming  the  settlement  made  on  his  marriage,  gave 
and  devised  to  Edmund  Francis  Green  and  Charles  Ghreen, 
and  their  heirs,  all  that  his  capital  mansion-house,  called 
Boulney  Court,  with  the  pleasure-grounds  and  appurtenan- 
ces thereunto  belonging,  and  all  his  farms,  lands,  and  here- 
ditaments in  the  county  of  Oxford,  and  his  farms,  lands, 
and  hereditaments  in  the  parish  of  Wargrave,  in  the  county 
of  Berks,  or  elsewhere  in  Great  Britain,  with  their  and  every 
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of  their  appurtenances,  to  hold  the  same  to  the  said  E.  F.  1846. 
Green  and  Charles  Green,  and  their  heirs,  to  the  nse  of  his 
the  testator's  wife,  Catherine,  and  her  assigns,  during  her 
life ;  with  remainder  to  trustees,  to  preserre  the  contingent 
remainders ;  with  remainder  to  the  testator's  first  and  other 
sons  snccessiyel J  in  tail ;  with  remainder  to  his  Araghters, 
as  tenants  in  common  in  tail ;  with  remainder  to  Frederick 
Bichard  Hodges  for  life ;  with  diyers  remainders  oyer.  And 
his  will  was,  that  his  said  wife  Catherine  should  have  the 
use  and  enjoyment  during  her  natural  life  of  all  the  house- 
hold furniture,  plate,  jncttupes,  paintings,  prints,  linen,  china, 
fixturecf,  and  implements  of  household,  of  what  nature  or 
kind  soever,  that  should  be  found  in  or  about  his  said  maa- 
alon-house,  called  Boulney  Court,  in  the  county  of  Oxford 
aforesaid,  at  his  death ;  and,  from  and  after  the  decease  of 
his  said  wife  Catherine,  the  said  household  furniture,  plate, 
&c,  should  be  deemed  as  hdr-looms,  and  from  time  to  time 
to  be  used  and  enjoyed,  as  far  as  the  rules  of  law  would  ad- 
mit, by  the  person  and  persons  who  for  the  time  beingdiould 
be  in  possesion  of  his  said  inaiisi<Hi-bouse,  with  ibe  appur- 
tenances, by  virtue  of  the  limitations  of  his  said  wilL 

By  an  indenture  of  mortgage,  dated  the  31st  May,  1806, 
William  Hodges  conveyed  sudi  port  of  his  freehold  eistates 
in  the  county  of  Oxford  as  was  not  comprised  in  the  tenn 
of  2000  years  to  the  use  of  the  said  Ednrand  Francis  Green 
and  Charles  Green,  their  heirs  and  assigns,  for  securing 
i6«3O0O  and  interest ;  and,  by  another  indenttnre  of  mort- 
gage, dated  the  25th  October,  181),  indorsed  on  the  last- 
mentioned  deed,  he  charged  the  premises  therein  comprised 
with  payment  of  a  further  sum  of  dE2000  and  interest. 

By  indentures  of  lease  and  release,  dated  reflectively  tiie 
4th  and  5th  December,  1811,  William  Hodges  granted  and 
released  to  the  said  Charles  Green  and  George  Green,  and 
their  heirs  and  assigns,  the  said  capital  messuage  and  all  the 
premises  situate  in  the  county  of  Oxford,  upon  trust  to  sell 
the  same,  or  any  part  thereof,  and  in  the  meantime  to  di»- 
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1846.  pose  of  it  by  way  of  mortgage,  and  to  stand  possessed  of 
the  monies  to  arise  from  such  sale  or  mortgage,  upon  the 
trust  for  payment  of  the  mortgage  debt  of  iESOOO,  and 
other  debts  mentioned  in  the  deed;  and,  as  to  the  suiplos,  to 
stand  possessed  thereof  in  trust  for  the  testator,  his  execu- 
tors and  administrators,  as  personal  estate ;  and  as  to  such 
of  the  hereditaments  as  should  not  be  sold,  upon  trust  for 
the  testator,  his  heirs  and  asogns.  And  it  was  thereby 
declared,  that,  until  a  sale,  the  trustees  should  receive  the 
rents  of  the  said  hereditaments,  and  the  money  to  arise  by 
the  sale  of  the  timber,  and  thereout  pay  the  interest  on  the 
£8000  mortgage-money;  and,  in  the  next  place,  should  pay 
to  his  wife  Catherine  an  annuity  or  dear  yearly  sum  of 
£750  quarterly,  the  first  payment  to  be  made  on  the  25th 
March  then  next ;  the  same  annuity  to  be  for  her  sole  and 
separate  use,  and  free  from  the  debts,  control,  or  inter- 
ference of  her  husband,  and  her  receipts  to  be  good  dis- 
charges for  the  same. 

The  testator  died  in  January,  1813,  without  having  made 
any  settlement  or  conveyance  in  pursuance  of  the  covenant 
for  that  purpose  contained  in  his  marriage  settlement,  and 
without  having  revoked  or  altered  his  will,  except  so  far  as 
it  was  revoked  by  the  indentures  of  the  31st  May,  1806, 
the  25th  October,  1811,  and  the  4th  and  5th  December, 
1811.  He  was  survived  by  his  wife,  and  by  Frederick 
Richard  Hodges,  who  was  his  brother  and  heir-at-law. 

By  a  decree,  bearing  date  the  20th  November,  1827,  and 
pronounced  by  the  then  Master  of  the  Bolls,  in  a  cause  in 
which  Frederick  Richard  Hodges  was  plaintiff,  and  the  siud 
Charles  Green  and  others  were  defendants,  it  was  declared, 
that  the  deeds  of  the  4th  and  5th  December,  1811,  operated 
as  a  revocation  of  the  will  of  the  testator  as  to  his  Oxford- 
shire estates ;  and  that  Frederick  Richard  Hodges,  as  the 
heir-at-law  of  tlie  testator,  was  entitled  to  such  last-men- 
tioned estates,  subject  to  tlie  several  incumbrances  and 
liabilities  affecting  the  same. 
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In  August,  1843,  Frederick  Richard  Hodges  died,  hav-         1846. 
5"g>  by  his  will,  devised  all  his  real  estates  to  the  plaintiffs 
(whom  he  appointed  his  executors),  for  the  term  of  500 
years,  upon  certain  trusts,  and,  subject  thereto,  for  the  bene- 
fit of  certain  de\d8ees  in  strict  settlement. 

The  present  bill  was  filed  against  the  trustees  of  the 
marriage  settlement  of  William  Hodges,  his  late  wife,  and 
her  present  husband,  and  the  devisees  beneficially  interested 
under  the  will  of  Frederick  Richard  Hodges,  for  the  pur- 
pose of  obtaining  the  declarations  of  the  Court  as  to  the 
rights  of  the  plaintiffs  and  other  parties  immediately  in- 
terested in  the  Oxfordshire  estates ;  and  one  question  raised 
by  the  bill  was,  what  part  of  the  jointure,  rent-charge,  or 
annuity  of  £800  those  estates  were  liable  to  bear  ? 

With  reference  to  this  point,  by  the  decree  in  this  cause, 
dated  the  5th  June,  1845,  it  was  referred  to  the  Master  to 
inquire  what  real  estates  William  Hodges,  the  testator,  was 
seised  of  or  entitled  to  at  the  time  of  his  death,  and  what 
rciil  estates  passed  by  his  will,  and  whether  the  Oxfordshire 
and  Berkshire  estates,  or  either  and  which  of  them,  or  any 
and  what  parts  thereof,  were  subject  to  any  incumbrance 
other  than  the  mortgages  for  £8000,  £3000,  and  £2000. 

The  Master,  by  his  report,  certified  that  William  Hodges 
was,  at  the  time  of  his  death,  seised  of  the  said  copyhold 
estate  in  Berkshire,  and  that  the  same  passed  by  his  will ; 
and  that  he  was  also,  at  the  time  of  his  death,  seised  of 
the  said  several  freehold  estates  in  the  county  of  Oxford, 
which,  according  to  the  before-mentioned  decree,  did  not 
pass  by  his  will,  subject  as  to  a  portion  thereof  (which  he 
specified,)  to  the  mortgage  debt  of  £8000,  and  the  term  for 
securing  it ;  and,  as  to  the  remfuning  portion,  to  the  mort- 
gages for  £3000  and  £2000 ;  and  subject,  as  to  the  whole 
of  the  said  estates  in  the  county  of  Oxford,  to  the  said  in- 
dentures of  the  4th  and  5th  December,  1811.  And  he 
found,  that,  by  reason  of  the  revocation  of  the  testator's  will, 
as  before  mentioned,  the  said  freehold  estates  descended 
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1846.  upon  the  heir-at-law  of  the  eaid  William  Hodges^  and  that 
they  were  exclusively  liable,  so  far  as  they  would  extend, 
to  satisfy  the  covenant  of  the  said  William  Hodgea  con- 
tained in  the  indenture  of  the  5th  December,  1811,  for 
securing  the  annuity  of  £800,  and  were  subject  to  aooh  an- 
nuity of  £800  as  aforesaid.  And  he  found,  that  the  Oxford- 
shire estates  were  not  subject  to  any  other  incombrance 
than  the  said  mortgages  for  £8000,  £3000,  and  £2000,  (if 
the  same  or  any  of  them  were  still  subsbting),  and  the  said 
annuity  of  £800. 

To  this  report  exceptions  were  taken  by  the  defendants, 
the  devisees  under  the  will  of  Frederick  Bichard  Hodges; 
the  groimd  of  the  exceptions  being,  that  the  Master  ought 
not  to  have  found  that  the  Oxfordshire  estates  were  exclu- 
sively liable  to  satisfy  the  covenant,  and  that  he  ought  to 
have  found  that  the  Berkshire  estate  was  subject  and  liable 
to  satisfy  the  covenant,  and  to  the  payment  of  the  annuity 
of  £800,  or  some  port  thereof. 

Mr.  Bazalgette  and  Mr.  FoUeti,  for  the  exceptants. — The 
Master,  in  holding  the  Berkshire  estate  to  be  exonerated 
from,  and  the  Oxfordsliire  estates  to  be  exclusively  bur- 
dened with,  the  rent-charge  of  £800,  professed  to  proceed 
upon  the  principles  contained  in  Griff  by  v.  Powell  {a)  and 
Knight  v.  Calthrope  (b).  But  the  latter  case  is  denied  to 
be  law,  and  the  former  was  supported  in  the  House  of 
Lords,  on  the  ground  of  an  apparent  intention  in  the  tes- 
tator to  prevent  the  merger  of  the  rent-charge.  [The  Vice- 
Chancellor. — The  effect  of  Lord  BroughanCs  speech,  on  ad- 
vising the  House  of  Lords  to  affirm  the  judgment  in  Grigby 
V.  Powell^  was,  as  I  understand  it,  this — ^that  it  lay  on  those 
who  alleged  that  the  whole  of  the  jointure  was  to  come 
out  of  one  portion  of  the  estate  to  shew  it ;  and  that,  in 
that  case,  they  did  shew  it  by  the  contents  of  the  particu- 

(a)  5  Sim.  290 ;  3  CI.  &  Finn.  103.  {b)  1  Vcm.  347. 
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lar  instrument.]  There  is  nothing  in  this  will  to  shew  that  1846. 
the  testator  intended  to  exonerate  the  Berkshire  estate ;  on 
the  contrary,  he  shews  a  clear  intention  that  the  Berkshire 
estate  shall  remain  subject  to  the  burden,  and  the  Oxford- 
shire estates  shall  be  dischargedj  so  far  as  he  has  power  to 
do  so.  It  is  only  by  resorting  to  the  effect  of  revocation 
that  the  contrary  can  be  argued.  But  how  can  a  man 
construe  a  will  by  the  instrumentality  of  the  revocation  of 
a  will  partially  by  deed?  K  that  cannot  be  done,  the 
Berkshire  estate  is  not  exonerated :  and  if  it  be  not,  the 
Court  will  apportion  the  rent-charge  between  the  two  es- 
tates. Should  the  Court  decline  to  make  the  apportion- 
ment, it  may  consider  the  gift  of  the  Berkshire  estate  for 
life,  and  the  grant  of  the  £750  annuity  out  of  the  Oxford- 
shire estate,  as  in  satisfaction  of  the  covenant  contained 
in  the  settlement.  The  presumption  in  favour  of  satisfac- 
tion or  part  performance  is  stronger  m  the  case  of  a  deed 
than  a  will :  Weyland  v.  Weyland{a)f  Middletan  v.  Prior  (6). 
It  is  submitted,  however,  that  the  Court  will  not  decline  to 
make  the  apportionment,  more  espeoially  as  there  was  in  the 
settlement  a  power  of  selecting  the  estates  to  be  charged, 
which  power  has  descended  upon  persons  having  conflicting 
interests. 

Mr.  i2ti#«efland  Mr.  W.  M,  James,  for  the  jointress. — The 
performance  of  the  covenant  is  a  l^al  obligation  which  de- 
scended to  the  heir.  There  is  a  variety  of  assets  out  of 
which  it  may  be  satisfied ;  but  the  onus  is  on  the  heir,  and 
not  on  the  devisee.  There  is  no  existing  rent^diarge  either 
on  the  whole  or  any  specified  part  of  the  lands,  but  a  mere 
covenant  to  settle  an  annual  sum,  to  be  paid  out  of  a  certun 
portion,  in  value,  of  the  estates.  This  is  to  be  considered  as 
a  debt  to  the  payment  of  which  the  descended  estate  is 
liable  in  preference  to  the  devised  estate.      Suppose  the 

(a)  2  Atk.  682.  (6)  Ambl.  390,  App.  J.  (ed.  Blunt). 
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1846^  testator  had  made  a  yolimtary  conveyance  of  a  portion  of 
the  estate  to  A.  B.^  and  bad  allowed  the  other  portion  to 
descend  to  the  heir^  and  the  jointress  had  come  to  have  the 
jointure  made  good :  could  the  heir  have  made  the  volunteer 
contribute  ? — and  why,  then,  the  devisee  ?  And  what  differ- 
ence does  it  make  that  the  jointress  happens  to  be  the  devi- 
see ?  The  testator  has  said  that  he  will  give  her  the  whole 
benefit  of  the  settlement,  and  something  more.  Besides, 
the  Berkshire  estate  being  copyhold,  the  covenant  to  create 
a  legal  term  for  securing  the  annuity  was  inapplicable  to 
that  estate. 

Mr.  Swanstan  and  Mr.  J^.  BayUy^  for  the  plaintiffs. 

Mr.  Wigram  and  Mr.  SmytliCy  for  the  defendants  other 
than  the  exceptants. 

Mr.  BazalgettCi  in  reply. 

The  Vice-Chancellor. — As  Berkshire  is  mentioned  in 
the  settlement,  and  as  the  Berkshire  property  is  entirely 
copyhold,  I  am  of  opinion,  that,  for  every  purpose  of  this 
argument,  it  stands  upon  the  same  footing  as  if  it  had  been 
irechold. 

The  first  question  with  which  I  have  to  deal  is,  I  think, 
one  that  would  equally  have  arisen  had  any  other  per- 
son than  the  wife  been  a  devisee,  and  had  she  not  been  a 
devisee.  It  is  contended,  that,  in  such  a  case,  the  whole  of 
the  obligation  would,  as  between  the  devisee  and  the  heir, 
fall  exclusively  on  the  heir,  by  analogy  to  the  case  of  ordi- 
nary specialty  debts.  How  would  it  have  been  in  the  case 
of  a  rent-charge  ?  In  the  case  of  a  legal  rent-charge  affect- 
ing the  whole  estate,  the  devisee  and  the  heir  must  have 
contributed  rateably,  notwithstanding  any  personal  lia- 
bility on  the  part  of  the  testator  to  pay  it,  if  it  appeared 
from  the  nature  of  the  transaction  that  the  real  estate  was 
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intcD(led  to  be  the  first  fund  to  pay.     In  the  same  manner,         1846. 
if  the  rent-charge  had  been  equitable,  I  apprehend  that  the 
same  consequence  would  follow. 

Here  the  case  stands  thus :  that,  instead  of  there  bein^r  a 
legal  or  equitable  rent-charge  affecting  the  whole  estate,  the 
whole  estate  is  subject  to  a  covenant  on  the  part  of  the 
testator  that  he  will  appropriate  a  portion  of  it,  not  specify- 
ing what,  of  the  value  of  £900  a-year,  or  £900  a-year  and 
upwards,  for  the  purpose  of  being  settled  in  a  particular 
manner,  but  only  for  a  limited  object,  leaving  him  a  valu- 
able beneficial  interest ;  in  fact,  only  for  the  purpose  of  a 
rent-charge  for  life.  Not  having  fulfilled  the  covenant,  he 
devises  a  portion  of  the  estate,  and  leaves  the  rest  to 
descend. 

My  opinion  is,  that,  whether  the  heir-at-law  was  or  was 
not,  whether  the  devisee  was  or  was  not,  liable  to  an  action 
upon  this  covenant,  the  whole  estate  was  liable  to  the  ful- 
filment of  it,  and  that  a  portion  of  the  estate  for  this  par- 
ticular purpose  was  to  be  selected  by  the  devisee  and  the 
heir,  together  representing  the  entire  property.  I  am  of 
opinion,  therefore,  supposing  that  any  other  person  than  the 
wife  had  been  devisee,  and  the  wife  had  not  been  a  devisee, 
there  must  have  been  an  apportionment  of  this  rent-charge 
over  the  whole  estate. 

The  next  question  is,  whether  the  circumstance  of  the 
wife  being  devisee  makes  any  difference?  I  am  of  opinion, 
that  the  will  exhibits  an  intention  that  the  whole  rent- 
charge  of  £800  a-year  should  continue  in  force,  as  far  as 
it  could  continue  in  force  consistently  with  the  circum- 
stance, that  the  will  gives  to  the  wife  for  life  the  whole 
estate  out  of  the  rents  of  which  the  jointure  was  to  come. 
There  was  not,  therefore,  at  any  moment,  any  intention  of 
satisfaction.  I  think  that  the  will  lefl  the  jointure  as  it 
was.  The  jointure  was  left  as  it  was  at  the  testator's  death, 
and,  being  left  in  its  original  state,  it  charged  every  portion 
of  the  property  equally,  and  that  brings  the  case  round  to 
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1846. 


one  of  apportionment^ — a  condumon  which  I  orwifBdor  en- 
tirely consistent  with  Griff  by  y.  Pawett. 

DRCLARBy  that  the  rent-eharge  of  £800  a-year  equally  affeets  ereiy 
portion  of  the  property,  and  that,  therefore,  the  Berkshire  estate  is 
liable  to  contribute.  With  that  declaration,  refer  the  case  back  to 
the  Master,  without  either  allowing  or  oyermling  the  ezoeptioiis. 


March  12lA. 


Costs  ai  be- 
tween solicitor 
and  client  will 
be  allowed  to 
Uie  plaintiff  in 
a  legatee's 
soity  where 
there  is  a  de- 
ficient fiind. 


BURKITT  V.   RaKSOH. 

Mr  cooper,  for  the  plwntiflBb,  who  were  l^atees  (a), 
applied  to  the  Court  that  they  might  be  allowed  their  costs 
as  between  solicitor  and  client^  the  fund  being  insufficient 
for  payment  of  the  legacies. 

Mr.  Bacon  appeared  for  the  defendants,  and  did  not  op- 
pose the  application. 

The  Vice-Chancellor  said,  that,  unless  it  should  appear 
u{)on  inquiry  tliat  there  was  any  rule  in  the  Court  to  the 
contrary,  he  thought  the  plaintiffs  entitled  to  such  costs. 

(a)  See  ante,  395. 


March  2l8t. 

It  is  not  the 
practice  to 
enter  evidence 
at  read,  saving 
just  exceptions. 


Sherwood  v.  Beveridoe. 

J.N  answer  to  a  question  put  to  him  by  the  Courty  the 
Registrar  said,  that  it  was  not  the  practice  to  enter  eyidencc 
as  read,  saving  just  exce])tions. 
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HoLROYD  V.  Wyatt.  AprUUth. 

jyLR.  ELMSLEY  moved  to  open  the  biddings  upon  an  The  Court 
advance  of  £300  on  £3500.     He  cited  Lawrence  y.  HaUi^  o^^^^ 
day  {a)  and  Cochrane  v.  Cochrane  {b).  ^IZ^ 

;£  10  per  cent. 

The  VICE-CHANCELLOR  declined  to  make  any  order^  un- 
less the  advance  amounted  to  £10  per  cent,  at  least. 

Elmsley  consented  to  make  that  advance. 

(a)  6  Sim.  296.  {h)  2  Rufls.  &  M.  684. 


R 


Jenkins  t;.  Goweb.  ApHl2\et. 


EES  PRICE,  by  his  will,  dated  the  20th  January,  1824,  Tertator  di- 

after  devising  and  bequeathing  freehold  and  leasehold  pro-  trustees  to  pay 

perty,  and  his  stock  and  crop,  furniture,  plate,  books  and  ^^^stwA  to 

linen,  and  all  bonds  and  notes  of  hand  for  monies,  to  his  wife,  Jl?  ^  ^"^"L 

^  ,  ^  life,  and,  after 

her  heirs,  and  assigns,  for  ever,  subject  to  the  payment  of  ber  decease,  to 
his  debts,  his  funeral  expenses,  and  the  costs  of  proving  his  capital  to  such 
will,  gave  and  bequeathed  unto  Edwin  Gower  and  David  J^^Vro^" 
Powell  Lucas,  their  executors  and  administrators,  all  his  aiiares  and  pro- 

portions,  at 

monies  vested  in  the  pubUc  government  funds,  whether  such  times,  and 

.       J.        .      1  •  «  j.i_         •  •xi_     11  j»   'J       1     in  such  manner, 

standing  m  his  own,  name  or  otherwise,  with  all  dividends  ^  „ig|,t  be  ex- 
pressed in  any 
codicil  or 'codicils  to  his  will;  and,  in  default  of  such  direction'or  appointment,  to  transfer  and 
make  over  the  same  unto  sudi  person  or  persons  as  would,  under  and  by  virtue  of  the  Statutes 
of  Distribution  of  Intestates*  Estates,  have  been  entitled  to  his  personal  estate  in  case  he  had  died 
intestate.  The  testator  died  without  making  any  appointment  by  codicil,  leaving  his  wife  sur* 
▼iving  him.  The  wife  afterwards  died: — Heldf  that  the  fund  oelonged  to  those  who,  at  the 
testator's  death,  and  not  to  those  who  at  the  widow's  death,  would  have  been  entitled  to  his 
personal  estate  in  case  he  had  died  intestate ;  consequently,  that  the  widow  was  entitled  to  a 
distributive  share  of  the  fund. 

But  iembU,  that  there  was  no  joint  tenancy  between  the  widow  and  the  next  of  kin  of  the 
testator  livine  at  his  death ;  and,  therefore,  that  the  widow,  having  forvived  those  next  of  kin, 
wu  not  entiUfd  to  take  the  whole  fond  by  i nrvivonbip. 
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1846.  thereon^  in  trust  that  they  the  said  trustees,  their  executors 
or  administrators,  or  the  survivor  of  them,  his  executors  or 
administrators,  should  collect  and  get  in  the  s^d  funds  and 
the  monies  arising  therefrom,  and  place  out  the  same  at  in- 
terest, in  his  or  their  name  or  names,  in  government  or  real 
securities,  in  trust  to  pay  the  dividends,  interest,  and  an- 
nual proceeds  thereof  unto  his  wife,  during  her  life,  and  so 
that  the  receipts  of  hie  said  wife  should  be  good  and  effec- 
tual discharges  for  the  money  which  should  be  thereby  ex- 
pressed to  be  received;  yet,  nevertheless,  so  that  his  wife 
might  not  anticipate,  charge,  or  assign  any  part  of  the  same 
dividends,  interest,  or  proceeds  before  the  same  should  be- 
come due  and  payable ;  and,  afler  her  decease,  in  trust  to  pay 
over  and  transfer  all  the  stocks,  funds,  and  securities,  and  the 
monies  secured  thereon,  unto  such  person  or  persons,  in  such 
shares  and  proportions,  at  such  times,  and  in  such  manner 
and  form,  as  should  or  might  be  expressed  in  any  codicil  or 
codicils  to  that  his  last  will  and  testament ;  and,  in  default 
of  such  direction  or  appointment,  then  should  transfer  and 
make  over  the  same,  or  so  much  thereof,  whereof  no  such 
disposal  should  be  made,  unto  such  person  or  persons  as 
would,  under  and  by  virtue  of  the  Statutes  of  Distribution 
of  Intestates'  Estates,  have  been  entitled  to  his  personal  es- 
tate, in  case  he  had  died  intestate. 

The  testator  died  in  December,  1827,  without  having 
made  any  appointment  of  the  stock,  (amounting  to  £3000 
Consols),  leaving  his  wife  surviving  him.  She  afterwards 
married  the  plaintiff,  Jenkins,  and  died  in  November,  1842. 

The  original  bill  was  filed  by  the  plaintiff,  as  the  admini- 
strator of  his  wife,  against  the  trustees  of  the  £3000  Con- 
sols, claiming  one  moiety  of  that  fund. 

The  Master,  by  his  report,  (in  answer  to  certain  inquiries 
directed  at  the  original  hearing),  found  that  Mary  Price,  the 
testator's  sister,  was  liis  next  of  kin  living  at  his  death,  and 
that  she  died  in  December,  1834  ;  and  that  Watkin  Bevan 
and  others  were  his  sole  next  of  kin  living  at  the  death  of  the 
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widow.    The  plaintiff  accordingly  filed  a  supplemental  bill         1846. 
against  the  personal  representative  of  Mary  Price^  and 
agsunst  the  last-mentioned  next  of  kin. 

The  original  and  supplemental  suit  now  came  on  for 
hearing. 

Mr.  Russell  and  Mr.  Stintany  for  the  plaintiff. — The  next 
of  kin  of  the  testator  living  at  his  own  death,  and  not  his 
next  of  kin  living  at  the  death  of  the  widow,  are  entitled 
to  share  the  fund:  Smith  v.  Smith (a)j  Urquhart  v.  C/r- 
quhart(b).  And,  inasmuch  as  the  testator  does  not  make  use 
of  the  expression  "  next  of  kin,"  but  only  mentions  "  such 
person  or  persons  "  as  would  have  been  entitled,  under  the 
statute,  in  case  he  had  died  intestate,  the  widow  was  not  ex- 
cluded. In  that  respect,  this  case  is  distinguishable  from 
Cholmondeley  v.  Lord  Ashburton  (c) .  Then  the  widow,  having 
survived  the  testator's  sister,  is  entitled  to  the  whole  fund  by 
survivorship :  Witliey  v.  Mangles  {d).  [The  Vice-chancel- 
lor.— If  the  persons  entitled  under  the  statute  at  the  death 
of  the  testator  had  been  the  widow  and  a  child  of  the  tes- 
tator, would  they  have  taken  equally  ?]  We  admit  that 
they  would  not. 

Mr.  Anderdon  and  Mr.  RoU^  for  the  personal  representa- 
tive of  Mary  Price,  said,  that  it  could  not  have  been  the  in- 
tention of  the  testator  to  give  the  widow  any  part  of  the 
fund,  inasmuch  as  he  had  already  given  her  a  life  interest 
in  it:  Davies  v.  Baily{e).  Moreover,  the  expressions  of 
the  will  pointed  only  to  the  next  of  kin  under  the  Statute  of 
Distributions,  which  did  not  include  the  widow :  Garrick 
V.  Lord  Camden  (/).  Supposing,  however,  that  she  was  en- 
titled to  sometliing,  it  could  only  be  a  moiety  of  the  fund. 


(«)  12  Sim.  317.  (i)  4  Beav.  358, 

(6)  13  Sim.  013.  («)  1  Vez.  sen.  84. 

(c)  C  Bear.  86.  (/)  14  Ves.  372. 
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1846.  Mr.  Metcalfe,  for  the  defencboit  Waikm  Bewu— AD  the 

latter  part  of  the  testator's  will  pcHnts  to  a  perkxl  bejrond 
his  deaths  and  not  to  the  time  of  his  death*  He  htm  in  yiew 
those  persons  who  would  at  a  futore  time  be  his  next  ofkio, 
in  case  he  had  then  died  intestate.  The  words  are,  ^after 
her  decease,  in  trust  to  pay  over"  &c  to  her  iqypointment^ 
^*  and,  in  default  of  such  directian  or  iippomtniept^  than 
shall  transfer  and  make  over,"  &c  If '^tben''  is  an  adrerb 
of  time,  (and  it  is  submitted  that  it  is),  the  ease  of  Zoi^  t. 
Blachall (a)  is  in  point  The  testator  has  appointed  afiitore 
time  for  dying  intestate :  Clapton  v.  Bubmer  (b),  Jamee  t. 
Colbeck(e),  Briden  t.  Hewlett  (d),  BmUer  t.  jBMiAa€ff(f> 
At  all  events,  the  plaintiff  is  not  entitled,  for  the  widow 
had  not  merely  an  interest  limited  to  her  fif^  bat  she  was 
restrained  from  anticipation. 

Mr.  Koe  and  Mr.  SaOett,  for  defendants  in  the  same 
interest  with  the  preceding,  dted  MiIkry.Ee[ton{f),  iSmkr 
V.  WTOxOi  {g\  Booth  t.  Vieare  (A). 

Upon  the  question  of  joint  tenancy,  the  case  of  GMim  y. 

Murphy  (i)  was  referred  to.  Before,  however,  the  condn- 
8ion  of  the  argument,  the  plaintiff's  counsel  said  that  they 
would  waive  their  claim  by  survivorship. 

The  Vice-Chancelloiu — The  argummt  for  those  who 
were  the  next  of  kin  of  the  testator  at  his  widow's  death 
seeks,  in  effect,  to  have  the  words  '^  in  case  I  had  died  intes- 
tate" construed  as  being  equivalent  to  '*  in  case  I  bad  at  the 
time  of  my  wife's  decease  died  intestate."  But  that  is  not 
the  correct  meaning,  the  correct  constructicm,  of  the  woids; 

(a)  3  Ves.  480.  (e)  3  Myl.  &  K.  232. 

(b)  10  Sim.  426 ;  6  M.  &  C.         (/)  G.  Coop.  272. 
108.  (p)  13  Sim.  52. 

(c)  8  Ves.  38.  (A)  Ante,  Vol.  1,  p.  6. 
id)  2  Myl.  &  K.  80.                         (t)  2  Y.  &  C.  C.  C.  951. 
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which  cannot  be  bo  read,  unless  the  context  requires  that         1846. 
they  should  be. 

I  think  that  there  is  not  any  such  context.  The  circum« 
stance,  that  the  widow  took  for  life,  is  not  of  itself  su£Scient 
for  the  purpose,  as  various  cases,  with  which  I  agree,  shew 
and  establish:  and  here  there  is,  in  my  opinion,  nothing 
else. 

Sir  Laneeht  ShadweU  says,  in  Clapton  y.  Bubner  (a),  *^  I 
quite  agree  with  that  set  of  cases  which  Mr.  Knighi  Bruce 
has  quoted  in  support  of  the  proposition,  that,  if  you  find  a 
^fl,  ultimately,  of  the  residue  of  the  personal  estate  of  the 
testator,  to  his  relations  or  to  his  next  of  kin,  or  in  words 
which  are  tantamount,  and  the  tenant  for  life  of  the  residue 
happens  to  answer  that  description,  it  is  nothing  more  than 
a  paraphrastical  description  of  the  person  before  mentioned. 
If  A.  B.  were  the  next  of  kin,  it  is  of  yery  little  importance 
whether  the  testator  says,  that,  in  the  eyent  of  his  dying 
without  issue,  the  fund  shall  go  to  A.  B.,  and,  in  the  eyent 
of  A.  B.  dying  without  issue,  the  fund  shall  go  to  a  person 
whom  he  designates  by  a  multitude  of  words  which  point  to 
A.  B.'' 

I  think  that  the  words  '<  in  case  I  had  died  intestate"  must 
be  read  and  construed  according  to  their  ordinary  and  cor- 
rect meaning  and  acceptation. 

With  regard  to  the  daim  of  the  vridow's  representatiye, 
in  Garrick  y.  Lord  Camden^  Lord  Eldon  held,  that  the 
words  ^^  next  of  kin,"  according  to  their  correct  meaning,  did 
not  include  the  wife,  and  be  shewed  that  the  will  there  did 
not  contain  any  provision  or  language  sufficient  to  justify  the 
Court  in  construing  the  words  otherwise  than  according  to 
their  correct  meaning.  Here,  the  words  **  such  person  or 
persons  as  would,"  &c.  do,  according  to  their  correct  mean- 
ing, include  the  widow;  and  the  question,  whether  there  is 
any  provision  or  language  in  the  will  sufficient  to  justify 

(a)  10  Sim.  440. 


< 

* 
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1846.  the  Court  in  constnung  them  otherwise  than  accord^  to 
their  correct  meanings  must^  I  think,  be  aoawered  in  the 
negative. 

The  question  of  joint  tenancy  has  been  wuved  by  the 
plaintiff,  and  therefore  need  not  be  dedded.  Not  leljring  in 
the  least  upon  the  case  of  Godkin  v.  Murphy ,  it  is  not  ma- 
terial to  consider  whetlier,  in  deciding  that  case,  I  took  a 
correct  view  of  the  will  then  in  question,  or  of  the  law  ap 
plicable  to  it. 


Ma^  6th.  Wood  v.  Hardistt. 

The  money  due  W ILLI AM  FORBES,  for  many  years  before,  and  in 

bra^^trast,  1838,  actcd  as  the  solicitor  and  agent  of  the  Sev.  Friskney 

u*cmit^b™*^  Gunniss,  and  during  that  time  received  and  paid  large  sums 

iDstrument  of  moncy  on  his  account. 

under  seal,  ig  a 

specialty  debt.        By  an  indenture,  dated  the  16th  May,  1838,  and  made 

between  Friskney  Gunniss  of  the  first  part,  WiUiam 
Forbes  of  the  second  part,  and  Susanna  Gunniss,  spin- 
ster, sister  of  Friskney  Gunniss  of  the  third  part,  three 
policies  which  had  been  effected  on  the  life  of  Friskney 
Gunniss  in  the  Amicable,  the  Equitable,  and  Norwich 
Union  Assurance  Societies,  were  assigned  to  Forbes,  his 
executors,  admini8tratoi*8,  and  assigns,  subject  to  any  mort* 
gages  affecting  the  same,  upon  trust  that  he,  his  executors, 
administrators,  and  assigns,  should  receive  the  monies  pay- 
able under  them,  and  out  of  the  same  pay  all  mortgages, 
charges,  and  incumbrances  affecting  the  same,  and  the  in- 
terest thereof,  and  all  costs  in  performing  the  said  trusts. 
Then  followed  this  clause : — "  And  it  is  hereby  further  de- 
clared, that,  subject  to  the  trusts  aforesaid,  the  siud  William 
Forbes,  his  executors,  administrators,  and  assigns,  shall 
stimd  possessed  of  the  said  policies  of  assurance,  and  of  the 
monies,  bonuses,  and  accumulations  to  be  received  in  respect 
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thereof^  and  of  all  other  the  premises  hereby  assigned^  or         1846. 
intended  so  to  be,  upon  trust  for  the  said  Susanna,  her  ex- 
ecutorSy  administrators,  and  assigns^  for  her  and  their  own 
absolute  use  and  benefit" 

Friskney  Gunuiss  died  in  November,  1838,  having,  by 
his  will,  dated  the  26th  July,  1838,  appointed  Forbes  and 
Susanna  Gunniss,  his  executor  and  executrix,  and  having 
thereby  devised  and  bequeathed  all  his  real  and  personal 
estate  unto  or  in  trust  for  the  said  Susanna,  her  heirs,  ex- 
ecutors, administrators,  and  assigns. 

The  will  was  proved  by  the  executor  and  executrix  soon 
sRer  the  testator's  death,  but  Forbes  alone  acted  as  execu- 
tor, and  undertook  the  winding  up  of  the  testator's  estate. 
He  received  the  policy  monies,  which,  after  paying  all  in- 
cumbrances, amounted  to  6812/.  8s.  He  also  received 
monies  of  the  testator,  arising  from  a  sale  of  the  testator's 
real  estate,  amounting  in  all  to  5881/.  As.  ScL 

An  account  was  kept  by  Forbes  of  his  receipts  and  pay- 
ments in  respect  of  the  testator's  estate ;  and,  in  October, 
1839,  that  account  was  balanced,  and  memoranda  were 
signed  by  him  and  Susanna  Gunniss,  to  the  effect,  that 
£7000  remained  in  his  hands  due  to  Susanna  Gunniss,  and 
to  be  placed  out  at  interest  on  her  account.  This  sum  was 
afterwards  reduced,  by  payments  made  by  Forbes,  and  aftier 
his  death,  which  occurred  in  January,  1842,  by  payments 
made  by  his  representatives,  to  the  sum  of  £2400. 

Susanna  Gunniss  having  died  in  January,  1844,  the  pre- 
sent bill  was  filed  by  her  executor  against  the  adminis- 
tratrixes of  Forbes,  praying,  that  the  sum  of  J62400,  and 
interest  thereon,  might  be  declared  to  constitute  a  specialty 
debt  due  to  the  plaintiff  from  the  estate  of  Forbes,  and  that 
the  defendants,  admitting  assets  for  the  payment  thereof^ 
might  be  decreed  to  pay  the  same ;  or,  in  case  the  Court 
should  be  of  opinion^that  it  was  not  a  specialty  debt,  or  the 
defendants  should  not  admit  assets,  then  that  the  bill  might 

VOL.  n.  N  N  c.  c.  c. 
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1846.  be  treated  as  a  creditors'  bill,  and  that  Forbes's  estate  might 
be  administered  accordingly. 

The  defendants  by  their  answer  indsted,  first,  that  this 
was  not  a  specialty  debt,  inasmuch  as  Forbes  had  reoeiTed 
the  insurance  money  in  his  character  of  execator  and  not 
under  the  deed  of  assignment ;  and  secondly,  that,  if  there 
eyer  was  a  specialty  debt,  it  had  been  discharged  by  the  sub- 
sequent acts  of  the  parties.     The  defendants  denied  assets. 

The  cause  now  coming  on  for  hearing,  the  point  was 
argued  whether  the  receipt  and  retention  of  the  insuranoe 
monies  by  Forbes  constituted,  under  the  circumstances,  a 
specialty  debt  due  from  him  to  Susanna  Gimniss, 

Mr.  Stoamton,  Mr.  Russelly  and  Mr.  W.  IL  EUis^  for  the 
plaintiff. — The  agreement  under  seal,  that  the  trustee  should 
hold  the  money  in  trust  for  Susanna  Qunniss,  operated  in  the 
nature  of  a  covenant,  and  created  a  specialty  debt.  It  may 
be  conceded,  that,  generally,  a  breach  of  trust  creates  only  a 
simple  contract  debt;  but,  where  a  person,  by  an  instru- 
ment under  seal,  agrees  to  create  a  trust,  the  money  due  in 
respect  of  a  breach  of  that  agreement  is  a  specialty  debt 
In  Lord  Montfort  v.  Lord  Cadogan  (a),  Lord  JEldon  says, 
'^  It  is  said,  the  trustees  are  not  under  covenant,  and  they 
are  not  bound  under  hand  and  seal ;  but  they  have  in  equity 
undertaken  to  execute  the  trusts  exactly  as  if  they  had  so 
executed  the  instrument ;  and  the  general  words,  '  it  is  de- 
clared and  agreed,'  amount  to  a  covenant"  Gifford  v.  Mati" 
ley{b\  Mavor  v.  Davenport  {c\  Turner  v.  fFardle  (rf),  Duhe 
of  St  Albans  v.  £Uis  (e),  Saltoun  v.  Houstoun  {f\ 

Mr.  Heathfield  for  the  defendants,  observed,  that  a  breach 
of  trust  generally  created  a  simple  contract  debt :  Vernon  v. 

(a)  19  Ves.  635,  638.  {ct)  7  Sim.  80. 

{h)  Cas.  temp.  Talbot,  109.  (e)  16  East,  352. 

(c)  2  Sim.  227.  (/)  1  Bing.  433. 
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Vawdrey  (a).  Cox  v.  Bateman{b);  but  he  was  not  prepared         1846. 
to  say  that  it  might  not  be  otherwise  where  the  trust  was 
declared  by  an  instrument  under  seaL 

Mr.  Lee,  amicus  curice,  mentioned  Randall  v.  Lynch  (c). 

The  Vice-Chancellor,  after  referring  to  Bartlett  v. 
Hodgson  (d),  mentioned  in  Piatt  on  Covenants  (e),  said,  that 
unless  any  further  authorities  were  cited  for  the  defend- 
ants, he  shoidd  yield,  though  somewhat  reluctantly,  to  those 
which  had  been  cited  for  the  plaintiff.  And  His  Honor, 
subject  to  any  further  argument  which  the  defendants' 
counsel  might  think  fit  to  adduce  before  the  end  of  the 
term,  directed  a  reference  to  the  Master,  to  inquire  whether 
anything  and  what  was  due  to  the  plaintiff  as  executor  of 
Susanna  Gunniss  under  the  deed,  with  liberty  to  state  any 
circimistances  specially. 

The  case  was  not  again  mentioned. 


(a)  2  Atk.  119;  Barn.  Ch.  (<?)  12  East,  179. 
R.  280.                                                   (d)  1  T.  R.  42. 

(b)  2  Vez.  sen.  19.  {e)  P.  39;  see  6  Beav.261, 
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1846. 

April  \Cthy  Barker  v.  Harrison. 


Mth. 


rii 


An  agent  who  ^  HE  bill  stated,  thaty  in  jVIay,  1837,  the  plaintiff  being 
ul^ofwl^  ^^®  owner  of  a  parcel  of  land  containing  forty-seven  acres, 
prindpal,  and     gituatc  near  the  village  of  Ashford,  in   Derbyshire^  and 

who,  previouily  ^  ^ 

to  the  contraiit,  partly  abutting  on  the  turnpike-road  between  Buxton  and 
into  a  iccret  Bakcwell,  engaged  the  defendant,  a  land  valuer,  living  at 
oesotution  for    Bakewell,  to  sell  the  kinds  for  him :  that  the  defendant  was 

a  resale  of  part  ' 

of  the  property   to  take  £3500  for  them,  if  more  could  not  be  obtained,  and 

at  a  profit,  de-  ,  %  r 

ciaredatnutee  to  rcccive  £\  \ier  Cent,  on  the  purchase-money  by  way  of 

paitothe«['  commission;  that  the  defendant  accordingly  accepted  the 

tent  of  that  agency,  and  made  known  the  phdntiff's  intention  to  sell; 

In  a  rait  bj  and  that,  during  the  year  1837,  several  offers  were  made, 

against  agent,  which,  however,  were  not  satisfactory  in  point  of  amount; 

(^gaiof  fraod  ^^**  ^^  plaintiff  constantly  instructed  the  defendant  not  to 

against  the  de-  g^u  the  lands  otherwise  than  in  one  lot,  unless  he  could  sell 

fendant,  the  i  .  i  /»      i 

latter  was  held  the  hack  lands  (namely  twenty  acres,  which  were  furthest 

burden  of  d^w.  *  ft^D^  the  Buxton  and  Bakewell  road)  separately,  in  which 

SarUc  ^laiT^f*^  case  the  plaintiff  could,  as  the  defendant  knew,  sell  the  re- 

the  plaintiff's  maindcr  of  the  lands  on  very  advantageous  terms ;  that  the 

case,  although     .  *         i  i       i  •    •  i  • 

the  troth  of       last-mentioned  lands,  containmg  twenty-seven  acres,  and  m- 

lars  wasnoT      cluding  "  Well-close,"  were,  in  part,  situate  on  a  hill-side 

J*''**^JP">^«J»  immediately  opposite  Ashford  Hall,  a  mansion  belon^ng  to 

circumsuntiai     the  Duke  of  Devonshire,  and  were,  in  that  respect,  of  great 

^  ^'    importance  to  the  owner  of  Ashford  Hall ;  that  the  agent 

of  the  Duke  of  Devonshire  had  been  desirous  of  purchadng 

the  last-mentioned  lands,  and  had  proposed  to  the  plaintiff 

to  purchase  the  whole  of  the  lands  for  iE3150,  which  offer 

had  been,  with  the  knowledge  of  the  defendant,  refused; 

that  the  lands  remained  unsold  until  the  beginning  of  the 

year  1839,  when  the  defendant  formed  a  scheme  for  turning 

the  sale  of  the  lands  to  a  greater  advantage  to  himself  than 

he  would  derive  from  his  commission ;  that,  in  furtherance 

of  such  scheme,  he  expressly  came  to  the  plaintiff's  house 
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on  the  evening  of  the  2nd  February,  1839,  and  there  and         1846. 
then  had  an  interview  with  the  plaintiff,  and  represented  to       BxaKia' 
him  that  the  lands  appeared  to  hang  heavy  on  hand,  and      „    *• 

Harrison* 

that  he  should  be  gkd  to  buy  the  whole  himself,  if  the 
terms  could  be  agreed  upon,  as  he  should  be  able  to  obtain 
more  money  for  the  same  than  the  plaintiff;  that  the  plain- 
tiff was  induced  to  treat  with  the  defendant,  and,  afler  some 
conversation,  it  was  agreed  that  the  defendant  should  have 
them  for  £3300;   that  thereupon  an  agreement   to  that 
effect  was  signed  by  both  parties,  with  a  stipulation  that 
the  defendant  should  have  a  year's  time  to  complete  the 
purchase,  paying  interest  at  £4  per  cent  from  the  25th 
March  then  next;  that,  about  four  days  afterwards,  the 
defendant  informed  the  plaintiff  that  he  had  sold  the  back 
lands  to  the  Misses  Leedham  for  iEl500,  and  he  requested 
the  plaintiff  to  execute   the  conveyance  to  those   ladies 
direct,  which  the  plwntiff  agreed  to  do ;  that  he  accordingly 
executed  such  conveyance  on  the  27th  March,  1839 ;  that^ 
about  a  fortnight  afler  this  transaction,  the  defendant  in- 
formed the  plaintiff  that  he  had  sold  the  rest  of  the  lands  to 
the  Duke  of  Devonshire  for  £1600  in  money  and  nine  acres 
of  land,  and  he  requested  the  plaintiff  to  join  in  the  convey- 
ance ;  that  the  plaintiff  accordingly  did  so  on  the  18th  Oc- 
tober,  1839;  that  the  before-mentioned  sums  of  £1500 
and  £1600  were  paid  to  the  plaintiff;  and  that,  on  the  21st 
October,  he  received  from  the  defendant  £200,  making, 
together  with  the  two  first-mentioned  sums  £3300;  that 
these  two  conveyances  having  been  executed,  the  agree- 
ment between   the    plaintiff  and   defendant  was  burnt; 
that  the  plaintiff,  afterwards  finding  that  the  value  of  the 
nine  acres,  which  the  defendant  had  obtained  from  the 
Duke  of  Devonshire,  was  £675,  or  thereabouts,  (giving  a 
profit  of  about  £475  to  the  defendant  upon  the  whole  trans- 
action), began  to  suspect  that  the  defendant  had  not  faith- 
fully discharged  his  trust  as  the  plaintiff's  agent;  that  the 
plaintiff  accordingly  made  further  inquiries  on  the  subject, 
and,  in  June,  1844,  ascertained  that,   for  a  considerable 


648  CASES   IN  CHANCKRT. 

1846.        time  previous  to  the  month  of  February^  1839,  the  d^end- 
Barkbii       *^*'  ^^  y>Ge^  negotiating  with  the  Misses  Leedham  for  the 
*•  sale  to  them  of  the  back  lands;  and  that,  on  the  morning  of 

the  2nd  February,  they,  through  their  sister,  Mrs.  Hay- 
ward,  offered  him  £1500  for  them;  with  which  offer  he 
expressed  himself  satisfied,  and  promised  he  would  see  the 
plaintiff  on  that  evening  on  the  matter. 

Ilie  bill  charged,  that  the  defendant  had  abused  the  con- 
fidence which  the  plaintiff  reposed  in  him  as  his  agent,  by  not 
informing  the  plaintiff,  at  the  time  when  he  was  induced  to 
sell  his  lands  to  the  defendant,  that  such  n^otiations  as 
before  mentioned  had  been  going  on ;  and  that,  by  means  of 
such  fraudulent  concealment  and  misrepresentation,  the  de- 
fendant had  been  enabled  to  gain  an  undue  advantage  over 
the  plaintiff,  and  had,  in  fact,  obtained  from  the  Duke  of 
Devonshire  a  conveyance  of  nine  acres  of  land,  of  the  value 
of  d675,  or  thereabouts,  per  acre,  for  the  sum  of  j£200; 
thereby  realizing  a  profit  on  the  purchase  made  from  the 
plaintiff  of  the  sum  of  £475,  or  thereabouts. 

The  bill  then,  after  charging,  that,  under  the  circumstanoes 
aforesaid,  the  plaintiff  was  justly  entitled  to  all  benefit  and 
advantage  which  the  defendant  had  made  by  his  purchase 
from  the  plaintiff;  and  that  the  defendant  ought  to  be  held 
to  be  a  trustee  for  the  plaintiff  of  the  nine  acres  of  land  so 
conveyed  to  him  by  the  Duke  of  Devonshire  as  aforesaid, 
prayed  a  declaration  to  that  effect ;  and  that,  upon  payment 
by  the  plaintiff  to  the  defendant  of  £200,  the  latter  might  be 
decreed  to  convey  the  nine  acres  to  the  plaintiff. 

The  defendant,  by  his  answer,  stated,  that,  though  for- 
merly a  land  agent,  he  was  no  longer  so,  but  the  manager 
of  a  bank ;  that,  in  such  capacity  of  manager,  he  was  in  the 
habit  of  seeing  various  persons ;  and  that  he  had  agreed,  as 
a  matter  of  favour  to  the  plaintiff,  to  answer  any  inquiries 
tliat  might  be  made  of  him  respecting  the  land.  He  de- 
nied that  he  was  to  have  any  compensation  for  so  doing. 
He  submitted,  that  he  was  not  the  plaintiff's  agent,  and 
tliat  it  was  competent  to  him  during  the  whole  period 
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when  the  lands  were  on  sale^  to  become  the  purchaser  of        1846. 
theni;  for  such  price  as  he  could  fairly,  and  with  due  regard       barmb 
to  the  ordinary  rules  between  vendor  and  purchaser,  obtain     „    *• 

Harrison. 

for  the  same.  He  stated,  that  he  was  instructed  to  sell  the 
lands  in  one  lot,  imder  any  circumstances ;  he  denied  the 
qualification  as  to  the  back  lands,  &a  He  admitted  that 
JE3100  had  been  offered  by  the  Duke  of  Devonshire's  agent 
for  the  whole  property,  and  that  the  plaintiff  had  refused 
that  sum.  He  stated,  however,  that  very  shortly  after  the 
contract  for  sale  had  been  entered  into  between  the  plaintiff  and 
himself  he,  the  defendant,  believing  and  acting  upon  the  as- 
surances of  tlie  plaintiff,  that  the  Duke  of  Devonshire  would 
be  willing  to  give  the  defendant  a  high  price  for  the  lands, 
and  with  a  view  to  give  the  Duke  the  option  of  purchasing 
the  whole  or  such  part  thereof  as  he  should  be  desirous  of 
taking,  communicated  to  Sydney  Smithers,  as  the  agent  of 
the  Duke,  that  the  defendant  had  become  the  purchaser  of 
the  said  lands,  and  offered  to  treat  with  the  said  Sydney 
Smithers,  as  such  agent,  for  sale  of  the  whole  or  any  part 
thereof,  &c.  That,  finding  there  was  not  any  probability  of 
the  Duke's  purchasing  the  whole  of  the  lands,  he  (the  de- 
fendant) entered  into  a  verbal  agreement  with  Bichard  Hay- 
ward,  the  husband  of  Mrs.  Hayward  in  the  bill  named,  for 
the  sale  to  him  of  the  back  lands,  at  the  price  of  £1500 ; 
that  Richard  Hayward,  sometime  after  such  agreement  had 
been  concluded,  stated  to  the  defendant  that  he  had  pur- 
chased the  said  lands  on  behalf  of  the  said  Misses  Leedham, 
and  the  defendant  then  for  the  first  time  learned,  or  had  any 
reason  to  suppose,  or  believe,  that  the  said  purchase  was 
made  by  Bichard  Hayward  on  behalf  of  the  said  Misses 
Leedham.  As  to  the  alleged  interview  with  the  plaintiff 
on  the  2nd  February,  he  stated  as  follows : — "  He  is  unable 
at  this  distance  of  time,  and  the  said  agreement  having  been 
destroyed,  to  speak  with  positive  certainty  as  to  the  particu- 
lar day  on  which  the  said  i^eement  was  entered  into,  but 
this  defendant  believes  that  it  was  at  the  latter  end  of  Janu- 
ary, 1839 ;  though  it  may  be  true,  ae  alleged  in  die  said  bill. 
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that  the  said  contract  was  entered  into  on  the  2nd  day  of 
February^  1839.    However,  the  defendant  does  not  belieTe» 
u     *'*  and  therefore  he  denies,  that  it  was  entered  into  at  a  kte 

hour  of,  although  it  might  be  sometime  in,  the  evening  of 
that  day.  And  this  defendant  most  positively  demei  that  it 
was  entered  into  subsequently  to  the  negotiations  unth^  or  offer 
to  this  defendant  byy  the  Misses  Leedham  in  the  said  bill  namedj 
or  any  person  on  their  behalf,  as  in  the  said  bill  in  that  be- 
half alleged ;  and,  save  as  aforesaid,  this  defendant  denies, 
that  he,  the  defendant,  did  at  the  time  in  the  said  bill  in  that 
behalf  mentioned,  or  ever,  form  a  scheme,  &a,  [following  the 
words  of  the  bill,  and  denying  the  circumstances  stated  as 
to  the  interview  of  the  2nd  February.]  In  a  subsequent  part 
of  the  answer,  he  denied  that  the  Misses  Leedham,  through 
the  said  Mrs.  Hayward,  or  any  other  person,  had,  on  the 
morning  of  the  said  2nd  February,  or  at  any  time  previous 
thereto,  or  to  the  defendant's  becoming  the  purchaser  of  the 
said  lands,  proposed  to  the  defendant  to  purchase  twen^ 
acres,  or  any  other  quantity,  of  the  said  lands  for  £1500, 
or  any  other  sum.  He  also  denied  that  he  had  made  such 
profit  of  the  nine  acres,  as  mentioned  in  the  bilL 

Several  witnesses  were  examined  in  support  of  the  plain- 
tifi^s  case. 

Sydney  Smithers,  an  agent  of  the  Duke  of  Devonshire, 
stated  that  the  ^^  Well-close "  and  adjoining  fields  and 
plantation  were  desirable  property  for  the  Duke  of  Devon- 
shire, inasmuch  as  they  overlooked  Ashford  Hall.  The 
Duke  was  not  particularly  desirous  of  purchasing  the  whole 
of  the  lands  mentioned  in  the  bill,  unless  at  a  certain  price. 
He  would  have  purchased  the  part  opposite  to  Ashford 
Hall ;  but  the  witness  could  not  say  what  he  would  have 
given,  because  that  land  was  never  offered  to  him  as  a  se- 
parate lot  before  the  defendant  purchased  it.  The  Duke 
gave  for  the  "Well-close"  and  fields  adjoining  j£l600  in 
money,  and  about  nine  acres  of  land  in  the  township  of 
Little  Langstone.  Witness,  previously  to  the  2nd  Fe- 
bruary, 1839,  but  when  he  could  not  exactly  say,  n^otiated 
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with  the  defendant  respectmg  the  purchase  of  the  whole  of        1846. 
the  lands.     The  defendant,  during  such  negotiations,  tried        barkiii 
to  effect  a  sale  of  the  whole ;  in  the  first  instance,  asking  «• 

je4000,  and  then  £3500.  Witness  offered  the  defendant 
JE3150  for  the  whole.  Witness  presumed  that  the  defend- 
ant was  acting  as  the  agent  of  the  plaintiff  when  he  nego- 
tiated and  treated  with  witness. 

Francis  Barker,  the  plaintiff's  brother,  stated,  that  he 
was  present  at  an  interview  between  the  plaintiff  and  the 
defendant,  when  the  defendant  agreed  to  purchase  the  piece 
of  land  in  the  pleadings  mentioned.  Such  interview  took 
place  at  the  house  of  the  plaintiff,  in  the  evening,  about 
eight  o'clock.  Deponent  did  not  recollect  the  exact  time 
of  the  year,  but  it  was  not  summer,  because  they  were  sit- 
ting by  candle-light  at  the  fire.  He  was  present  at  such 
interview,  but  whether  during  the  whole  of  such  interview 
he  could  not  recollect.  If  he  was  not  present  during  the 
whole  of  such  interview,  it  was  at  the  latter  part  that  he 
was  absent,  because  he  well  recollected  the  defendant  being 
announced,  and  entering  the  room  in  which  the  plaintiff 
and  witness  were  sitting,  and  that  witness  did  not  quit  that 
room  until  after  the  defendant  had  agreed  to  purchase  the 
piece  of  land.  The  defendant  said,  that  he  had  been  unable 
to  make  any  progress  in  the  sale  of  the  land,  and  that  it 
hung  heavy  on  hand.  The  defendant  offered  to  buy  it,  and 
stated,  that,  being  a  dealer  in  land,  he  might  be  able  to  make 
better  of  it  if  it  was  his  own,  than  he  could  do  for  the  plain- 
tiff. There  was  a  good  deal  of  conversation  between  the 
plaintiff  and  the  defendant  respecting  it,  and  the  defendant 
ultimately  agreed  to  purchase  it,  but  for  what  price  the 
witness  did  not  recollect. 

Esther  Hay  ward,  widow,  the  sister  of  the  Misses  Leed- 
ham,  stated,  that  she  and  her  husband,  about  ten  days  pre- 
vious to  the  2nd  February,  1839,  were  in  negotiation  with 
the  defendant  respecting  the  purchase  of  the  lands  called 
the  back  lands,  on  behalf  of  deponent's  sisters.  The  de- 
fendant strongly  recommended  deponent  to  induce  her  sis- 
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1846.  tcrs  to  purchase  them ;  he  said  they  might  let  them  for  £00 
a  year.  The  sum  that  he  asked  for  them  was  J61600. 
Witness  offered  him  jE1400,  and  he  declined  that  offer. 
She  had  an  interview  with  the  defendant  in  the  early  port 
of  February,  1839,  respecting  the  purchase  of  the  said  back 
lands,  when  the  defendant  asked  her  to  go  and  talk  with 
her  sisters  about  the  land.  Such  interview  was  on  Saturday 
morning,  the  2nd  February,  1839.  She  complied  with  the 
defendant's  request,  and  at  his  recommendation  persuaded 
her  sisters  to  give  an  additional  sum  of  jEIOO  for  the  land, 
whereupon  they  authorised  deponent  to  go  back  to  the  de- 
fendant and  make  an  offer  to  him  of  <il500.  Witness,  ac- 
cordingly, went  back,  and  made  this  offer,  when  the  defend- 
ant replied  that  that  was  soraetliing  like  a  bid,  and  that  he 
would  go  down  to  Mr.  Barker  (the  plaintiff}  that  night 
On  the  following  morning,  being  Sunday,  the  3rd  February, 
witness  saw  the  defendant  again.  The  defendant  then  said, 
that  he  had  bought  the  back  lands  for  i6l500  for  her  sisters, 
and  that  he  had  bought  the  remainder  of  the  land  for  him- 
self. Before  the  bargain  was  made,  the  defendant  said  he 
had  persuaded  Mr.  Barker  to  divide  the  lands.  Witness 
recollected  the  particular  two  days  in  February,  1839,  on 
which  she  had  such  interviews  as  aforesaid,  because  her 
brother,  who  was  an  invalid,  was  taken  very  iU  on  the  first 
of  such  two  days,  namely,  the  2nd  February,  and  she  first 
heard  of  his  illness  on  the  afternoon  of  that  day.  He  died 
on  the  Monday  following.  Her  husband,  Bichard  Hay- 
ward,  died  on  the  8th  April,  1842. 

The  evidence  of  this  witness  was  corroborated  by  that  of 
her  two  sisters,  who  both  stated  that  it  was  on  the  morning 
of  the  2nd  February,  that  they  authorised  their  sister  to  offer 
i6l500  to  the  defendant  for  the  back  lands,  and  that  a  ncffo- 
tiation  respecting  the  purchase  had  taken  place  previously. 

It  was  proved  that  the  defendant  had  ordered  a  board  to 
be  put  up  upon  the  premises,  containing  a  statement,  that 
the  lands  were  to  be  sold,  and  that  inquiries  were  to  be  made 
of  the  defendant,  described  as  "  Land  Agent,  BakewelL** 
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It  was  proved,  that  the  value  of  the  nine  acres  conveyed         1846- 

by  the  Duke  of  Devonshire  to  the  defendant,  was  between  barkkb 

£600  and  ^£700.  „    ^' 

The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  TUhtsony  for  the  plaintiff. 
Mr.  Wigram  and  Mr.  Ellison^  for  the  defendant. 

The  Vice-Chancellor. — The  evidence,  I  think,  shews 
clearly,  that  the  defendant  being  or  having  been  a  land  agent 
or  land  valuer,  was  employed  by  the  plaintiff  as  his  agent 
for  the  purpose  of  effecting  a  sale,  or  procuring  a  purchaser, 
of  some  landed  property  in  Derbyshire  belonging  to  the 
plaintiff,  which  he  waa  desirous  to  sell  In  this  capacity  the 
defendant,  either  gratuitously  or  otherwise,  must  be  taken 
to  have  acted.  Whether  he  was  authorised  to  enter  into  any 
actual  agreement,  so  as  to  bind  the  plaintiff,  does  not  appear. 

During  the  existence  of  the  relation,  the  defendant  con- 
tracted with  the  plaintiff  for  the  purchase  of  the  property 
by  the  defendant  himself,  at  the  price  of  £3300.  This 
price  was,  as  it  appears  to  me,  substantially  below  the  value^ 
considering  the  desirable  nature  of  a  portion  of  it  to  a 
nobleman  of  large  possessions  in  the  neighbourhood.  I  am 
not  sure,  however,  that  upon  this  record  the  mere  fact  of 
substantial  undervalue  can  be  regarded  as  sufficient  to  en- 
title tlie  plaintiff  to  relief. 

It  is  however,  as  I  conceive,  sufficiently  proved,  that, 
before  any  written  agreement,  if  not  before  any  verbal 
agreement,  had  been  made  between  the  plaintiff  and  the 
defendant,  it  had  been  ascertained  by  the  defendant,  that, 
for  that  portion  of  the  estate  wliich  was  not  of  a  desirable 
nature  to  the  nobleman  to  whom  I  have  referred,  and  was 
less  readily  saleable  than  the  rest,  two  ladies  were  willing 
and  desirous  to  give  a  sum  of  £1500,  probably  a  very  fair 
price.    I  am  satisfied  that  this  circumstance  was  not  commu- 
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nicated  by  the  defendant  to  the  plaintiff;  and  the  jost  infer- 
ence from  the  answer  and  evidenoe,  I  thinks  ib,  that  the 
plaintiff  was  in  ignonmoe  of  it,  and  in  that  ignorance  entered 
into  the  contract  that  has  been  mentioned,  for  selling  the 
whole  property  to  the  defendant,  who  afterwards  sold  to  the 
two  ladies  for  the  £1500  the  land  that  they  wished  to  buy, 
and  sold  the  rest  to  the  nobleman  already  mentioned,  for 
£1600  in  money,  and  some  land  worth  above  £600  more; 
all  the  contracts  having  taken  place,  as  I  am  satisfied,  be- 
tween the  b^inning  of  February  and  the  end  of  March, 
1839,  that  is,  within  the  space  of  two  months. 

If  this  view  of  the  facts  is,  as  I  believe  it  to  be,  correct, 
it  would  indeed  be  a  disgrace  to  a  court  of  equity,  were 
such  a  transaction  to  be  tolerated. 

The  accuracy  of  that  view  cannot,  I  think,  reasonably  be 
even  questioned,  except  in  one  ringle  respect,  namely,  the 
point  whether  the  written  agreement  between  the  pUdntiff 
and  the  defendant  was,  before  the  evening  of  the  2nd  of 
February,  1839,  signed  by  them  or  either  of  them. 

Upon  that  one  particular  point,  the  evidence  is  circum- 
stantial only.  The  plaintiff's  case  is,  that  it  was  not  signed 
by  either  of  them  before  that  evening.  The  evidence  does 
not  prove,  and  the  answer  does  not  assert,  that  it  was 
signed  by  either  of  them  before  that  evening.  The  answer 
does  not-,  indeed,  admit  that  the  signature  of  neither  of 
them  was  given  before  that  evening,  but  does  admit  the 
possibility  that  it  may  have  been  given  by  neither  before 
that  evening;  and  the  other,  the  manifest,  circumstances  of 
the  case  are  such,  as,  in  my  opinion,  to  cast  on  the  defend- 
ant the  burthen  of  shewing  that  the  plaintiff's  signature 
was  given  before  that  evening.  It  may  seem  unnecessary 
to  say  more,  but  I  think  it  right  to  add,  that,  without  any 
reference  to  the  side  on  which  the  burthen  of  proof  lies, — 
on  whichever  side  it  may  be  treated  as  lying, — my  opinion 
upon  the  frame  of  the  answer,  (an  answer  that,  containing 
most  unquestionably,  as  I  conceive,  more  than  one  serious 
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maccuracy;  was  probably  sworn  by  the  defendant  in  igno-         1846. 
ranee  of  the  extent  to  which  Mr.  Francis  Barker's  evidence       barker 
would  go),  and,  upon  the  whole  of  the  evidence  together,  «'• 

is,  that,  before  the  evening  of  the  2nd  of  February,  1839, 
the  only  written  agreement  between  the  plaintiff  and  the 
defendant  was  not  signed  by  either  of  them. 

It  may  be  suggested  as  possible,  that  it  may  have  been 
between  the  making  of  a  verbal  agreement  for  the  sale  from 
the  plaintiff  to  the  defendant,  and  the  signature  by  them  or 
one  of  them  of  a  written  agreement  for  the  same  purpose, 
that  the  defendant  first  ascertained  the  willingness  of  the 
ladies  to  give  the  jE1500  for  the  land  bought  by  them. 
Assuming  the  truth  to  be  so,  it  cannot,  I  apprehend,  be 
of  any  advantage  or  avail  to  the  defendant,  whose  duty  it 
was  in  that  case  not  to  permit  the  plaintiff  to  sign  the 
agreement  in  ignorance  of  that  fact. 

The  bill  was  filed  late.  But  whether  the  defendant,  who 
did  not  demur  or  pleads  could  or  could  not  by  answer  have 
claimed  the  benefit  of  any  Statute  of  Limitations,  he  has 
not  done  so ;  and  without  having  omitted  to  attend  to  the 
observations  of  his  counsel  on  the  burning  of  the  written 
agreement  between  the  plaintiff  and  defendant;  on  the 
death  in  1842  of  Mr.  EUiyward ;  and  on  the  defective  recol- 
lection of  Mr.  Francis  Barker — T  am  of  opinion  that  it  is 
not  to  be  inferred  that  the  delay  has  been  prejudicial  to  the 
defendant's  case. 

If,  indeed,  the  plaintiff,  when  he  joined  in  the  convey- 
ance to  the  Duke  of  Devonshire,  had  notice  of  the  true 
state  of  the  material  facts,  that  might  possibly  have  barred 
his  title  to  relief;  but,  whatever  the  bill  may  state  as  to  his 
suspicions,  I  am  of  opinion,  that  the  materials  before  me  do 
not  warrant  the  inference  in  the  defendant's  favour  of  the 
existence  of  any  such  notice  at  that  time.  Here,  like- 
wise, the  burthen  of  proof  lies,  as  it  appears  to  me,  on  the 
defendant,  whose  case  in  my  opinion  fails  in  this  point  also. 
Let  there  be  a  decree  for  the  plaintiff,  with  costs. 


-**  - 


«  ■ 


•--iin 


f:*^r«     .:rr.! 


'    IV**!* 


Itl 


TUUTLiCS 


iiki 


■•     —    -^, 


-■#1 


'*'   **♦    .-**• 


'rf.A4,^*   .ffvf*  «  'yrif    •'  -wiL  uiffi  lAv  ri'jr  "die  sintz.  ami  jbo 


CASES   IN  CHANCERY.  557 

LincolnVinn ;  and^  as  the  lease  will  be  produced  at  the  1846. 
time  of  sale^  the  purchaser  will  be  considered  as  having 
bought  with  notice  of  the  contents  thereof.  The  vendors 
shall  not  be  required  to  give  any  other  evidence  of  the  per- 
formance of  the  covenants  contained  in  the  lease^  or  any  of 
them,  than  proof  of  the  payment  of  the  last  quarter's  rent ; 
and  it  shall  not  be  competent  to  the  purchaser  to  shew  that 
there  has  been,  at  any  time  previous  to  the  completion  of  the 
purchase,  a  breach  of  either  or  any  of  the  covenants  in  the 
lease;  and  the  purchaser  shall  not  be  entitled  to  the  produc- 
tion of,  or  to  inquire  into,  or  to  take  any  objections  to,  the 
title  to  the  premises  prior  to  the  lease  by  which  the  premises 
are  Iield;  nor  shall  the  purchaser  be  entitled  to  object  to 
the  title  by  reason  of  the  premises  being  held  by  an  under- 
lease, or  to  require  any  indemnity  against  the  rent  and 
covenants  in  any  superior  lease  or  leases  relative  to  the  pro- 
perty. 

6.  "  All  objections,  queries,  and  requisitions,  relating  to 
the  title,  or  otherwise,  shall  be  delivered,  in  writing,  within 
four  days  after  the  delivery  of  the  abstract,  or  otherwise  the 
purchaser  shall  be  deemed  and  considered  to  have  accepted 
the  title  and  to  have  waived  all  objections  thereto,  and  time 
shall  be  considered  as  the  essence  of  the  contract  for  tlie  pur<- 
pose  oi'  this  condition. 

7 .  "  That,  upon  payment  of  the  remainder  of  the  purchase- 
money  according  to  the  fourth  and  fifth  conditions,  the  pur- 
chaser shall  be  entitled  to  an  assignment  of  the  premises,  to 
be  prepared,  at  his  expense,  by  his  own  solicitor. 

8.  "  That,  if  the  purchaser  shall  neglect  or  fail  to  comply 
with  the  above  conditions,  the  deposit*money  shall  be  ac- 
tually forfeited  to  the  vendor,  who  shall  be  at  full  liberty  to 
re-sell  the  premises  either  by  public  auction  or  by  private 
contract,  and  the  deficiency  (if  any)  occasioned  by  such 
second  sale,  together  with  all  expenses  attending  the  same, 
shall,  immediately  after  such  second  sale,  be  made  good  to 
vendor  by  the  defaulter  at  this  present  sale ;  and^  in  case  of 
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1846.  non-payment  of  the  same,  the  whole  thereof  shall  be  rs- 
coverable  bj  the  vendor  as  and  for  liquidated  damages;  and 
it  shall  not  be  necessary  previously  to  tender  an  asRgnmoit 
to  the  purchaser." 

At  the  auction  the  defendant,  Mapp,  was  declared  the 
purchaser  of  the  premises  at  the  price  of  j£4120.  He  paid 
his  deposit  and  signed  an  agreement  pursuant  to  the  third 
condition  of  sale.  On  the  27th  October,  1845,  the  plain- 
tiffs' solicitors  delivered  to  the  defendant's  solicitors  an 
abstract  of  the  plaintiffs'  title. 

The  abstract  commenced  with  the  lease  under  whidi  the 
testator  held  the  property ;  which  was  stated  to  be  an  in- 
denture of  lease  bearing  date  the  1 9th  August,  1839,  and 
made  between  Thomas  Dore  of  the  one  part,  and  Robert 
Seaton  of  the  other  part,  whereby,  in  consideration  of  j£2400 
and  the  rents  and  covenants  therein  reserved  and  contained, 
Dore  demised  the  property  to  Seaton,  his  executors,  &c, 
for  the  term  of  forty-five  years,  from  the  24th  June  then 
last  past.    And  it  was  stated  that  the  lease  contained  a  cove* 
nant  on  the  part  of  Seaton  to  insure,  or  cause  to  be  insured, 
and  during  the  whole  of  the  said  term  thereby  granted  to 
keep  insured,  from  loss  or  damage  by  fire,  in  some  reputable 
office  or  offices  of  insurance  in  London  or  Westminster,  all 
the  erections  and  buildings  on  the  said  premises,  in  two- 
thirds  at  the  least  of  the  whole  or  full  value  of  such  erec- 
tions and  buildings,  in  the  joint  names  of  Charles,  Lord 
Southampton,    an    infant,    or    his   guardian,    during    his 
minority,  or  the  person  or  persons  for  the  time  being  enti- 
tled to  the  freehold  or  inheritance  of  the  said  premises, 
Joseph  Gander  of  Camberwell,  in  the  county  of  Surrey, 
Gentleman,  the  said  Thomas  Dore,  his  executors,  adminis- 
trators, or  assigns,  and  the  said  Robert  Seaton,  his  executors, 
administrators,  or  assigns. 

On   the  31st  October,  the  plaintiffs'  solicitors  received 
from  the  defendant's  solicitors,  a  letter,  contwiing  certain 
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requisitions  as  to  the  title :  two  of  which  were  acceded  to  1846. 
on  the  part  of  the  plaintiffs.  The  other^  which  was  not 
acceded  to,  was  as  follows : — **  The  yendors,  having  had 
knowledge,  or  the  means  of  ascertaining,  whether  or  not  the 
covenants  in  the  underlease,  especiallj  the  covenant  as  to 
insurance,  are  similar  to,  or  in  accordance  with,  those  con- 
tained in  the  original  lease,  that  fact,  (if  such  be  the  fact), 
must  be  shewn  by  the  production  of  the  original  lease.'' 

On  the  1st  November  the  plaintiffs'  solicitors  wrote  to 
the  defendant's  solicitors  as  follows : — ^*  The  purchaser  is 
precluded  by  the  fifth  condition  of  sale  from  makmg  this 
requisition ;  but  imder  protest,  and  with  a  view  to  satisfy 
the  purchaser's  solicitors  we  have  procured  the  superior 
lease,  which  may  be  inspected  at  our  office  between  ten  and 
one  o'clock  on  Monday  next.  The  vendors  will  be  prepared 
to  give  possession  of  the  premises  on  Tuesday  the  4th  of 
November  instant. 

On  the  3rd  November,  a  clerk  of  the  defendant's  soli- 
citors attended  at  the  office  of  the  plaintiffs'  solicitors,  and 
looked  at  the  original  lease ;  which  was  a  lease  dated  the 
25th  April,  1822,  from  Charles  Turner  to  Richard  Lunn, 
and  which  became  vested  by  mesne  assignments  in  Thomas 
Dore.  The  clerk,  after  perusing  the  deed,  went  away,  but 
returned  on  the  same  day,  and  insbted  that  die  title  was 
objectionable,  by  reason,  that,  in  the  lease  of  the  25th  April, 
1822,  was  contained  a  covenant  on  the  part  of  Lunn,  to 
insure  the  premises  in  the  joint  names  of  Lord  Southamp- 
ton, or  the  person  or  persons  for  the  time  being  entitled  to 
the  freehold  or  inheritance  of  the  premises,  the  said  Charles 
Turner,  his  executors,  administrators,  or  assigns,  and  the 
said  R.  Lunn,  his  executors,  administrators,  or  assigns; 
whereas  the  existing  policy  had  been  effected  in  the  joint 
names  of  Lord  Southampton,  Joseph  Grander,  Thomas 
Dore,  and  Robert  Seaton. 

On  the  4th  November,  which  was  the  day  fixed  for 
completing  the  contract^  the  parties  having  met,  the  plain- 

VOL.  n.  DO  c.  c.  c. 
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1846.  tiffs'  tolieitony  without  prejudice  to  thdr  right  of  inriiting 
on  their  title  as  it  stood,  produced  a  memorandum  signed 
by  William  Tringham,  in  whom  the  freehold  and  inherit- 
ance of  the  premises  was  then  vested,  whereby  he  expressed 
his  approbation  of  the  existing  policy,  and  vraived  any  pr^ 
vious  irregularity  in  respect  of  such  insurance.  They  at 
the  same  time  o£fered  to  procure  a  like  memorandum  fiom 
Gander,  whom  they  allied  to  be  the  ^^  asogn"  of  all  the 
estate  and  interest  of  Charles  Turner  in  the  premises.  The 
opposite  party,  however,  refused  to  proceed  with  the  pur- 
chase on  these  terms,  and,  on  the  following  day,  wrote  to  the 
plaintiffs'  solicitors  as  follows : — **  Dear  Sirs, — The  Dublin 
Castle. — The  title  to  these  premises  not  having  been  satis- 
&ctorily  shewn  yesterday  when  possesrion  was  to  have  been 
given,  we  request  you  to  take  notice  that  the  contract  is 
now  to  be  considered  as  rescinded,  and  that  we  shall,  on 
behalf  of  Mr.  Mapp,  require  the  return  of  the  deposit  with 
interest  and  costs." 

The  plaintiffs'  solicitors  afterwards  sent  a  more  full 
memorandum,  signed  by  Tringham,  to  the  same  effect  as 
before,  and  also  the  form^of  a  similar  memorandum  to  be 
signed  by  Gander.  The  defendant  Mapp,  however,  re* 
maining  immovable,  the  present  bill  was  filed  against  him, 
to  compel  the  specific  performance  of  the  contract  of  the 
21st  October,  and  against  the  auctioneer,  John  Walker,  to 
restrain  him  from  paying  the  deposit  to  any  person  or  per- 
sons other  than  the  phdntiffs. 

The  defendant  Mapp,  by  his  answer,  stated,  that  it  i^ 
peared  by  the  abstract,  and  he  believed  the  fact  to  be,  that 
the  derivative  lease  of  the  19th  August,  1839,  contained  a 
covenant  for  the  production  of  the  superior  lease  of  the 
25th  April,  1822,  and  that  thereby  the  pluntiflb  had  the 
means  in  their  power  of  ascertaining  whether  or  not  the 
covenants  in  the  derivative  lease  were  in  accordance  with 
the  corresponding  covenants  contained  in  the  superior 
lease;  and  he  submitted  that  it  ought  to  have  ajqpeaied, 


The  Vice- Chancellor  inquired,  whether  the  plaintiffs' 
counsel  desired  the  opinion  of  a  court  of  law  upon  the 
meaning  of  the  word  ^^  aa^gns  "  contained  in  the  covenants 
for  insurance. 
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either  by  the  particulars  of  sale,  or  hj  the  abstract,  whe-  1846. 
ther  the  coyenants  for  insurance  in  each  lease  were  in  ac- 
cordance with  each  other,  so  as  to  enable  the  defendant,  or 
his  solicitors,  to  ascertain  whether  or  not  the  apparent  title 
of  the  pkdntiffs,  under  the  lease  of  the  19th  August,  1839, 
was  liable  to  be  defeated  on  account  of  any  breach  of  the 
covenants  in  the  superior  lease.  And  he  submitted,  that, 
by  reason  of  the  variance  between  the  covenants  for  in- 
surance contained  in  each  lease,  a  forfeiture  had  been  in- 
curred, or  the  proviso  for  re-entry  contained  in  the  supe- 
rior lease  had  come  into  operation;  and  that  such  olgeo- 
tion,  which  had  been  taken  in  due  time,  namely  on  the  3rd 
November,  was  not  removed  by  the  mere  production  of 
the  memorandum  signed  by  W.  Tringham  at  the  time  of 
completing  the  purchase.  He  also  alleged,  that  the  value 
of  the  premises  depended  on  there  being  no  suspension  of 
the  business,  and  on  the  possession  being  transferred  at 
once  to  the  defendant  as  purchaser;  so  that  the  time  for  the 
completion  of  the  contract  was,  from  the  nature  of  the  pro* 
perty,  and  with  reference  to  the  representation  contained 
in  the  particular  of  sale,  that  the  premises  were  to  be  sold 
^'  with  possession,"  of  the  essence  of  the  contract.  And  be 
insisted  that  the  plaintiffs,  haying  failed  to  shew  a  good 
title  on  or  before  the  4th  November,  1845,  and  the  de- 
fendant,  by  his  solicitors,  having,  on  the  following  day, 
actually  rescinded  the  contract,  the  same  was  no  longer 
subsisting. 

The  cause  now  came  on  for  hearing. 

Mr.  BusuU  and  Mr.  FreeUnff,  having  opened  the  case 
for  the  plaintiffs 
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1846.  The  plaintl£&'  counsel  replied  in  the  negative.    Thqr 

then  contended^  first,  that  under  the  fiflh  condition  of  sale 
the  purchaser  was  precluded  from  taking  any  objection  to 
the  plaintiffs'  titie  upon  any  ground  existing  previooslj  to 
the  lease  of  August,  1839,  that  being  the  lease  intended 
by  tiie  word  ^^  lease  "  in  tiie  fifth  condition.  And  upon  this 
point  they  cited  fFibnoty.  fFilkinson(a)f  SpraUy.Jeffiayip)^ 
Freme  v.  Wright  {c\  Duke  Vi  Bamett(d),  and  CatUU  v.  Car' 
reU(e).  Secondly,  that  time  was  not  of  the  essence  of  the 
contract;  that  tiie  plaintiffs  were  still  at  liberty  to  make 
good  their  titie,  if  necessary ;  and  that  if  tiie  titie  proved 
good,  tiie  purchaser  could  not  complain  of  the  trade  soffisr- 
ing  injury  by  reason  of  the  delay  arising  finomhis  objections: 
Dahin  v»  Cope  (/). 

Mr.  Lloyd  and  Mr.  Webster,  for  the  defendant^  were 
stopped  by  the  Court. 

The  Vice-Chancellor. — I  do  not  greatiy  admire  the 
case  on  either  side ;  but  I  think,  and  have  always  thought, 
that  when  a  vendor  sells  property  under  stipulations  whidi 
are  against  common  right,  and  place  the  purchaser  in  a 
position  less  advantageous  than  that  in  which  he  otherwise 
would  be,  it  is  incumbent  on  the  vendor  to  express  himself 
with  reasonable  clearness ;  if  he  uses  expressions  reasonably 
capable  of  misconstruction,  if  he  uses  ambiguous  words,  the 
purchaser  may  generally  construe  them  in  tiie  manner  most 
advantageous  to  himself. 

Looking  at  the  fiftii  condition  of  sale,  I  am  unable  to 
say  what  is  the  meaning  of  the  expression  '^  lease  by  which 
the  premises  are  held."  The  word  ^^  lease "  may  be  ccm- 
strued  difierentiy  by  different  persons.    I  think,  as  that 

(a)  6  B.  &  C.  506.  (e)  3  Y.  &  C.  418;  4  M.  & 

lb)  10  B.  &  C.  249.  W.  734. 

(c)  4  Madd.  364.  (/)  2  Ross.  170. 

id)  Ante,  p.  337. 
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'  word  is  here  used,  that  there  is  sufficient  to  raise  a  doubt,  a  1846. 
question.  I  think  that,  as  between  vendor  and  purchaser, 
the  purchaser  has  a  right  to  construe  it  as  meaning  some- 
thing else  than  it  meant  when  used  foiu*  times  before  in  the 
same  conditions  of  sale ;  as  meaning,  in  short,  what  he  has 
construed  it  to  mean,  the  ori^nal  lease.  I  do  not  say  that 
absolutely  it  should  be  so  construed,  but  that  the  purchaser 
has  a  right  to  construe  it  so  for  the  present  piu*pose. 

As  to  the  effect  of  that  lease,  I  am  not  asked  to  send  a 
case  to  law.  Not  being  asked  to  do  so,  I  must  hold  the 
title  far  too  doubtful  to  force  it  on  a  purchaser. 

Taking  the  purchaser  as  entitled  to  construe  the  fifth 
condition  of  sale  in  the  way  that  I  have  mentioned,  the 
first  question  is,  whether  the  title  was,  on  or  before  the  4th 
November,  cleared  of  this  objection.  The  purchaser  had  a 
right  to  say,  that  a  certain  covenant  had  before  that  time 
been  broken,  and  that  its  breach  had  given  a  right  to  cer- 
tain persons  to  bring  an  action.  There  are  two  persons  to 
whom  that  observation  applies.  Gander  and  Tringham; 
and,  notwithstanding  tiie  words  at  the  end  of  the  fifth  con- 
dition of  sale,  it  appears  to  me  that  the  piu*chaser  had  a 
right  to  say,  that  on  the  4th  November  the  title  was  not 
proved. 

The  next  question  is,  whether,  the  titie  not  being  shewn 
by  that  day,  the  purchaser  had  a  right  to  rescind  tiie  con- 
tract. I  am  of  opinion  that  there  is  a  union  of  two  grounds 
upon  which  the  Court  ought  so  to  hold. 

First,  the  property  was  of  such  a  nature  as  to  render  it 
necessary  for  the  purchaser  to  have  early  possession  in  order 
to  commence  tiie  trade;  that,  I  think,  must  be  taken  to 
have  been  his  object  in  purchasing  a  house  of  this  descrip- 
tion. On  that  ground,  therefore,  if  ever  there  was  a  case 
in  which  tiie  Court  would  be  disposed  to  hold  the  vendors 
to  the  strict  performance  of  the  contract,  this  is  such  a 
case. 

But  that  is  not  all ;  the  vendors  have  guarded  themselves 
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by  theae  two  etipulatioiis:  first, — ^'  All  objeotion^  qneriee^ 
and  requisitions  relating  to  the  title  or  otherwise,  shall  be 
delivered  in  writing  within  four  days  after  the  deUvery  of 
the  abstract ;  or  otherwise,  the  purchaser  shall  be  deemed 
and  considered  to  have  accepted  the  title,  and  to  have 
waived  all  objections  thereto ;"  and  secondly, — '^  Time  shall 
be  considered  as  the  essence  of  the  contract  for  the  purpose 
of  this  condition."  Vendors^  no  doubt»  have  a  right  to 
guard  themselves  in  this  manner;  and  if  purchasers  will,  in 
favour  of  them,  consent  to  be  bound  by  such  conditions, 
they  must  be  held  liable  to  the  consequences.  But  vendorB 
who  so  act  cannot  fidrly  complain  of  being  held  strictly  to 
the  conditions  themselves.  The  same  remark  applies  to  the 
eighth  condition  of  sale. 

The  plaintiffs'  proposition  is,  that  the  purchaser  shall  be 
held  by  a  cable,  and  the  vendors  by  a  skein  of  dlk.  I  am 
of  opinion  that  the  bill  must  be  dismissed. 


April  22nd.  Attornbt-Gbneral  v.  Gabdnbr  (a). 

Where  a  caiue     •*■  "^^  cause  was  set  down  for  hearing  upon  an  objection 
ia  set  down        foj.  want  of  parties. 

upon  an  ob*  *■ 

jection  for 

thTdefendanr*       Mr.  Rolt  submitted,  that  the  plaintiff  had  a  right  to 
begins.  begin,  and  mentioned  Bradstock  v.  fFhatley  (4). 

The  Vice-Chancellor  said,  that  the  course  which  he 
had  taken,  unless  It  was  otherwise  arranged  between  the 
parties,  was  to  allow  the  defendant  to  begin  {c). 


(a)  Ex  reUOtone  Mr.  AUnutt.       CeUmkam^  a7. 

(b)  6  BeaT.  451;   see  Rep.  t.        (c)  S«e  2  Y.  &  C.  C.€.  610. 
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1846. 

ASHTON  V,  DaLTON.  Apnl2dth, 

J:  HILIF  PEACOCK,  being  indebted  to  John  Ashton  in  A  deposit  of 
upwards  of  £200,  for  goods  sold  and  delivered,  deposited  ^Hm^^> 
with  him,  on  the  13th  August,  1827,  the  title-deeds  of  pro-  "^^^^ 
pcrty  of  which  he.  Peacock,  was  seised  in  fee,  consisting  of  mortgage  upon 
three  messuages,  with  the  appurtenances,  in  the  town  of  perty  com!?'^ 
Huntingdon.     The  messuages  had  originally  consisted  of  ^"Adebtw^de 
one  house;  but  in  1815,  when  Peacock  purchased  them,  pontcd  his  title 
they  were  divided  into  three,  and  Peacock  thenceforth  lived  creditor  untu 

/» .1  such  time  as 

m  one  ol  them.  ^  accoimt 

At  the  time  of  the  deposit,  a  memorandum  was  signed  ^??^if^  *\" 
by  Peacock  as  follows : —  which  time 

they  were  to  be 
restored  to  him. 

"  I  do  hereby  agree,  that  the  writings  of  my  own  dwell-  ^^^to^ 
ing-house,  with  the  title-deeds  thereunto  belonging,  remiun  •J!^*f"^  ™ 
in  the  possession  of  Mr.  John  Ashton,  St.  Ives,  draper,  tul  that  the  credi. 
such  time  as  my  account  due  to  him  for  goods  does  not  ex-  tended  to  the 
cced  the  sum  of  one  hundred  pounds ;  at  which  time  they  ^^^n^^f  ^^Jj^. 
shall  be  restored  to  me  free  from  any  expenses.     Witness  ^^^^  ^«  ^epo- 

•^        ^  sit  of  title 

my  hand,  this  13th  day  of  August,  1827.  deeds,  without 

«  Philip  Peacock."      {^Kll^f ''' 

debt  bear  in- 
terest which 

During  the  life  of  Peacock,  the  amount  was  not  reduced  does  not  in  ito 
to  £100;  and,  at  the  time  of  his  death,  he  was  indebted  to  interest? 
Ashton  in  the  sum  of  274/.  95.  9d. 

Peacock  died  in  1827,  and  Ashton  m  1833. 

The  bill  was  filed  by  the  universal  devisee  and  executrix 
of  Ashton  against  the  devisee  for  life  and  infant  heir-at- 
law  of  James  P.  Peacock,  who  was  the  eldest  son  and  heir- 
at-law  of  Philip  Peacock,  for  the  purpose  of  establishing  the 
mortgage,  and  for  a  sale. 

Mr.  Bussell  and  Mr.  fV.  Milne,  for  the  plaintifil 
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1846.  Mr.  Wigram  and  Mr.  Pitman^  for  the  defendants,  con- 

tended, first,  that  the  memorandum  gave  a  Ken  only  on  the 
deeds  mentioned  in  it,  and  not  on  the  lands ;  secondlj,  that, 
if  it  gave  a  lien  on  any  of  the  lands,  it  only  affected  the 
dwelling-house  and  appurtenances;  thirdly,  that  the  se- 
curity was  only  for  the  excess  beyond  £100. 


Mr.  Russell. — First.  An  agreement  to  deporit  til 
merely,  does  not  ^ve  a  mere  lien  on  the  deeds:  JVfery. 
Russell  {a).  Secondly.  The  words  "  writings  of  my  own 
dwelling-house ''  are  only  a  general  description  of  the  deeds. 
Thirdly.  As  the  debt  was  not  reduced  below  £100  at  tlie 
testator's  death,  the  lien  subsbts  for  the  whole  sum  due. 

The  Vice-Chancellor. — Primd  faciey  the  deposit  of 
deeds  by  a  debtor  constitutes  what,  in  familiar  language,  is 
called  an  equitable  mortgage,  upon  the  whole  of  the  pro- 
perty comprised  in  them.  Such  a  primd  facie  case  being 
made,  it  lies  upon  those  who  deny  it  to  prove  the  denial 
That  is  attempted  to  be  done  in  this  case  by  the  form  of 
the  document.  The  words  are,  "  writings  of  my  own  dwell- 
ing-house,"  and  so  on.  "  Writing  "  is  a  large  word ;  "  title- 
deeds  "  is  of  less  extent  The  word  **  writings  **  includes 
"title-deeds."  But  he  goes  on  to  say,  "with  the  title- 
deeds."  I  think  that  the  intention  of  the  parties  is  not  dis- 
appointed by  this  loose  instrument.  The  lien  must  be  held 
to  extend  to  the  whole  title-deeds,  and  all  lands  included  in 
those  title-deeds. 

The  next  question  is,  for  what  amount  the  lien  must  be 
held  to  subsist  I  am  of  opinion,  that,  if,  inmiediately 
before  the  death  of  Peacock,  the  debt  was  reduced  below 
£100,  there  was  no  lien ;  but  if  at  that  time  it  exceeded 
£100,  there  was  a  lien  for  the  whole — the  £100  as  well  as 
the  rest 

(a)  I  £q.  Ca.  Ab.  32. 
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With  regard  to  the  question  of  interest,  I  have  some 
doubt  The  original  debt  did  not,  in  its  nature,  bear 
interest.  Will  the  mere  deposit  of  title-deeds,  without  a 
legal  security,  make  a  debt  bear  interest  which  does  not  in 
its  nature  bear  interest? 


1846. 


Phuntiff 's  counsel  then  addressed  themselves  to  this  last 
point,  but  it  became  unnecessary  to  decide  it. 

Declare,  that  the  lien  of  the  plaintiff  created  by  the  depodt  and 
memorandum  of  deposit  in  the  pleadings  mentioned,  extends  to  the 
whole  of  the  messuages,  &c.,  comprised  in  the  writings  and  title- 
deeds  in  the  memorandum  mentioned  or  referred  to.  And  declare, 
that  the  arrangement  entered  into  hy  the  parties  to  the  following 
effect,  namely,  that  the  whole  estate  shall  be  sold,  and  the  purchase- 
money  applied  as  follows :  1st,  in  payment  of  the  expenses  of  the 
sale  of  making  out  the  title  and  completing  the  purchase ;  2ndly,  in 
payment  of  principal  and  interest  due  to  [the  morigageei  of  the  other 
two  houses  (a)]  ;  3rdly,  in  payment  of  the  plaintiff's  and  defendant's 
costs,  as  between  solicitor  and  client,  (and,  if  not  sufficient  to  eover 
the  whole,  each  solicitor  to  be  paid  pari  panu) ;  4thly,  in  payment 
of  the  sum  of  £S0  to  the  plaintiff  in  fiiU  of  her  demand — ^is  for  the 
benefit  of  the  defendant,  (the  devisee  for  /t/e),  and  the  defendant,  (the 
in/ant);  and  all  parties,  by  their  counsel,  requesting  the  decree,  let 
the  said  arrangement  be  carried  into  effect.  ***** 


(a)  The  fact  was,  though  it 
did  not  appear  in  eyidence,  that 
Peacock  had  mortgaged  the  two 
houses  which  he  did  not  occupy. 


but  had  retained  the  title-deeds 
under  a  covenant  to  produce 
them. 
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1846. 

Mw  6M.  Sanders  v.  BicHARDa 

An  equitable  1 HOMAS  BADDON^  being  possessed  of  a  lease  under 
Sg^SeTfrom  *^^  Dean  and  Chapter  of  Exeter,  for  the  residue  of  a  term 
the  admmiatra.  ^f  thirtjr-one  years,  on  the  27th  November,  1836,  (at  which 
mortgagor  a  time  about  eight  years  of  the  lease  had  expired),  borrowed  of 
containing  a  '  the  plaintiffs  the  sum  of  £200,  and,  for  securing  the  repay- 
and  Si^Hited  ^^^^  ^^  *^**  ^^^"^'  ^^^  interest,  gave  the  plaintiffs  his  pro- 
ws bill  to  en-  missory  note,  and  deposited  with  them  the  lease.     He,  at 

force  specific 

performance  of  the  Same  time,  agreed  with  the  pbdntiffs  to  execute  to  them 

uk  under  ^e    ^  ^^S^  mortgage  of  the  premises  when  required. 

power,  the  Thomas  Baddon  died  in  June,  1836,  without  having 

Court  dechned  ^     ^   '  ^  ^ 

to  entertain  the  executed  a  legal  mortgage  to  the  plaintiffs.  Having  made 
absoice  of  the  a  will  without  appointing  an  executor,  administration  with 
Il^thJ^I^    the  will  annexed  was  granted  to  his  widow,    Hannah 

beneficially  in-     Raddon . 

the  mortgagor.       In  February,  1840,  Hannah  Raddon,  at  the  suggestion 

of  the  plaintiffs,  obtained  a  renewal  of  the  lease ;  and,  in 
the  following  May,  she  agreed  to  execute  to  them  a  legal 
mortgage  of  the  renewed  lease  for  securing  not  only  the 
£200  lent  to  the  testator,  but  also  a  further  smn  of  j£200, 
to  be  advanced  to  herself  for  the  payment  of  the  testator's 
debts.  Accordingly,  that  agreement  was  carried  into  elfect 
by  means  of  an  indenture  dated  the  19th  May,  1840,  made 
between  Hannah  Raddon  of  the  one  part,  and  the  plaintiffs 
of  the  other  part,  which  recited  that  Hannah  Raddon  had 
been  imable  to  realise  assets  sufficient  for  the  payment  of 
the  debts  due  from  Thomas  Raddon  at  the  time  of  lus 
decease.  The  deed  contained  a  power  of  sale  by  the  mort- 
gagee, in  default  of  payment  of  the  mortgage-money  at  the 
time  appointed,  namely,  October,  1840.  By  the  terms  of 
the  power,  which  was  in  the  form  usual  in  such  cases,  the 
purchaser  was  exonerated  from  seeing  to  the  application  of 
the  purchase-money,  &c 


V. 

RiCHAAlM. 
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The  premises  having  been  put  up  for  sale  by  auction,        .1846. 
the  defendant  was  declared  the  purchaser;  but  he  objected      Sandsrs 
to  complete  the  purchase  on  the  ground  that  the  administra- 
trix had  no  right  to  confer  on  the  mortgagee  a  power  of 
sale.   The  present  bill  was  then  filed  against  him  to  compel 
the  specific  performance  of  the  contract. 

Mr.  Prior y  for  the  plaintiffi. — The  power  of  an  executor 
or  administrator  over  the  testator's  estate  is  much  more 
extensive  than  that  of  a  trustee  for  sale.  It  has  been  well 
settled,  for  instance,  that  an  executor  may  grant  an  under- 
lease of  his  testator's  leasehold  property,  though  a  trustee 
for  sale  cannot  do  so. 

Mr.  Terrell,  for  the  defendant — The  real  question  in  this 
case  cannot  be  determined  in  the  absence  of  the  cestui  que 
trusts,  between  whom  alone  and  the  administratrix  it  can 
be  determined  whether  thia  mor(«;age  is  a  rightfiil  dealing 
with  the  estate  of  the  testator.  If,  in  a  suit  properly  con- 
stituted, it  should  be  determined  that  the  creation  of  the 
mortgage  by  the  administratrix  was  unnecessary  or  im- 
proper, the  property  in  question  would  not  be  discharged  of 
the  liability  arising  from  the  breach  of  trust.  In  Combers 
case  (a),  it  is  stated,  that,  where  a  power  of  sale  is  given  to 
trustees  or  executors,  they  cannot  sell  by  attorney.  The 
doctrine  must  still  more  strongly  apply  where  the  power  of 
sale  arises  only  by  implication  and  the  general  autiiority  of 
an  executor. 

Mr.  Prior,  in  reply, 

The  Vice-Chancellor. — In  the  absence  of  the  admi- 
nistratrix and  the  cestuis  que  trustent,  I  cannot  dedde  that 
this  is  a  valid  power  of  sale.   Possibly,  if  the  administratrix 

(a)  0  Be^  7^  b. 
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Sandsrs 

V, 

Richards. 


were  present,  the  parties  beneficially  interested  nught  be 
bound ;  but,  in  the  absence  of  all  these,  I  cannot  compel 
the  purchaser  to  accept  the  title. 

Bill  dismissed 


June  6th, 

The  32Dd 
Order  of  Au- 
gMt,  1841, 
enabliof  a 
plaintiff  to  pro- 
ceed against 
one  or  more 
persons  sere- 
rally  liable 
does  not  apply 
to  the  case  of 
a  general  ad- 
ministration 
suit. 


Hall  t;.  Austin. 

Alexander  D.  KEATE,  by  his  win,  dated  in  July, 
1823,  devised  and  bequeathed  all  his  real  and  personal 
estate  unto  Robert  Poole  and  Edward  Austin,  th^  heirs, 
executors,  and  administrators,  upon  the  following  trusts: — 
as  to  his  houshold  goods,  furniture,  plate,  linen,  and  china, 
in  trust  for  his  wife,  Barbara  Keate,  her  executors  or  ad- 
ministrators :  as  to  his  real  estate,  in  trust  to  permit  his  said 
wife  to  receive  the  rents,  issues,  and  profits,  during  her  life 
for  her  own  use  and  benefit,  (provided,  that,  if  she  married 
again,  she  was  to  receive  only  £100  a  year,  charged  upon 
his  said  real  estate),  and,  after  her  decease  or  second  mar- 
riage, in  trust  for  his  children  by  his  said  wife,  as  tenants  in 
common,  their  heirs  and  assigns :  and  as  to  his  personalty, 
(in  which  he  included  his  ready  money,  securities  for  money, 
stock  in  trade,  &c.),  in  trust,  to  get  in  the  same,  or  such 
part  thereof  as  should  be  outstanding  from  time  to  time, 
when  and  as  his  said  trustees  should  think  proper,  and 
place  out  the  same  upon  government  security  as  occasion 
should  require,  and  then  to  permit  his  said  wife  to  receive 
the  interest,  dividends,  and  proceeds,  for  her  life,  or  till  her 
second  marriage ;  and  afler  her  decease  or  second  marriage, 
then  and  in  that  case,  and  from  thenceforth,  the  trustees 
were  to  receive  the  rents  and  profits  of  the  real  estate,  and 
the  interest,  dividends,  and  proceeds  of  the  personal  estate, 
and  apply  a  sufficient  part  to  the  maintenance  of  his  said 
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children  till  they  should  severallj  attain  twenty-one;  and  1846. 
when  they  should  respectively  attain  twenty-one,  then  in 
trust  for  all  and  every  his  said  children,  in  equal  shares, 
(except  his  son  Henry  and  daughter  Mary  Ann  as  therein- 
after mentioned),  their  executors  and  administrators,  subject 
to  the  payment  of  his  wife's  annuity  of  £100.  And  he 
gave  to  his  son  Henry  iSlOO  over  and  above  his  equal  share 
as  aforesaid ;  and  he  also  gave  to  his  daughter  Mary  Ann, 
£500  over  and  above  her  equal  share  as  aforessdd ;  and  he 
directed  his  trustees  to  lay  out  the  same  in  their  names 
upon  government  security,  and  to  permit  his  daughter  to 
receive  the  interest  and  dividends  thereof  for  her  life,  to  her 
separate  use,  and  from  and  immediately  after  her  decease, 
he  directed  his  trustees  to  pay  the  same  to  all  and  every  the 
child  and  children  of  his  said  daughter  Mary  Ann  Keate, 
in  equal  shares,  to  be  payable  to  them  at  their  ages  of 
twenty-one,  or  days  of  marriage :  and  the  testator  appointed 
his  said  wife  and  his  said  trustees  executrix  and  executors 
of  his  wilL 

The  testator  died  in  November,  1826,  and  his  wiU  was 
proved  by  the  executrix  and  executors. 

In  1832,  Robert  Poole  died;  and  in  1838,  the  testator's 
daughter,  Mary  Ann,  married  John  HalL 

The  bill  was  filed  in  June,  1844,  on  behalf  of  the  four  in- 
fant children  of  John  Hall  and  Mary  Ann  his  wife,  against 
Edward  Austin,  Barbara  Keate,  John  Clarke,  who  had  been 
a  partner  with  the  testator  in  his  business  of  a  grocer,  John 
Hall  and  his  wife,  and  another  party,  charging,  that,  upon 
the  death  of  the  testator,  his  share  of  the  partnership  stock 
and  effects  ought  to  have  been  got  in  and  converted  into 
money,  and  that  thereout  the  sum  of  £500  ought  to  have 
been  invested  upon  the  trusts  declared  by  the  wiU  for  the 
benefit  of  Mary  Ann  Hall  and  her  issue ;  but  that  it  had 
been  agreed  between  the  defendants,  Austin,  Barbara  Eeate, 
and  Clarke,  that  the  testator's  share  of  the  partnership  stock 
should  be  left  in  the  hands  of  Claik^  and  that  he  should 
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1846.  continue  the  buaineflB  for  the  joint  benefit  of  himaelf  tad 
the  widow;  that  the  business  had  acooidingly  been  eaiiied 
on  at  a  great  loss;  that,  in  1842,  when  the  conoem  wss 
wound  up,  the  whole  share  and  interest  of  the  testator  wis 
gone;  that  the  £600  had  never  been  invested;  and  tha^ 
under  these  drcumstances,  the  defendants,  Austiii,  Baibars 
Keate,  and  Clarke,  were  severally  liable  to  invest  the  said 
sum  of  j£500  upon  the  trusts  of  the  wilL 

The  bill  prayed  that  Austin  might  be  removed  from 
being  a  trustee  of  the  said  sum  of  £500;  that  some  proper 
person  might  be  appointed  in  his  room;  and  that  he,  Bar- 
bara Eeate,  and  Clarke,  might  be  decreed  to  pay  the  said 
sum  of  jE500  to  the  trustees,  to  be  held  upon  the  trusts  of 
the  will ;  and  that  all  suoh  accoimts  might  be  taken,  sod 
inquiries  made,  as  should  be  necessary  for  the  purposes  of 
this  suit;  and  that  the  said  defendants  might  pay  the  costs 
of  the  suit 

The  defendant  Austin,  by  his  answer,  stated,  that  he 
had  not  taken  an  active  part  in  the  matter ;  but  he  believed 
that  it  had  been  considered  by  his  co-trustee  Poole,  that  to 
have  put  an  end  to  the  partnership  business  at  the  death  of 
the  testator,  would  have  precluded  the  widow  from  edu- 
cating and  maintaining  her  children  to  advantage;  that 
accordingly,  at  the  widow's  request,  the  business  was  carried 
on  in  the  same  manner  as  before  the  testator's  death ;  and 
that  this  arrangement  had  been  acquiesced  in  by  sevenJ 
members  of  the  family.  He  insisted,  that,  under  these 
circumstances,  the  share  of  the  testator  in  the  partnership 
stock  and  effects  ought  not  to  have  been  got  in  and  con* 
verted,  and  the  sum  of  £500  thereout  invested  as  stated 
in  the  bill.  He  further  insisted,  that  this  course  of  proceed- 
ing was  warranted  by  the  will,  and  that  there  was  no 
breach  of  trusts  He  also  submitted,  whether,  upon  the 
construction  of  the  will,  the  sum  of  £500  was  to  be  set 
apart  or  invested  during  the  life  of  the  widow.  But,  sup* 
posing  this  Court  should  be  of  opinion  that  a. breach  ci 


(a)  6  Bear.  293.  In  the  coune  was  reserved.    Ultimateljr,  how- 

of  the   ai^ament   in  Perty  v,  ever,  an  arrangement  was  entered 

Knotty  a  case  of  Attorney-General  into  between  the  parties,  and  no 

V.   Hughes    is    cited  as    having  judgment  was  given, 

been  decided  in  this  branch  of  the  ijb)  Id.  319. 

Court.    That  ease  was  certainly  (0)  6  Beav.  148. 

argued  upon  the  construction  of  (d)  4  Hare,  469. 

the  32iid  Order,  and  judgment  (e)  Id.  619. 
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trust  bad  been  committed,  in  allowing  tbe  testator's  estate  ,^^^^ 
to  remain  in  the  trade,  then  he  submitted  that  he  ought  to 
be  indemnified  respecting  the  £500  out  of  the  interests  of 
those  who  had  acquiesced  in  this  arrangement  He  con- 
cluded, by  submitting  to  the  Court,  whether  this  suit  was 
not  improperly  confined  to  the  said  sum  of  £600  only,  and 
whether  the  same  ought  not  to  extend  to  all  the  trusts  of 
the  will,  and  whether  all  proper  persons  were  in  fact  parties 
to  this  suit. 

Upon  the  cause  coming  on  for  hearing, 

Mr.  Rolty  for  the  defendant  Austin,  submitted,  that  the 
representatives  of  Poole  ought  to  have  been  made  parties 
to  the  suit. 

Mr.  RtLssell  and  Mr.  Prior^  for  the  plaintiffs,  referred  to 
the  32nd  Order  of  August,  1841,  as  affording  an  answer  to 
the  objection.  They  also  cited  Perry  v.  Knott  (a),  Kellatoay 
Y.  Johnson  {h)y  and  Allan  v.  Houlden  (c),  observing  that  the 
Master  of  the  Rolls  had  frequently  decided,  that,  where 
several  executors  or  trustees  have  committed  a  breach  of 
trust,  they  come  within  the  provisions  of  the  order,  and 
may  be  sued  severally. 

Mr.  Rolt  referred  to  Biggs  v.  Penn(d)  and  Shipton  v. 
Rawlins  {e),  as  shewing  that  the  order  did  not  apply  to  an 
administration  suit. 
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1846.  Mr.  fVigramy  Mr.  G.  L.  Rtusettf  Mr.  fV.  M.  Jama,  and 

Mr.  Terrell,  appeared  for  other  parties. 

The  Vice-Chancellor. — ^The  Majster  of  Ike  BoOg  wu 
one  of  the  Judges  who  signed  the  Order  in  question;  and 
he  is  the  senior  of  the  Judges  whose  opinions  on  it^  whether 
conflicting  or  not  conflicting,  have  been  brought  under  my 
attention.  Without  exercising  my  own  judgment^  I  had 
probably  better  follow  what  the  Master  of  the  Soils  has  de- 
cided as  to  the  construction*  of  this  order,  unless  a  Judge 
senior  to  liim,  that  is,  unless  the  Lord  Chancellor,  appean 
to  have  decided  otherwise,  and  then,  without  exercising  any 
opinion  of  my  own,  follow  his  interpretation  of  the  Order. 

I  understand  the  Master  of  the  Rolls  to  have  decided,  that 
this  Order  applies  to  a  breach  of  trusts  and  that,  if  three 
men  commit  a  breach  of  trust,  a  person  complaining  of  that 
breach  of  trust  may  now  sue  two,  without  the  third.  That, 
however,  does  not  dispose  of  the  present  case.  This  is  an 
administration  suit ;  and  it 'lias  been  said,  that,  as  a  general 
rule,  where  there  are  several  executors  who  have  acted,  and 
one  of  them  dies  before  any  suit  is  instituted,  a  person  in- 
terested in  the  administration  of  the  estate  cannot  file  a  bill 
for  the  general  administration  of  the  estate,  making  the 
surviving  executors  alone  parties.  If  that  proposition  is 
correct,  then,  consistently  with  the  view  that  the  Master  of 
the  Rolls  has  taken  of  the  Order,  this  biU  is  incomplete  for 
want  of  parties. 

J%me  tth.         On  tliis  day,  tlic  case  was  again  mentioned. 

The  cases  of  Ryan  v.  Roche  {a),  Blake  v.  Jones  (b),  and 
Masters  v.  Barnes  (c),  were  referred  to  on  the  part  of  the 
plaintiffs. 

Mr.  Rolt,  for  the  defendant  Austin,  submitted  that  the 

(a)  2  MoU.  4d7.j       {b)  3  Ansir.  C51.       (c)  2  ¥•  &  C«  C.  C.  Oie. 


CASES  IN  CHANCERY.  575 

representatives  of  the  deceased  executor  could  not  be  con-  1846. 
sidered  merely  as  debtors.  They  represented  the  testa- 
tor's estate.  The  same  sort  of  reason,  t^hich  induced  the 
Court  to  allow  the  surviving  partner  of  a  testator  to  be 
made  a  defendant  in  a  suit  for  the  administration  of  the  tes- 
tator's assets,  namely,  his  possession  of  specific  assets  of  the 
testator,  (as  in  Newland  v.  Champion  (a),  and  Lato  v. 
LatD(b)\  must,  afortiori,  *PPty  ^  ^®  <5*^6  of  the  repre- 
.sentative  of  a  deceased  executor. 

The  Vice-Chancellor  was  of  opinion,  that,  under  the 
circumstances  of  this  case,  the  personal  representatives  of 
Poole  should  be  made  parties. 

(a)  1  Vcz.  sen.  105.  (b)  Ante^  p.  41. 


Williams  v.  Bland.  AprU  2Sth, 

1  HE  bill  was  filed  to  compel  the  specific  performance  of  Aa  agreement 
an  agreement  entered  into  by  the  defendant  to  sell  to  the  tcre!d1nto  fo?*" 
plaintiff  certain  securities  upon  the  tolls  arising  under  an  ^n^Jri^ei' 
act  of  Parliament  for  draining  the  level  of  Ancholme  in  upon  tolls  with- 

in  the  diooeae 
Lincolnshire.  of  Lincoln,  it 

The  agreement  was  comprehended  in  two  letters.     The  Sc  abstract  of 
first  was  a  letter  from  the  plaintiff's  solicitor  to  the  defend-  ^ijf » ?***  *^ 

*^  ^  ^  will  of  one  in 

ant's  solicitor,  dated  the  30th  October,  1844,  in  which  he  theaericaof 

stated  that  his  client  would  ^ve  £90  per  cent,  for  the  whom  the  pro- 

£1000  Ancholme  security,  and  would  be  glad  of  an  "  early  ^''S^e^^l^r 

and  decisive  answer."     The  second  letter,  dated  the  2nd  ^  *^  P"^' 

ed  only  m  the 

November,  1844,  was  a  simple  acceptance  of  the  offer  by  Consistory 

the  defendant's  solicitor  on  behalf  of  his  client.  Bishop  of  Lin- 

coln.   Upon  a 
bin  filed  by  parchaser  against  vendor ,  the  Court  declined »  either  to  force  the  title  on  the  pur- 
chaser or  to  order  the  vendor  to  procure  probate  in  the  Prerogative  Court  of  the  Archbiidiop  of 
Canterbury. 

VOL.  n.  p  p  c.  c.  c. 
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1816. 
Williams 

V, 

Bland. 


Tlie  absti*act  of  the  defendant's  title  to  these  secarities, 
which  was  delivered  on  the  11th  November,  stated  them  to 
have  formerly  belonged  to  Thomas  Groulton,  whose  will, 
dated  in  December,  1811,  was  proved  by  his  executors^ 
Richard  and  James  Groulton,  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury.  It  further  appeared  from 
the  .nbetract  that  Kichard  Goulton  survived  his  co-executor 
James;  and  by  his  will,  dated  in  July,  1831,  made  lus  two 
sons,  Thomas  and  William,  his  executors;  and  that  they 
proved  his  will  in  the  Consistory  Court  of  the  Bishop  of 
Lincoln.  The  defendant  derived  his  title  by  assignment 
from  Thomas  and  William  Goulton. 

The  pI^ntiflTs  solicitors,  in  the  first  instance,  took  an 
objection  to  the  title,  on  the  ground  that  there  was  no  suf- 
ficient evidence  of  beneficial  ownership  in  Kichard  Goulton. 
This  objection  however  was  overcome.  They  then  proposed 
to  the  defendant's  solicitors  to  take  counsers  opinion  upon 
the  question,  whether  a  proper  representation  had  been 
obtained  of  Richard  Goulton:  the  expense  of  obtaining 
such  opinion  to  be  borne  by  the  vendor  in  the  event  of  the 
opinion  being  against  him.  To  this  proposal  the  defendanlfs 
solicitor  replied:  ^^  I  have  not  seen  my  client  on  the  subject 
of  your  letter,  but  I  know  he  would  object  to  the  expense 
of  counsel's  opinion  upon  this  matter.  He  will  be  much 
disappointed  at  finding  that  he  has  to  pay  even  for  the 
abstract,  as  he  contemplated  at  most  a  seven  days^  business, 
and  hoped  to  have  had  every  thing  done  in  that  time  (a).  If 
you  think  the  concurrence  of  Messrs.  Thomas  and  William 


(a)  It  was  stated  hy  the  de- 
fendant, in  his  answer,  that  he- 
fore  the  ahstract  was  returned  an 
interview  took  place  between  the 
solicitors,  at  which  it  was  agreed 
hy  both  parties,  that  the  defend- 
ant had  never  undertaken  to  fur- 
nish any  further  title  than  that 


by  which  he  held  the  securities. 
As  there  was  no  parol  evidence 
in  the  cause,  this  allegation  was 
not  distinctly  proved,  but  the 
truth  of  it  seemed  apparent  from 
the  letters  of  the  solicitors,  which 
were  in  evidence. 
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Goulton  necessary,  Mr.  Bland  will  procure  them  to  join  in         1846. 
the  assiji^nment,  which  is  all  that  he  can  do.       ♦        «        ♦»      "^jlliams 

.The  plaintiff  still  requiring  the  defendant  to  complete  ^' 

the  title  by  obtaining  probate  of  the  will  of  Richard  Goul- 
ton in  the  Prerogative  Court  of  the  Archbishop  of  Can- 
terbury, and  the  defendant  declining  to  do  so,  the  present 
bill  was  filed. 

Mr.  Swanston  and  Mr.  Elmsleyy  for  the  plaintiff,  observ- 
ed, that  the  proof  of  Richard  Goulton's  will  in  the  Diocesan 
Court  of  Lincoln  did  not  make  his  executors  representatives 
of  Thomas  Goulton :  Fowler  v.  Richards  (a),  Jemegan  v. 
Baxter  {b^^  Twyfordy.  Trail  (c), 

Mr.  Russell  and  Mr.  Taylor ^  for  the  defendant. 

The  Vice-Chancellor,  (after  noticing  that  the  property 
in  question  was  within  the  diocese  of  Lincoln),  said : — 
Without  deciding  whether  the  representation  is  complete 
or  incomplete,  it  is  quite  sufficient  to  say,  (subject  to  any 
further  remarks  that  may  be  made  by  counsel),  that  the 
question  is  too  doubtful  to  induce  the  Court  to  force  the 
title  upon  the  purchaser.  The  next  point  is,  whether, 
upon  the  assumption  of  the  representation  being  incom- 
plete, I  am  to  compel  the  vendor,  who  did  not  enter  into  the 
contract  in  that  view,  but  under  the  belief  that  he  had  a 
title,  to  make  himself  the  representative,  or  to  put  some 
other  person  in  his  place  in  that  character.  I  am  of  opinion 
that  I  cannot.  The  plaintiff,  therefore,  will  make  his  elec- 
tion whether  or  not  to  take  the  title  as  it  stands. 

The  plaintiff  elected  not  to  take  the  tide. 

The  plaintiff  admitting,  that  the  only  objection  to  the  defendant's 
title  to  the  property  in  question  is,  that  the  will  of  Richard  Goulton 
has  not  been  proved  in  the  Prerogative  Court  of  the  Archbishop  of 

(a)  5  Buss.  39.  (b)  5  Sim.  568.  (c)  7  Sim.  92. 

PP  2 
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1846.  Canterbur}%  and  that  adminiBtration  of  his  effects  has  not  been 

^     V     "^       granted  hy  the  Prerogative  Court  of  CaDterboryy  and  declining  to 

Willi  Ays      accept  the  title  without  it,  and  the  defendant  declining  to  prove  the 

Bland  ^^^>  ^^  ^  procure  administration  in  the  Prerogative  Coait>  dismiM 

the  bill  without  prejudice  to  an  action. 


M<^  9M.  SOWDEN  9.  MaBRIOTT. 

The  generd  1  HE  bill  was  filed  for  the  purpose  of  enforcing  payment 
wftnenet  red-  of  a  certain  mortgage  eecuritj,  which  the  plaintiffs  held 
oTiUndiA-^^^  upon  the  share  of  Thomas  Rollings,  as  one  of  the  devisees 
bonrhood,  of  the  residuary  real  and  personal  estates  of  a  testator,  named 

ought  to  be  ex- 

■mined  before  Phillips.  One  of  the  defendants  to  the  bill  was  Thomas 
and  not  under  a  flight,  who  was  a  subsequent  incumbrancer  on  the  same 
oomminion ;  estates,  and  who  had  instituted  a  suit,  intitled  "  Flight  ». 
timt  the  role  is    Marriott,^  in  which  the  present  plaintiffib  were  defendanti^ 

for  enforcing  his  security,  and,  if  necessary,  for  a  sale  of  the 
real  estates. 

A  motion  was  now  made  on  the  part  of  the  defendant 
Flight,  that  the  depositions  of  the  witnesses,  which  had  been 
taken  in  the  present  cause  on  the  part  of  the  plaintiffs,  might 
be  suppressed,  on  the  ground  that  they  had  been  taken  un- 
der a  commission,  and  not  in  the  Examiner's  Ofiice,  the  wit- 
nesses being  all  resident  in  or  near  London.  It  appeared, 
that,  before  the  commission  was  issued,  notice  had  been  given 
by  the  plaintiffs'  solicitors  to  the  defendants'  solicitors,  to 
the  effect  that  the  former  would  have  to  issue  a  comniissioB 
to  examine  some  of  their  witnesses.  The  notice  did  not 
state  either  the  names  or  the  residences  of  the  witnesses. 
The  commission  was  executed  at  Maidenhead. 

Mr,  Kenyan  Parker  and  Mr.  Rogers^  in  support  of  the 
motion,  cited  Lord  ClarendovLS  Orders  (a). 

(a)  Beameg,  Ord.  193. 


Marriott. 
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Mr.  Russell  and  Mr.  Cooke,  contrhy  said,  that  the  rule  was,         1846. 
that  a  commission  could  not  be  executed  within  twenty      ^T'"^'^ 

•^  SOWDEN 

miles  of  London — not  that  witnesses  resident  in  London     __    V' 
might  not  be  examined  in  the  country  under  a  commission : 
Gilb.  For.  Rom.  142,  143;  Beames,  Ord.  87  {Ord.  1636); 
H^y.  JPrac.  Reg.  121 ;  1  Newl  Pr.  400;  1  Smith,  Pr.  50; 
Ord.  Gen.  May,  1845  {Ord.  97,  101, 103). 

Mr.  Kenyon  Parker,  in  reply,  referred  to  Gilb.  For.  Rom. 
125;  Beamesy  Ord.  58  {Ord.  1629);  and  contended,  that 
the  motion  should  have  been,  to  discharge  the  commission. 

It  appeared,  in  the  course  of  the  argument,  that  the  ob- 
ject of  the  defendant  Flight,  in  making  this  motion,  was  to 
obtain,  if  possible,  the  hearing  of  the  two  causes  of  "  Sowden 
17.  Marriott "  and  "  Flight  v.  Marriott "  together. 

The  Vice-Chancellor, — The  Examiner's  Office  is  an 
office  constituted  for  the  purpose  of  examining  witnesses 
resident  in  London  and  its  neighbourhood.  Its  neighbour- 
hood, for  this  purpose,  is  considered  as  embracing  a  distance 
within  either  ten  or  twenty  miles  of  London.  The  Office 
being  so  constituted,  primd  facie  it  appears  to  be  the  rule 
of  the  Court,  that  every  witness  resident  in  London  or  its 
neighbourhood  ought  to  be  examined  in  London.  The 
rule,  however,  appears  not  to  be  of  imperative  necessity 
with  reference  to  the  officers  of  the  Court,  but  to  be  adopted 
for  the  convenience  of  witnesses,  to  prevent  needlessly 
drawing  them  from  their  homes  to  a  distance.  I  am  not, 
at  present,  prepared  to  say,  that  the  rule  extends  so  far  as 
to  prevent  the  possibility  of  examining  London  witnesses 
in  the  country,  without  special  order  or  without  consent. 
It  is  not  necessary  to  lay  down  such  a  proposition ;  nor 
ought  it,  I  think,  to  be  laid  down  without  much  considera- 
tion. 

The  case  before  me  is  this : — A  commission  issued,  with- 


V. 

Marriott. 
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1846.  out  special  leave^  for  the  single  purpose  of  exaxnining  wit- 
SowDBN  nesscs  resident  in  London  and  less  than  ten  miles  from  it^ 
and  without  the  expectation,  intention,  or  notion,  at  any 
time,  of  examining  any  other  witness  under  it.  I  am  of 
opinion  that  such  a  commission  ought  not  to  have  issued 
without  special  order  or  consent.  Consent  in  the  present  case 
is  out  of  the  question ;  for,  though  the  defendant  was  aware 
that  the  commission  was  to  be  issued,  he  was  not  aware  what 
witnesses  were  to  be  examined  under  it ;  and  he  had  a  right 
to  infer,  that  the  commission  was  to  be  used  for  a  le^- 
timate  purpose.  It  has  been  said,  that  the  present  mo- 
tion does  not,  as  it  ought  to  have  done,  seek  to  discharge 
the  commission.  That,  I  think,  is  of  no  importance;  it 
seeks  the  less,  instead  of  the  greater  relief.  I  am  of  opin- 
ion that,  substantially,  according  to  practice,  and  according 
to  justice,  these  depositions  ought  not  to  stand. 

His  Honor  added,  that,  though  he  had  thus  decided, 
and  had  used  the  word  "justice "  in  the  course  of  his  re- 
marks, it  was  impossible  not  to  see  or  suspect  that  the 
evidence  which  had  been  suppressed  was  not  of  any  conse- 
quence to  the  party  moving,  who  had  admitted  that  the 
plaintiffs  were  prior  incumbrancers.  The  object  of  the  mo- 
tion seemed  to  be,  to  prevent  the  present  cause  from  being 
heard  before  that  of  ^'Fliglit  v.  IVIarriott,"  or,  in  other 
words,  to  procure  the  hearing  of  the  two  causes  together. 
That,  he  thought,  was  not  an  unreasonable  object,  and  be 
was  disposed  to  give  his  assistance  to  the  attainment  of  it. 

An  arrangement  was  then  made  between  the  parties,  that 
the  two  causes  should  be  heard  together. 


B 
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Attorney-General  v,  Pearson.  June  2UK 

26th^  2ethy 

Jufy  Wth. 
Y  the  stat.  5  Geo.  4,  c.  cxxv,  intituled  "  An  Act  to  Pariah  officers 

repeal  several  acts  for  the  relief  and  employment  of  the  i^fomatioii^ 
poor  of  the  parish  of  St  Mary,  Islington,  &c.,  and  to  make  ^' •  P«^™°^_ 
more  effectual  provisions  in  lieu  thereof,"  certain  persons  lunatic,  likely  to 

•  t*\  ij  ^^  mischief, 

therein  named,  being  sixty  occupiers  of  houses,  lands,  tene-  caused  an  order 
mcnts,  or  hereditaments,  within  the  said  parish,  and  their  A.^.I^whT'^ 
successors,  are  appointed  trustees  for  carrying  the  act  into  ^^  ^  ^ 
execution,  to  be  called  trustees  of  the  parish:   and  it  is  pearcdtohaye 
enacted,  that  the  vicar,  churchwardens,  and  overseers  of  the  ^^  his  removal' 
poor  of  the  parish  for  the  time  being  shall  be  trustees  of  the  ^^^^X^  b 
pariah,  together  with  the  trustees  thereby  appointed.  soonafterwards, 
By  the  6th  section  of  the  act,  the  qualification  of  trustees  other  persons, 
(other  than  the  vicar,  churchwardens,  and  overseers  of  the  bly  to  the  work- 
parish),  is  a  liability  to  pay  for  premises  situate  in  tlie  *^°^^^f**^** 
parish,  rated  at  the  sum  of  £30  a  year  at  the  least  for  the  remained  in  the 

workhouse 

relief  of  the  poor,  by  virtue  of  the  act.  about  a  week. 

By  the  9  th  and  10th  sections,  the  right  of  nomination  and  ^on^ofwh^' 
election  of  future  trustees  belongs  to  the  vestry.    The  elec-  *»«  "^^  brought 

,  ,  \    n  before  a  magis- 

tion  IS  to  be  of  sixty  occupiers,  qualified  as  before  men-  trateanddis- 
tioned,  and  to  take  place  in  vestry  assembled  on  Easter  thenbrought* 

an  action  for  an 
assault  and  false 
imprisonment,  and  an  action  of  trespass,  against  the  parish  officers,  and  in  one  of  them  recovered 
400/.  damages,  which,  upon  a  motion  for  a  new  trial,  were  reduced,  by  consent,  to  200/.,  no  new 
trial  being  granted.  The  other  action  was  not  tried.  The  trustees  of  the  parish  having,  under  a  local 
act,  authority  to  manage  the  parish  accounts  and  to  superintend  the  treatment  of  the  poor,  charged 
the  damages  and  costs  incurred  in  these  actions  against  the  poor-rates  of  the  parish.  The  rates 
so  charged  were  subsequently  allowed  in  open  vestry,  and  the  charges  paid  out  of  them.  Upon 
an  information  filed  against  the  trustees,  for  the  purpose  of  compelling  them  personally  to  re- 
fund the  money  so  paid,  as  for  a  breach  of  trust,  the  Court  dismissed  the  information,  being 
satisfied  upon  the  evidence  before  it,  without  regard  to  the  proceedings  at  law,  that  the  parish 
officers  had  not  participated  in  the  forcible  removal  of  the  lunatic,  and  had  in  other  respects 
acted  reasonably,  though,  perhaps,  not  strictly  according  to  law,  in  the  discharge  of  their  duty; 
consequently,  that  they  were  entitled  to  be  allowed  the  payment  so  made,  either  under  the  26th 
section  of  the  local  act,  which  provided,  that  all  costs  and  expenses  to  be  incurred  by  the  trus- 
tees, or  any  persons  employed  by  them,  in  prosecuting  or  defending  any  action  touching  the  exe- 
cution of  the  act,  should  be  defrayed  out  of  the  money  arising  by  virtue  of  the  act— or  the  general 
law  applicable  to  overseers  and  their  accounts. 

The  32nd  Order  of  August,  1841,  applies  to  the  case  of  an  information  filed  against  individual 
members  of  a  body  of  public  trustees,  charging  such  individuals  with  a  breach  of  trust. 


JUT. 


Tje   l.'ltfa.    BMi  TTBTTnai    jiIml 
»me  if  die  lAtrii^rs  jod  iiaie»  of  die 

7  jir  die  ^arotma  *il 
missre^  if  duue  vk£ces»  lur  it  die 


if  "lie  u!i  -i  ,  ma  3D  ^eeeivia  uma 
die  sirjoev  ^tx^dAied  7  .     Tbe^  ms?  aln 
in  die  3ce±   r  ,  sad.  amy  in.  ^sseul  cae»  c 
laces   r".    Tjey  iure  power  jiso  ai  jpp«mic 
ft  rr^iievinir  nBcgTy  imi  jd  nmbnoe  onn  in 
laid  lOr  17  aim.  In  reiievnie  'aanil  poor '  </• 
toonacs  dl^r  )r  pir>vide  11 


rials  neceaaarj  j^r  "heir  tanpiuymeas  '/% 
Ukd-irfiie  ^iT'SL  Vj  diem.  i>r  die  regoiaciaa  t^*  dK  pmrfc,  tnrrh 
^j->miecud  jmi  ^nennnected  wzxk  die  msuugcBkaic  of  tbe 
pr>-,r :  and  iH  die  pr^p^rr  of  die  pori^  oaed  fiar  p»'ff^"«^ 
porpcAes  id  7es:ed  in  d&em  j  • 

Bj  die  'li^di  jecdon  is  »  ezuuitai.  dia:w  ^  st  aD  nieedi^  of 
the  «ud  troscces.  or  of  die  •dmrcnwiudeitea  oreiaeeES^  aaicg 
<ir>r3,  azui  aadztijts  of  cfae  joid  (MECkdh,  the  and  tnMtets, 
chnTciiwarden^  overseexs^  nsfiesocsy  and  waEioa,  reqm>- 
ti^elj  present  at  soch  meenng.  «IiaII  pay  and  defiaj  tlieir 
^iwn  exp^i^es,  unks«  die  vestry  of  the  aid  paridi  dodl  aUow 
anv  iicrm  or  gTmv*  of  moner  to  be  expended  out  of  the  mooiei 
Ui  \pt  rauaed  by  virtue  of  tliis  act  at  any  of  s«idi  meeting; 


(a)  fysct.  14- 

(-:)  S»t.  39. 
(li)  Scet.  41. 


(#)  Sect.  48. 
{/)Seet.5a 
(^)  Sect.  53. 
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and  that  a  list  of  all  such  sums  of  money  as  shall  be  allowed         1846. 
by  the  vestry  shall  be  signed  by  the  vestry  clerk  or  clerks,      att  Tgbn. 

and  kept  affixed  in  some  public  part  of  the  vestry  room  of  v- 

,         ,  _        •  t  n  Pearson. 

the  said  parish. 

The  26th  section  enacts,  that  ^^  the  trustees  shall  and  may 
sue  and  be  sued  in  the  name  of  their  clerk,  treasurer,  or 
collector,  or  in  the  name  of  any  one  or  more  of  the  said 
trustees;  provided  always,  that  whenever  any  action  or  suit 
shall  be  so  brought,  no  such  action  or  suit  shall  abate  or  be 
discontinued  by  the  death  or  removal  of  such  trustee  or 
trustees,  treasurer,  collector,  or  clerk,  &c. ;  provided  also, 
that  all  costs  and  expenses  to  be  incurred  by  or  on  behalf  of 
the  said  trustees,  or  any  person  or  persons  employed  by 
them  in  prosecuting  or  defending  any  action  or  suit  touch- 
ing the  execution  of  this  act,  shall  be  defrayed  out  of  the 
money  arising  by  virtue  of  this  act,  unless  such  action  or 
suit  shall  arise  in  consequence  of  the  wilful  neglect  or  de- 
fault of  such  trustee  or  trustees,  treasurer,  collector,  or 
derk,  or  unless  it  shall  have  been  brought,  commenced,  or 
defended  without  the  order  or  direction  of  the  trustees.** 

Under  the  30th  and  31st  sections  of  the  act,  the  power 
of  electing  churchwardens,  and  of  nominating  persons  for 
the  office  of  overseer,  lies  with  the  vestry.  For  the  latter 
purpose,  power  is  given  to  the  vestry  to  nominate  eight  in- 
habitants of  the  parish,  out  of  whom  three  are  selected  by 
the  justices.  The  vestry,  abo,  under  the  32nd  section,  ap- 
point assessors  to  make  assessment  of  the  property  in  the 
parish,  who  are  to  present  their  assessment  to  the  vestry  for 
their  approbation  and  adoption.  And,  by  the  33rd  section, 
it  is  enacted,  that,  so  soon  as  the  various  sums  of  money 
necessary  for  the  purposes  of  the  act  for  the  year  ensuing 
shall  have  been  ascertained,  and  the  assessment  shall  have 
been  completed,  the  occupiers  of  lands,  &c.,  in  vestry  assem- 
bled are  required  to  make  and  sign,  once  in  every  year,  or 
oftencr  if  need  be,  five  or  more  distinct  and  equal  pound 
rates  upon  the  said  assessments,  that  is  to  say,  one  rate  for 
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1846.        the  mtuntcnancc  and  relief  of  the  poor,  and  for  payment  of 
Ait  -Gbk      ^^  annuities  and  other  chains  payable  out  of  the  said 
V-  rate,  and  four  other  rates  specified  in  the  act. 

By  the  146th  section,  it  is  enacted,  that,  **  if  any  perscm 
or  persons  shall  think  himself,  herself  or  themselves  aggriev- 
ed by  any  rate  or  rates,  assessment  or  assessments,  or  by 
any  bye-law,  rule,  or  order,  made  in  pursuance  of  this  act, 
such  person  or  i)ersons  shall  apply  for  relief  to  the  eaid  trus- 
tees, at  any  general  meeting,  to  be  held  within  two  calendar 
months  afler  demand  of  such  rate  or  rates,  aBsessnoient  or 
assessments,  or  next  after  any  such  matter  or  thing  done  or 
committed  by  or  by  virtue  of  any  order  of  the  said  trusteee^ 
by  which  such  person  or  persons  shall  think  himself,  her- 
self^ or  themselves  aggrieved;  and  the  said  trustees  are 
hereby  authorised  and  empowered  to  give  such  relief  in  the 
premises  as  to  them  shall  seem  necessary ;  and,  if  such  per- 
son or  persons  sliall  not  be  satisfied  with  the  determination 
of  such  trustees,  or  the  said  trustees  shall  neglect,  witliin 
one  calendar  month  afler  such  application,  to  determine,  or 
to  give  notice  of  such  determination,  to  the  person  or  per- 
sons so  applying  for  relief,  or  if  any  person  shall  feel  him- 
self, herself,  or  themselves  aggrieved  by  any  order,  judg- 
ment, or  determination  of  any  justice  of  the  peace  in  pursu- 
ance of  this  act,  he,  she,  or  they  may  appeal  to  a  quarter  or 
general  sessions  of  the  i)eacc  to  be  holden  for  the  county  of 
Middlesex,"  &c. 

Under  the  147th  section  justices  on  appeal  may  alter  and 
quash  mtes. 

By  the  148th  section,  it  is  further  enacted,  that  "  no 
action  or  suit  shall  be  commenced  against  any  person  or 
persons  for  any  thing  done  in  pursuance  of  this  act,  untU 
twenty-one  days'  notice  shall  be  thereof  given  in  writing  to 
the  clerk  to  the  said  trustees,  nor  afler  sufficient  satisfaction 
or  tender  thereof  hath  been  made  to  the  party  or  parties 
aggrieved,  nor  afler  six  calendar  months  next  after  the  fact 
committed  for  which  such  action  or  suit  shall  be  so  brought; 
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and  all  such  actions  or  suits  shall  be  laid  and  tried  in  the         1846. 
county  or  place  where  the  cause  of  action  shall  have  arisen ;      att  -Gkn 

and  that  the  defendant  or  defendants  in  such  action  or  suit,       ^    •*• 

Pbarsom. 

and  every  of  them,  may  plead  the  general  issue,"  &c. 

By  the  4  &  5  WilL  4,  c.  76,  s.  54,  for  amending  the  Poor 
Laws,  it  is  enacted,  ^^  that,  from  and  after  the  passing  of 
tliis  act,  the  ordering,  giving,  and  directing  of  all  relief  to 
the  poor  of  any  parish,  which,  according  to  the  provisions  of 
any  local  acts,  shall  be  under  the  government  and  control 
of  any  guardians  of  the  poor,  or  of  any  select  vestry,  (saving 
and  excepting  the  powers  of  the  commissioners  appointed 
under  tlie  act),  shall  appertain  and  belong  exclusively  to 
such  guardians  of  the  poor  or  select  vestry,  according  to 
the  respective  provisions  of  the  acts  under  which  such 
guardians  or  select  vestry  may  have  been  or  shall  be  ap- 
pointed. " 

Since  the  passing  of  the  local  act,  it  has  been  the  custom 
for  the  collectors  to  pay  the  monies  received  by  them  for 
the  rates  to  the  bankers  appointed  by  the  trustees,  to  an 
account  intitled  the  "  Trustees  of  the  Parish  of  St,  Mary, 
Islington ;  ^  and  the  trustees  have  kept  an  account  of  the 
money  so  received,  and  the  expenditure  of  it, 

In  November,  1842,  the  nine  first  named  defendants, 
together  with  other  persons,  were  trustees  under  the  local 
act,  and  the  defendant,  Robert  Oldershaw,  was  clerk  to  the 
board  of  trustees  and  vestry  clerk. 

On  the  28th  of  the  last-mentioned  month,  Mr.  Oldershaw 
received  the  following  letter  from  Thomas  Mallett,  Clerk 
of  the  Magistrates  at  Clerkenwell  Police  Court : — "  Dear 
Sir, — A  person  of  the  name  of  Eliot,  of  16,  Brunswick- 
street,  is  decidedly  insane ;  he  is  breaking  up  a  house,  wan- 
dering about  in  a  blanket  instead  of  wearing  his  clothes,  &a 
It  also  appears  that  he  is  indebted  to  the  kindness  of  other 
persons  for  assistance.  These  circumstances  have  come  to 
our  knowledge  chiefly  through  an  oflScer,  Cole,  who  had 
tlic  duty  to  perform  of  serving  a  summons  upon  Eliot  for 
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1846. 


damaging  the  premises.  Having  stated  to  Mr.  Greenwood 
what  I  have  repeated  to  joo,  he  deemed  it  a  fit  case  fox 
your  parochial  interference,  under  the  9  Geo.  4,  c.  40^ 
B.  38  (a).  No  doubt,  eventuallj,  you  will  find  the  man  has 
friends  who  will  take  care  of  him.  Mr.  Greenwood  hopes 
you  will  see  to  this  case  immediately." 

In  consequence  of  the  receipt  of  this  letter,  Mr.  01d»^ 
shaw  immediately  gave  directions  to  the  relieving  (^oer, 


(a)  By  which  it  is  enacted, 
**  that,  upon  its  heingmade  known 
to  any  justice  of  the  peace  of  any 
county,  that  a  poor  person  chaige- 
ahle  to  any  parish  or  place  within 
such  county  is  deemed  to  he  in- 
sane, either  hy  notice  from  the 
overseer  of  such  parish  or  other- 
wise, it  shall  he  lawful  for  the 
said  justice,  hy  an  order  under 
his  hand  and  seal,  if  he  shall  so 
think  fit,  to  require  the  overseer 
of  the  poor  of  the  said  parish  or 
place  to  hring  the  said  insane  per- 
son before  any  two  justices  of  the 
peace  of  the  said  count}^  at  such 
time  and  place  as  shall  be  ap- 
pointed by  the  said  order ;  and 
the  said  justices  are  hereby  re- 
quired to  call  to  their  assistance 
a  physician,  surgeon,  or  apothe- 
cary, at  the  charge  of  the  said 
parish  or  place;  and  if  upon  view 
and  examination  of  the  said  poor 
person,  or  from  other  proof,  the 
said  justices  shall  be  satisfied  that 
such  person  is  insane,  the  said 
justices  shall  make  inquiry  into 
the  place  of  last  legal  settlement 
of  such  insane  person;  and  it 
shall  be  lawful  for  them,  if  they 
shall  so  think  fit,  by  an  order  un- 
der their  hands  and  seals,  di- 
rected to  the  said  overseer  of  the 


poor,  according  to  the  form  in 
the  schedule  (6)  annexed  to  this 
act,  to  cause  the  said  poor  person 
to  be  conveyed  to  and  placed  in 
the  county  lunatic  asylom,  esta- 
blished under  the  directions  of 
this  or  any  former  act,  for  the 
county  or  district  of  united  coun- 
ties for  which  or  any  of  which 
they  shall  act.    And  if  no  such 
county  lunatic  asylum  shall  have 
been  established,  then  to  some 
public  hospital  or  some  house 
duly  licensed  for  the  reception  of 
insane  persons.         ♦        ♦        ♦ 
Provided  always,  that  the  over- 
seer or  other  person  so  conveying 
such  insane  person  to  such  coun- 
ty lunatic  asylum,  public  hos- 
pital, or  licensed  house  as  afore- 
said, shall,  and  he  is  hereby  re- 
quired to,  deliver  a  certificate  from 
the  physician,  surgeon,  or  apo- 
thecary so  called  to  the  assistance 
of  the  justices  as  aforesaid,  which 
certificate  such  physician  sur- 
geon, or  apothecary  is  hereby  re- 
quired to  give,  according  to  the 
form  in  schedule  (6)  annexed  to 
this  act,  to  the  superintendant  of 
such  county  lunatic  asylum  or 
public  hospital,  or  keeper  of  such 
licensed  house,  as  the  case  may 
be." 
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William  Hicks^  to  visit  and  inquire  into  the  case.     Hicks         1846. 
proceeded  to  Eliot's  residence ;  and  having  reported  that  he      ^    "^ 
found  the  statement  in  the  above  letter  correct,  he  left  an  v- 

order  for  Eliot's  admission  into  the  workhouse,  in  case  he  or 
his  friends  should  desire  it.  On  the  day  following,  the  29th 
November,  1842,  Mr.  Oldershaw  directed  a  Street-keeper, 
who  was  in  the  employ  of  the  parish,  to  make  further 
inquiries  into  Eliot's  circumstances  and  situation.  This  per- 
son accordingly  went  to  Eliot's  house,  but  soon  returned  with 
one  Beavan,  who  lived  in  Eliot's  house,  and  who  repre- 
sented himself  as  having  the  care  of  Eliot  and  his  furniture. 
These  persons  suggested  to  Mr.  Oldershaw  the  necessity  of 
conveying  Eliot  to  the  workhouse  in  a  strait  waistcoat. 
Oldershaw,  however,  according  to  his  own  evidence  given 
for  the  co-defendants,  positively  declined  to  allow  this,  ob- 
serving that  Eliot  must  go  voluntarily  and  without  force, 
or  not  at  all.  Eliot,  however,  was  conveyed  in  a  strait 
waistcoat  by  Beavan  and  others  to  the  workhouse  that  even- 
ing. A  few  days  afterwards,  his  furniture  was  removed  to 
the  workhouse  by  Oldershaw's  orders,  for  safe  custody. 
Eliot  remained  at  the  workhouse  till  the  6th  December  fol- 
lowing: on  that  day  he  was  brought  before  Mr.  Greenwood, 
to  be  dealt  with  as  an  insane  pauper  lunatic,  under  the  pro- 
visions of  the  Stat.  9  Geo.  4,  c.  40 ;  but  in  consequence  of 
the  medical  officer,  Semple,  who  attended  before  the  magis- 
trate, withdrawing  his  certificate  of  insanity,  Eliot  was  dis- 
charged. 

In  consequence  of  these  proceedings,  Eliot,  in  May,  1843, 
brought  an  action  in  the  Court  of  Common  Pleas,  for  assault 
and  false  imprisonment,  against  Allen,  Tyas,  and  Western, 
overseers  of  the  parish,  Hicks,  the  relieving  officer,  Ellis, 
the  master  of  the  workhouse,  Semple,  the  medical  officer, 
(the  three  last-mentioned  defendants  holding  their  offices  by 
appointment  of  the  trustees),  and  Beavan.  He  also  brought 
an  action  of  trespass  against  Oldershaw  and  another,  for 
the  removal  of  his  goods  from  his  house  to  the  workhouse. 
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1846.         In  both  these  actions  Mr.  Oldershaw  acted  as  the  attornej 
?     C^       for  the  defendants. 

Att.-Gkn. 

V-  The  first  action  was  tried  in  May^  1844^  when^  Beavan 

having  suffered  judgment  by  default,  the  jury  found  a  ver- 
dict for  the  plaintiff  against  all  the  defendants,  except  Allen, 
with  £400  damages.  A  rule  ntn,  however,  having  been 
obtained  to  set  aside  the  verdict  and  enter  a  nonsuit,  or 
for  a  new  trial,  the  damages  were  reduced  by  consent  to 
d6200,  and  the  rule  was  discharged  (a). 

The  action  against  Oldershaw  was  not  brought  to  trial. 

At  a  meeting  of  the  trustees  of  the  parish,  which  took 
place  on  the  3rd  February',  1845,  and  at  which  six  of  die 
defendants  to  this  information  were  present,  it  was  reported 
by  Oldershaw,  as  clerk  of  the  trustees,  that  the  plaintiff's 
taxed  costs,  in  the  action  of  ^^  Eliot  v.  Allen,''  amounted  to 
3S4L  Ss.,  which,  added  to  the  sum  of  £200,  reduced  da- 
mages, made  5ML  3^.,  to  be  then  paid  to  prevent  the  de- 
fendants from  being  taken  in  execution.  It  was  accord- 
ingly, at  the  same  meeting,  resolved,  that  a  cheque  for 
534/.  3^.  should  be  drawn  for  the  purpose  of  dischar^ng 
that  sum.  A  cheque  for  that  amount  was  accordingly,  at 
the  same  meeting,  drawn  by  three  of  the  trustees  upon 
their  bankers,  in  favour  of  Eliot's  attorney,  and  such  cheque 
was  afterwards  delivered  to  him  and  duly  cashed. 

At  a  meeting  of  the  trustees'  committee  of  accounts, 
which  was  held  on  the  7th  February,  1845,  and  at  wliich 
also  some  of  the  defendants  to  this  information  were  present, 
a  similar  payment  was  made  in  respect  of  364/.  11^.  7rf.,the 
amount  of  Mr.  Oldershaw  s  bills  of  costs  in  both  actions. 

The  payments  so  made  by  the  trustees  were  charged  by 
them  against  the  rates  of  the  parish,  and  entered  by  them 
in  the  parish  books  accordingly. 

On  the  25th  March,  1845,  a  meeting  of  the  vestry  was 
held,  at  which,  after  much  discussion,  and  notwithstand- 

(a)  See  the  case  reported  1  C.  B.  Rep.  18. 


CASES   IN    CHANCERY.  589 

Ing  the  objections  of  Mr.  Rae,  one  of  the  relators  in  this         1846. 
information^  the  payments  so  made  by  the  trustees  were      att.-Gen. 

ratified  and  confirmed  by  the  vestry.  ^  ^' 

•^  ,  '^  .  Pbakson. 

On  the  5th  June  following,  another  meeting  of  the  vestry 
took  place,  at  which,  after  motion  made  for  a  lower  rate, 
and  negatived,  a  rate  was  made  for  the  two  quarters  be- 
tween Lady-day  and  Michaelmas,  1845,  upon  the  principle 
of  including  in  its  amount  a  sum  sufficient  to  meet  the  pay- 
ments so  made  by  the  trustees. 

Two  days  previously  to  this  last  meeting  the  relator, 
J.  J.  Rae,  had  addressed  a  letter  to  the  Poor  Law  Com- 
missioners, inquiring  whether  an  auditor  for  Islington  pa- 
rish had  been  appointed  under  the  stat.  7  &  8  Vtct.  c.  101 ; 
and  whether  an  auditor  appointed,  or  to  be  appointed,  under 
that  act,  would  have  poWer  to  compel  the  trustees  to  refund 
the  £918  which  had  been  taken  out  of  the  rates.  In  an- 
swer to  this,  the  Commissioners,  by  their  secretary,  replied, 
that  no  auditor  had  been  appointed,  though  it  was  intended 
to  appoint  one ;  that,  however,  as  the  payment  referred  to 
had  been  made  prior  to  Lady -day,  they  apprehended  that 
the  auditor  to  be  appointed  would  have  no  jurisdiction  over 
the  item  in  question. 

On  the  3rd  September,  1845,  the  present  information 
was  filed,  at  the  relation  of  J.  J.  Bae  and  Kichard  Thain, 
rated  inhabitants  of  the  parish  of  Islington;  praying,  that 
it  might  be  declared  that  the  before-mentioned  payments  of 
534/.  3^.,  and  364/.  11^.  7c/.,  out  of  the  monies  raised  from 
the  rated  inhabitants  of  the  said  parish,  were  respectively 
breaches  of  trust ;  that  repayment  of  the  former  sum,  with 
interest,  might  be  decreed  against  the  defendants,  except 
Oldershaw,  and  repayment  of  the  latter  sum,  with  interest, 
might  be  decreed  against  all  the  defendants ;  and  that  the 
defendants,  or  such  of  them  as  the  Court  should  think  fit, 
might  be  decreed  to  pay  the  costs  of  the  suit 

The  information,  with  a  view,  probably,  of  shewing  that 
it  was  filed  upon  due  notice,  contained  a  charge,  that,  on 
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1846.  the  27th  March,  1845,  the  relator  Bae  wrote  and  ooit  a 
letter  of  that  date  to  the  defendant  Olderahair,  aa  the  soli- 
citor of  the  tmateea^  thereby,  aznongst  other  tfamga^  threat- 
ening proceedings  in  Chancery  for  breaches  of  tmst  com- 
mitted by  them,  in  making  the  before-mentioQed  paymenti^ 
nnlefls  the  troateea  ahonld  restore  the  money  ao  illegally 
applied  by  them. 

Upon  the  merits  of  the  case  the  information  ehaiged 
generally,  that  the  two  payments  in  qnestioa  were  made 
contrary  to  the  proyisiona  of  the  before-mentioiied  local  act 
of  Parliament ;  it  likewise  charged,  that  the  procee£ngB  ao 
taken  against  Eliot,  were  taken  by,  or  by  the  direction  o^ 
or  nnder  the  authority  of,  the  defendants  in  the  action  of 
**  Eliot  r.  Allen,"  or  some  of  them,  and  without  any  legal 
or  proper  authority ;  and  as  eyidence  of  snch  wmnt  of  legal 
authority,  it  charged,  that,  although  the  actitKi  was  brought 
by  Allen  against  the  defendants  therein,  in  their  respectiye 
characters  of  overseers^  master  of  the  workhouse,  &c^  and 
although  the  defendants  pleaded  no  notice  of  the  9c6aa 
under  the  148th  section  of  the  local  act,  yet  the  learned 
Judge  who  tried  the  cause  ruled  that  notice  was  unneces- 
sary. The  information  also  contained  statements  and  chaiges 
referring  to  Eliot's  circumstances  in  life,  and  denying  that 
he  was  either  a  pauper  or  a  lunatic. 

The  defendants,  by  their  answer,  submitted  that  the 
letter  of  the  27th  March,  1845,  was  an  insufficient  notice  of 
this  information,  inasmuch  as  it  was  addressed  to  the  de- 
fendant Oldershaw  as  vestry  clerk,  and  not  as  solictor  to 
the  trustees,  and  they  claimed  the  benefit  of  the  146th 
section  of  the  local  act  With  respect  to  the  merits  of  the 
case,  they  set  forth  a  full  statement  of  all  the  circumstances 
under  which  the  alleged  trespasses  had  been  committed,  and 
relying  as  well  upon  the  facts  which  have  been  already 
stated,  as  upon  the  evidence  which  they  should  produce 
upon  the  question  of  Eliot's  insanity  and  pauperism,  they 
submitted    that    the  proceedings   which  had  been  taken 
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against   Eliot  were   not,   as  in   the  information    alleged^         1846. 
without  legal  and  proper  authority.     With  respect  to  what      ^"^"TT^ 

All.  'UKN* 

took  place  at  the  trial  of  "  Eliot  v.  Allen,"  they  admitted  v, 

that  there  had  been  a  plea  of  no  notice,  as  before  stated, 
bat  they  alleged  that  the  learned  Judge  who  tried  the 
cause  reserved  the  consideration  of  the  point  as  to  the 
necessity  of  notice.  They  claimed  the  benefit  generally 
of  the  pleadings  and  proceedmgs  in  the  action  in  their 
defence  of  this  suit.  With  respect  to  themselves  person* 
ally,  they  insisted  that  in  all  their  acts  and  proceedings 
complained  of  in  this  suit,  and  in  all  their  acts  and  pro- 
ceedings to  which  the  actions  at  law  related,  so  far  as 
they,  or  any  person  by  their  order  or  authority,  acted 
therein,  they  did  all  such  acts  and  proceedings  bond  fide  as 
such  trustees,  and  in  the  execution  of  the  office  and  duties 
vested  in  them  as  the  board  of  trustees  under  the  said  act, 
and,  as  they  were  advised  and  submitted,  touching  the  exe- 
cution of  the  act,  and  without  any  wilful  neglect  or  default 
on  their  part,  and  not  from  any  personal  motive ;  and, 
moreover,  that  all  the  acts  and  proceedings  of  the  defendant 
Oldershaw  complained  of  by  this  suit,  and  by  the  action  at 
law  against  him,  were  done  and  transacted  solely  as  the 
clerk,  solicitor,  or  attorney,  and  upon  the  retainer  of  the 
board  of  trustees  for  the  time  being  of  the  parish,  and  not 
from  any  personal  motive. 

In  support  of  the  defendants'  case,  several  witnesses  were 
examined  to  prove  the  insanity  and  destitution  of  Eliot  at 
the  time  that  proceedings  were  taken  against  his  person. 

John  B.  Greenwood,  Esq.,  the  sitting  magistrate  at 
Clerkenwell,  deposed,  that,  when  Eliot  was  brought  before 
him  on  the  6th  December,  1S44,  he  conducted  himself  in 
the  deponent's  presence  in  an  incoherent  and  irrational 
manner,  so  as,  with  the  aid  of  the  evidence  before  the  de- 
ponent, to  satisfy  him  that  he  was  insane.  Deponent  de- 
clined to  adjudicate  upon  the  case,  because  Semple,  whose 
medical  certificate  was  necessary  to  enable  the  deponent  to 
VOL.  II.  Q  Q  c.  c.  c. 
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1846.^  proceed  onder  the  stat.  9  Gto.  4,  8.  38,  was  induced  to 
withdraw  it  apparently  on  the  testimony  of  certain  wit- 
nesses then  present ;  but  the  individual  opinion  of  the  de- 
ponent as  to  the  insanity  of  Eliot  was  in  no  degree  altered 
by  the  testimony  of  those  witnesses.  Deponent,  in  his  ma- 
gisterial capadtyy  had  several  interviews  with  Eliot  pre- 
viously to  the  last  occasion,  in  each  of  which,  to  the  best  of 
deponent's  judgment,  Elliot  conducted  himself  as  an  insane 
person. 

Samuel  Herapath,  a  hatter,  who  formerly  knew  Eliot  as 
an  attorney's  clerk,  stated  that  he  called  on  Eliot  on  the 
Sunday  previous  to  the  27th  November,  1842,  when  he 
found  him  in  his  sitting-room  without  his  ordinary  dothefl^ 
but  covered  with  blankets.  He  described  himself  as  Elijah, 
and  stated  that  he  was  commissioned  to  preach.  He  had  a 
poker  under  the  blankets,  with  which  he  sud  he  meant  to 
**  finish"  Beavan  (a).  Deponent  found  Beavan  in  the  house, 
and  from  the  information  which  he  received  from  Beavan 
as  to  Eliot's  circumstances,  deponent  lefl  half-a-crown  with 
Beavan  for  his  use. 

Kobert  Semple,  the  medical  officer  to  the  trustees,  stated 
that  he  attended  Eliot  daily  while  he  was  an  inmate  of  the 
workhouse,  from  the  27th  November  to  the  6th  December, 
1842.  Deponent  treated  him  medicaUy  as  a  person  of  un- 
sound mind.  Eliot  conducted  himself  in  an  irrational  man- 
ner, and  frequently  used  offensive  language.  On  one  ot 
two  occasions  he  conducted  himself  violently  to  one  of  the 
inmates  named  Harris,  (since  dead),  and  one  day  inflicted 
a  severe  blow  upon  him  with  a  poker,  which  injured  him 
greatly.  Deponent  signed  a  certificate  of  Eliot's  insanity, 
for  the  purpose  of  proceedings  before  the  magistrate.     He 


(a)  This  slang  expression  for  cutioncr  in  describing  the  death 

killing  a  person  seems  not  to  be  of  a  criminal  under  the  punish- 

peculiar  to  the  British  isles.     It  ment  of  the  knout.     See  Carr's 

has  been  used  by  a  Russian  exe-  Travels  round  the  Baltic,  p.  252. 
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also  attended  before  the  magistrate  on  the  6th  December.      ^  1846.^ 
He  was  induced  to  withdraw  his  certificate^  not  from  any     Att.-Gbn. 
change  in  his  opinion  as  to  the  insanity  of  Eliot>  but  be-      Pbamon. 
cause  an  offer  was  made  by  one  of  Eliot's  friends  to  take 
care  of  him ;  a  course  which  the  deponent  thought  would 
be  more  humane  than  sending  him  to  a  lunatic  asylum. 

James  R.  Ellis,  the  master  of  the  workhouse,  gave  evi- 
dence of  various  acts  and  conversations  of  Eliot  while  an 
inmate  there,  of  a  nature  tending  to  shew  his  insanity.  This 
witness  also  deposed  to  the  same  act  of  violence  as  was 
mentioned  by  Semple,  and  to  another  act  of  violence  in 
Eliot's  attempting  to  cut  a  woman's  throat  The  witness 
believed  Eliot  to  be  insane. 

William  Hicks,  the  relieving  officer,  stated,  that  when  he 
called  at  Eliot's  house,  by  Oldershaw's  directions,  he  heard 
a  person  up-stairs  making  a  great  noise.  He  was  informed 
that  this  person  was  Eliot,  and  he  was  advised  not  to  go  to 
him.  From  what  he  ob8er>'ed  on  the  premises,  he  consi- 
dered that  Eliot  was  in  want  of  common  necessaries.  He 
believed  him  to  be  insane. 

The  cause  now  came  on  for  hearing. 

The  defendants'  counsel  objected  that  all  the  sixty  trus- 
tees of  the  parish  were  not  made  parties,  defendants,  to  the 
information. 

The  relators'  counsel  referred  to  the  32nd  Order  of  Au- 
gust, 1841,  and  to  Perry  v.  Knott  (a). 

The  Vice-Chancellor  overruled  the  objection. 

Sir  Francis  Simpkinson^  Mr.  Rwtsell,  and  Mr.  Skipworthj 
then  proceeded  to  argue  for  the  relators. — The  parish  offi- 

(a)  6  Bear.  2P3,  see  anU^  p.  674. 
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1846. 
Att.-Gbn. 

Pk  ARSON. 


ccrs  were  guilty  of  a  dereliction  of  doty  In  proceeding 
ogsdnst  Eliot,  under  the  slat.  9  Geo,  4t^  c  40.  They  dearly 
could  not  deal  with  him  under  the  44th  section  of  that 
statute^  for  neither  was  he  '^  wandering  about,"  nor  was  it 
shewn  to  be  ^'  dangerous  "  for  him  **  to  be  permitted  to  go 
abroad."  Thinking  that  they  could  treat  him  as  a  pauper, 
they  proceeded  under  the  38th  section.  But  it  is  sub- 
mitted, that  before  they  could  do  so  they  were  bound  to 
shew  strictly  that  he  was  *'  chai^geable  "  to  the  parish.  It 
does  not  appear,  however,  that  he  was  a  pauper.  He  had 
been  an  attorney's  clerk,  and,  according  to  the  defendant's 
own  case,  he  was  possessed  of  furniture.  The  truth  is,  that 
the  act  did  not  provide  for  the  case  of  a  lunatic  who  was 
neither  dangerous  nor  chargeable  to  the  parish,  and  the 
learned  judge  who  tried  the  case  of  ''Eliot  r.  Allen," 
was  of  that  opinion.  Upon  a  review  of  that  case  in  banc^ 
the  Court  considered,  not  only  that  the  direction  of  the 
learned  judge  was  right,  but  that  the  jury  had  oome  to  a 
right  conclusion  upon  the  facts.  If  the  proceedings  in  that 
action  are  to  be  taken  into  consideration  in  disposing  of  the 
present  case,  and  it  is  submitted  that  they  ought,  it  is  im- 
possible for  the  defendants  to  justify  the  use  to  which  they 
have  applied  the  parish  monies.  This  was  an  extraordinary 
application  of  a  fund,  in  which,  not  merely  the  vestry,  but 
all  the  rated  inhabitants  were  interested.  They,  as  well  as 
the  vestry,  were  cestui  que  trusts  of  the  fund,  and  ought  to 
have  had  a  voice  in  the  disposal  of  it  The  case  of  the  At" 
tamey^Creneral  v.  Compton{a\  is  strongly  in  point.  Indeed, 


(a)  1  Y.  &  C,  C.  C,  417. 
Perhajw  in  the  report  of  this  case 
the  grounds  of  the  action  against 
Dr.  Glendinning  are  not  so  fully 
stated  as  they  ought  to  have 
been.  Upon  the  hearing  of  the 
information,  the  course  of  prac- 
tice at  the  Marylebone  Work- 
house and  Infirmary  appeared  to 


be  this : — It  is  the  duty  of  the 
house-suigeon  to  attend  the  pa- 
tients in  the  workhouse.  When 
he  thinks  a  case  serious,  it  is  his 
duty  to  order  the  patient  to  be 
removed  to  the  infirmary,  where 
he  also  attends  the  patient,  under 
the  superintendence  of  the  ho- 
norary physician.   It  is  the  duty 
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the  circumstances  of  the  present  case  are  much  more  favour- 
able to  the  relators  than  were  the  corresponding  circum- 
stances to  the  relators  in  that  case.  There  the  parties  in 
whose  behalf  the  parish  monies  had  been  applied^  had  actu- 
ally succeeded  at  law>  and  yet  your  Honor  was  of  opinion, 
that  the  monies  so  applied  must  be  refunded.  But  it  will 
be  said,  that  the  defendants  are  entitled  to  be  allowed  these 
payments,  under  the  26th  section  of  the  local  act.  That 
section  applies  to  cases  where  the  whole  body  of  trustees, 
deliberately  acting  for  that  purpose,  and  being,  therefore, 
all  equally  liable,  defend  an  action  brought  against  them  for 
a  matter  clearly  and  distinctly  touching  the  execution  of 
the  act.  But  the  proceedings  of  these  defendants  cannot  be 
so  described.  With  respect  to  the  notice  of  filing  the  infor- 
mation, the  letter  of  the  27th  March,  1845,  is  sufficient  for 
that  purpose,  supposing  such  notice  to  be  necessary.  It 
does  not,  however,  appear  that  such  notice  is  necessary ;  for 
the  148th  section  of  the  local  act  does  not  apply  to  suits  in 
equity,  but  only  to  actions  or  suits  where  tender  of  amends 
may  be  made:   Umplulby  v.  McLean  (a). 


1846 
Att.-Gbn. 

V. 

Pbaeson. 


Mr.  Swanstan  and  Mr.  Rogersy  for  the  defendants,  except 


of  the  honorary  physician  to 
attend  at  the  iniirroary  twice  a 
week  at  the  least.  Upon  a  pa- 
tient coming  into  the  infirmary, 
a  card  is  filled  up  by,  or  by  the 
dictation  of,  the  honorary  physi* 
oian,  with  the  date  of  admission, 
the  name  and  age  of  the  patient, 
the  name  of  the  nurse,  and  the 
name  of  the  disorder,  and  treat* 
ment  prescribed  as  to  diet.  A 
similar  card  is  filled  up  specify- 
ing the  medicines  prescribed. 
These  cards  are  placed  at  the 
head  of  the  patient's  bed.  On 
the    14th   March,  1837,  a  girl, 


who  had  been  attended  by  Dt» 
Firth,  the  house-surgeon,  was 
by  hb  order  removed  from  the 
general  wards  into  the  infirmary. 
She  consequently  came  under 
the  examination  of  Dr.  Glendin- 
ning,  the  honorary  physician, 
who,  upon  the  card  placed  over 
the  patient's  bed,  described  her 
case  as  being  one  of  stupor,  from 
the  use  of -opium.  Dr.  Firth 
complained  of  this  to  the  work- 
house authorities,  and  it  formed 
the  principal  ground  of  his  action 
against  Dr.  Glendinning. 
(a)  1  B.  &  Aid.  42. 


9. 
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1846.  Oldershaw. — The  defendants  were  justified  in  what  tfaej 
ATr..GBM.  didy  both  by  the  common  law  and  the  statute  9  Geo,  4,  c.  40, 
s.  38 :  but  it  is  not  neoessarj  to  resort  to  the  statute.  In 
Rex  V.  The  Inhabitants  of  Essex  {a)y  Lord  Kenyon,  in  deal- 
ing with  a  similar  case,  said,  that  an  order  for  payment  out 
of  the  county  stock  might  be  supported,  although  there  was 
no  precise  act  of  Parliament  to  direct  it: — **  Wherever," 
said  his  Lordship,  *^  a  duty  is  imposed  on  a  county,  and 
where  costs  incidentally  and  necessarily  arise  in  questioning 
the  propriety  of  acts  done  to  enforce  that  duty,  the  magis- 
trates who  have  the  superintendence  of  the  county  purse, 
have  necessarily  a  right  to  defray  such  expenses  out  of  the 
county  stock."  This  proposition  was  adopted  by  Lord  Ten- 
terden  in  delivering  the  judgment  of  the  Court  in  Rex  v. 
Commissioners  of  The  Tower  Hamlets  (i) ;  where  it  was  held 
to  be  no  valid  objection  to  a  rate  made  by  the  Commission- 
ers of  Sewers,  that  it  was  made  to  defray  previous  law 
expenses  of  the  commission,  bon&  fide  incurred  by  the  com- 
missioners in  the  discharge  of  their  duty.  Li  Attorney* 
General  v.  Mayor  of  Norwich  (c),  Lord  Cottenham,  referring 
to  these  cases,  applies  the  principles  of  them  to  courts  of 
equity,  and  says : — "  If  necessary  expenses  are  incurred  in 
the  execution  of  a  trust,  or  in  the  performance  of  the  duties 
thrown  on  any  parties,  and  arising  out  of  the  situation  in 
which  they  are  placed,  such  parties  are  entitled,  without 
any  express  provision  for  that  purpose,  to  make  the  pay- 
ments required  to  meet  those  expenses  out  of  the  funds  in 
their  hands  belonging  to  the  trust/'  In  Cooke  v.  Leonard  (d), 
Bayleyy  J.,  said :  "  Where  a  statute  gives  protection  to  per- 
sons acting  in  execution,  or  in  pursuance  of  it,  all  persons 
acting  under  its  provisions  are  entitled  to  that  protection, 
although  they  exceed  their  authority  by  so  doing.''  His 
lordship,  of  course,  adds,  ^^  there  must  be  some  limits  to 

(a)  4  T.  R.  591,  594.  (c)  2  Myl.  &  Cr.  406,  424* 

(b)  1  B.  &  Aid.  232.  (d)  6  B.  &  C.  351,  353. 
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that  rule."     In  Langford  v.  Woods  (a),  Tindalj  C.  J.,  ob-         1846. 
served,  tjiat  the  Courts  had  given  a  very  large  interpreta-      xtt  -Gb.v 
tion  to  clauses  made  for  the  benefit  of  persons  acting  in      _    <'• 
the  execution  of  a  statute ;  construing  them  very  uberaUy 
for  defendants,  and  holding,  that>  where  they  had  reasonable 
grounds  to  suppose  they  were  acting  under  the  statute,  they 
might  claim  the  benefit  of  its  provisions.     In  the  case  of  a 
charity,  it  has  been  held,  that  trustees,  acting  under  an  in- 
strument of  doubtful  construction,  though  they  may  have 
acted  erroneously  in  the  application  of  the  funds,  yet,  if 
they  have  done   so  with  an   honest  intention,   shall  not 
be   charged  in  respect  of  past  misapplication:  Attorney^ 
General  v.  Corporation  of  Exeter  (b).     Supposing  there  has 
been  any  misapplication  of  the  monies  here,  (which  we  sub- 
mit there  has  not),  the  principles  of  that  case  may  reason- 
ably be  applied  to  the  present.     [The  Vice^  Chancellor  re- 
ferred to  Drewry  v.  Barnes  (c).] 

Mr.  Wigram  and  Mr.  Warren^  for  the  defendant  Older- 
shaw. — First,  the  acts  which  the  trustees  have  done  were 
touching  the  execution  of  their  office  as  trustees  under  the 
local  act.  Secondly,  all  that  was  done  by  their  authority 
was  done  lawfully.  Thirdly,  they  were  justified  in  reim- 
bursing themselves  their  expenses  out  of  the  trust  fund. 

Upon  the  first  point  it  is  obvious,  from  the  whole  tenour 
of  the  local  act,  that  the  trustees  are  parish  officers.  They 
have  the  control  of  the  workhouse  and  its  inmates.  All 
the  public  property  of  the  parish  is  vested  in  them.  They 
perform  the  functions  of  guardians  of  the  poor  and  over- 
seers together,  and  are  the  general  administrators  of  the 
poor  law  act  throughout  the  parish.  Moreover,  they  con- 
tain amongst  them  the  overseers,  who  are  trustees  by  virtue 
of  their  office. 

(a)  7  Man.  &  G.  625,  630.  (h)  2  Russ.  362 ;  3  Run.  395. 

{c)  3  Ru88.  94. 
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1846.  Secondly,  all  that  was  done  by  their  authority  was  dmie 

"     "  ^^      lawfully.     Supposing  even  that  they  have  acted  illegally 
V*  under  a  statute  which  does  not  apply,  yet  if  there  be  one 

which  does  apply,  they  will  be  justified.     The  fact  of  their 
declaring  that  they  acted  under  some  statute  whidi  would 
not  support  them,  is  immaterial,  if  they  had  other  legal 
grounds  to  support  them.     ''  Suppose  one  has  a  legal  and 
illegal  warrant,  and  arrests  by  virtue  of  the  ill^al  wammt, 
yet  he  may  justify  by  virtue  of  the  legal  one;  for  it  is  not 
what  he  declares,  but  the  authority  whidi  he  has  is  his  jus- 
tification :"  per  HoUy  C.  J.,  Dr.  GrewmUe  v.  College  of  Phf' 
gicians{a\   To  the  same  effect  is  Ooti^itAer  v.  RamAoUom{b)i 
and  see  Reg.  v.  EUU  (c).    Supposing  every  other  statute  out 
of  the  question,  the  stat.  4  &  6  WilL  4,  c  76,  was  a  suf- 
ficient warrant  for  their  acts.     Under  that  statute,  what 
was  the  duty  of  the  relieving  officer?    In  ButvI*s  JuMtke^ 
(a  book  of  authority  in  courts  of  law,  if  not  in  courts  of 
equity),   the   duty  of  that   good   Samaritan  is  thus  de- 
scribed : — ^*  In  cases  of  sudden  and  urgent  necesuty,  he  is 
to  give  such  relief  to  the  destitute  person  as  shall  be  neces- 
sary, either  by  placing  the  pauper  in  the  workhouse,  or 
affording  relief  out  of  the  house,  but  not  in  money,  whether 
the  destitute  person  be  settled  in  the  house  or  not  (</).  Now 
here,  apparently,  a  pauper  lunatic  was  brought  to  the  door 
of  the  workhouse.     Can  it  be  contended  that  the  trustees 
or  their  officers  were  not  justified  in  receiving  him — were 
not  bound  to  receive  him  ?     It  is  not  shewn  that  they  re- 
moved him  there.    All  they  did  was  to  give  him  an  order  of 
removal,  a  mere  right  of  pass  into  the  poor-house.     Having 
received  him,  it  was  their  duty,  under  the  45th  section  of 
the  Poor  Law  Amendment  Act,  to  take  him,  within  a  given 
time,  before  a  magistrate.     Supposing  that  every  part  of 
their  proceedings  has  not  been  strictly  l^al,  yet»  as  their 

(a)  12  Mod.  386.  {d)  Burn,  J.,  "  Poor,"  chap.  1, 

(b)  7  T.  R.  654.  sect.  2,  div.  3. 

(c)  6  Q.  B.  501. 
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intentions  were  honest,  this  Court  will  protect  them,  by         1846. 
analogy  to  those  cases  at  law,  where,  notwithstanding  the     att  -Gen 
irregularity  of  some  portion  of  their  proceedings,  defendants  *• 

in  a  situation  similar  to  that  of  the  present  defendants,  have 
been  held  entitled  to  notice  of  action :  Gaby  v.  Wilts  Canal 
Company  (a),  Lard  Oakley  v.  Kensington  Canal  Company  (i), 
BaUinger  v.  Ferris  (c),  Conn  v.  Clipperton  {d). 

Sup{)osing  the  two  first  points  to  be  established,  the 
third  follows  as  a  consequence.  It  flows  from  the  nature 
and  office  of  a  trustee,  that  he  has  his  costs,  charges,  and 
expenses  allowed  him.  Moreover,  in  this  case,  an  action 
was  brought  against  the  trustees  themselves,  (namely,  the 
overseers),  who  are  strictly  within  the  provision  of  the  26th 
section  of  the  local  act ;  and  that  circumstance,  it  may  be 
remarked,  materially  distinguishes  this  case  from  that  of 
The  Attorney-  General  v.  Compton. 

Mr.  Rtissell  {e\  in  the  course  of  his  reply,  contended  that 
the  action  was  brought  against  the  defendants  at  law  in 
their  individual  capacity,  and  not  as  trustees,  nor  as  ser- 
vants of  the  trustees :  besides,  the  trustees  denied  that  the 
trespass  was  their  act,  asserting  that  it  was  the  act  of 
Beavan  only.  How,  then,  could  they  take  advantage  of  the 
26th  section  of  the  statute?  With  respect  to  the  parish 
fund,  could  the  trustees  have  compelled  payment  out  of  it 
of  the  costs  of  the  actions?  And  if  they  could  not»  what 
right  had  they  to  make  presents  of  it  ? 

At  the  close  of  the  argument,  the  Vice- Chancellor  said, 
that  he  doubted  whether  he  should  be  able  to  decide  this 
case  without  the  assistance  of  a  court  of  law.  Counsel, 
however,  on  both  sides,  expressing  their  desire  that  His 

(a)  3  M.  &  S.  580.  («)  Sir  F.  Simpkinson  was  pre- 

{b)  5  B.  &  Ad.  If38.  vented  by  illness  from  making 

(<?)  1  M.  &  W.  628, 031.  the  reply. 
(d)  10  Ad.  &  £11.  682. 
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1846.         Honor  should  decide  it,  he  said  that  he  would  take  time 
j^^^^^^Q^^     to  consider  his  judgment 

JufylUh,  The  V ice-Chancellor. — The  information  in  this  case, 
filed  against  certain  persons,  who,  with  others,  were,  daring 
the  years  1842,  1843,  1844,  and  1845,  or  part  of  that 
period,  concerned  in  the  administration  of  the  parish  affaiis 
of  Islington,  imputes  to  them  a  breach  of  trust  in  respect  of 
the  payment  out  of  the  parish  funds  of  two  large  sums  of 
money  for  the  damages  and  costs  on  each  side  in  one  action, 
and  the  costs  on  one  side  in  another  action,  which,  in  the 
year  1843,  were  brought  against  various  persons  by  Mr. 
Eliot,  who,  in  1842,  was  an  inhabitant  of  the  parish — a 
person  connected,  it  is  said,  with  the  legal  profession :  he 
had  been  a  clerk,  it  is  stated,  in  the  office  of  highly  respect- 
able solicitors.  The  answer  has  not  been  used  (and  I  do 
not  consider  it)  as  evidence.  But  it  is  right,  nevertheless, 
towards  all  parties  on  this  record,  to  be  aware  and  to  take 
notice  of  the  manner  in  which  the  defendants  state  their 
case  upon  it.  And  so  far  as  relates  to  the  origin  and  his- 
tory of  the  actions,  this  is  the  account  which  the  answer 
gives.  [His  Honor  here  read  passages  from  the  answer 
at  great  length,  corresponding  in  substance  with  the  state- 
ment of  facts  contained  in  this  report] 

It  has  been  contended  that  the  suit  is  defective  in  parties ; 
but,  as  I  stated  at  the  close  of  the  argument  on  that  objec- 
tion, having  regard  to  the  construction  which  the  32nd  of 
the  Orders  of  26th  August,  1841,  has  received  from  one 
of  the  judges  who  signed  them,  it  appeared  to  me  then,  and 
I  still  think,  that  I  ought  not  to  treat  the  suit  as  defective 
in  parties.  Perhaps,  independently  of  that  learned  Judge's 
view  of  the  Order,  I  should  have  come  to  the  same  conclu- 
sion, though  I  cannot  say  that  of  this  I  feel  quite  confident 
— nor,  again,  need  I  say  whether,  independently  of  the 
Order,  I  should  have  thought  the  parties  sufficient,  on  the 
ground  of  the  number  of  participators  in  the  alleged  breach 
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of  trust.     What  I  have  swd,  however.  Is  not  to  be  under-         1846. 
stood  as  extending  to  the  question,  whether  the  body  of     att.  Gen. 
trustees,  if  not  represented,  as  probably  it  is  not,  on  this  *• 

record,  ought  not  to  have  been  joined  in  the  form  or  mode 
authorised  by  sect.  26  of  the  local  act  (5  Geo.  4).  But,  Mr. 
Oldershaw,  the  derk,  being  a  party,  I  do  not  suppose  that 
it  is  the  defendant^'  wish  to  insist  on  this  objection,  if  it  is 
one. 

Assuming  the  suit  to  be  sufficient  in  point  of  defendants, 
I  do  not  think  that  it  would  be  right  to  refuse  relief  on  the 
ground  that  it  is  by  information,  and  by  information  only. 

It  has  seemed  to  me  material  next  to  consider  whether 
(as  the  counsel  for  the  information  have  argued)  the  judg- 
ment in  the  action  of  "  Eliot  v,  Allen  and  others"  ought, 
either  independently  of  the  consent  rule  by  which  the  da- 
mages were  reduced,  or  upon  the  ground  or  with  the  aid  of 
that  rule,  to  be  treated  as  being  in  this  suit,  for  the  pur- 
poses of  this  suit,  evidence  of  the  truth  of  any  part  of  the 
facts  alleged  in  the  declaration  in  that  action,  or  of  the 
untruth  of  the  pleas  pleaded  in  it — a  question,  of  course, 
distinct  altogether  from  that  of  the  effect  of  the  judgment 
and  rule,  or  either  of  them,  as  between  Eliot  on  the  one 
hand,  and  the  defendants  in  the  action  on  the  other.  And 
I  am  of  opinion  that  it  would  be  contrary  to  principle, 
equally,  and  authority,  to  say,  that  in  this  suit,  for  the  pur- 
poses of  this  suit,  it  ought,  on  the  ground  either  of  the 
judgment  or  of  the  rule,  to  be  assumed  or  taken,  evenpnind 
faciey  that  any  fact  whatsoever,  necessary  to  be  proved  or 
confessed  in  order  to  the  sustaining  of  that  action,  had  hap- 
pened or  existed.  The  legal  record  proves,  that,  on  certain 
pleadings,  there  was  a  trial  between  certain  parties,  that 
upon  the  trial  there  was  a  verdict  for  the  plaintiff  in  the 
action,  with  £400  damages,  reduced  afterwards,  by  consent, 
to  £200,  and  that  there  was  judgment  accordingly,  the  costs 
following  the  result — but  does  not  prove  the  truth  of  the 
plaintiffs  case  for  any  purpose  of  the  present  cause  ;  a  cause 
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1846.        in  which  Eliot^s  rights  are  not  concerned^  and  with  which 
Att.^Gbn.     ^^  ^^^  nothing  to  do,  unless  so  far,  if  at  all,  as  in  respect  ijS 
^-  being,  or  having  been,  a  rated  inhabitant  of  the  parish,  he 

may,  merely  as  one  of  the  general  mass  of  people  so  cir- 
cumstanced, be  said  to  have  some  interest.  But,  of  course 
he  sued  at  law  in  a  different  right  and  character.  And  if 
the  Attorney-General  had  tendered  in  evidence  proof  of 
what  a  witness,  examined  and  cross-examined  at  the  trial, 
had  sworn,  for  the  purpose  of  proving,  not  merely  that  the 
witness  had  so  sworn,  but  the  fact  to  which  he  so  swore^ 
the  evidence  could  not,  I  apprehend,  have  been  rec^ved  as 
evidence  of  that  fact  in  the  present  suit. 

This  remark,  I  thought  it  right  to  add,  although,  in 
truth,  we  know  here  Utile  or  nothing  of  what  the  evidence 
was  in  the  action,  except  from  the  charge  of  the  honoured 
and  venerated  Judge  whose  recent  loss  the  whole  countiy 
with  one  mind  now  deplores  (a).  That  charge,  by  the  wish 
and  consent  of  the  counsel  on  each  side,  has  been  added  to 
the  materials  before  me ;  not,  however,  as  I  understand,  for 
the  purpose  of  proving  any  fact,  except  the  mere  <arcum- 
stance,  that  his  Lordship  did  so  charge  the  jury. 

The  counsel  for  the  information  have  appeared  to  rely 
considerably  on  the  consent  to  the  rule  for  reducing  the 
damages  to  £200,  (which  of  course  conceded  to  Eliot 
damages  to  that  amount).  I  think  the  consent,  circum- 
stanced as  it  was,  not  material.  The  verdict  was  not  by 
consent.  Its  propriety  was  wholly  disputed  by  the  defend- 
ants at  law,  (other  of  course  than  Beavan) ;  and  the  rule 
placed  Eliot  in  a  worse  position  than  if  the  verdict  had  been 
lefl  untouched,  certainly. 

The  nature,  therefore,  and  object  of  this  information 
being  such  as  they  are,  and  the  issues  raised  by  the  defend- 
ants in  their  answer  being  what  they  are,  I  must  look  for 


(a)  Sir  Nicolas  Tindal  died  a      this  judgment.    See  the  Memo- 
few  days  before  the  delivery  of      randa  at  a  fiiture  page. 


V. 

Pbabbon. 
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evidence  upon  the  question  of  the  truth  of  every  fact  al-         1846. 
leged  on  either  side  in  the  pleadings  in  that  action,  to  the      ATT..GBif. 
evidence  in  this  present  cause  alone.     In  other  words,  I 
think  myself  bound  to  consider  neither  the  judgment,  nor 
the  rule,  nor  the  charge,  as  evidence  of  the  justice  or  pro- 
priety of  the  action. 

Supposing  my  view  thus  far  to  be  correct,  how  stands  the 
case  as  to  Mr.  Eliot? 

With  reference  to  the  trustees,  and  therefore  to  the  par- 
ties before  me,  the  case  as  to  the  conduct  adopted  towards 
him  seems  properly  divisible  into  three  portions  in  respect 
of  time :  first,  the  interval  between  the  26th  of  Novem- 
ber, 1842,  and  his  reception  into  the  workhouse;  secondly, 
his  stay  in  the  workhouse;  thirdly,  his  transit  from  the 
workhouse  to  the  court  of  the  police  magistrate,  and  the 
j)roceedings  there. 

Now,  the  acts  done  during  each  of  these  periods,  on  each 
of  these  occasions,  cannot,  as  it  appears  to  me,  be  justly 
estimated,  without  a  due  consideration  of  certain  points' 
which  I  proceed  to  mention  with  the  view  that  I  take  of 
them. 

First,  as  to  Eliot's  state  or  apparent  state  of  mind.  And 
as  to  this,  upon  a  careful  consideration  of  the  whole  of  the 
evidence  before  me,  I  am  satisfied,  that,  from  his  language, 
demeanour,  and  conduct  before  and  upon  the  28th  of  No- 
vember, 1842,  and  on  various  occasions  in  the  interval 
between  that  day  and  the  time  of  his  Uberation,  (if  that  is 
a  correct  expression),  at  the  police  court,  on  the  6th  of  the 
following  December,  it  was  during  the  whole  of  that  in- 
terval reasonable  to  infer  and  believe,  that,  during  the 
whole  of  it,  he  was  in  a  state  of  insanity — ^likely,  if  un- 
watched  and  unrestrained,  to  do  serious  mischief,  and  unfit, 
as  well  on  his  own  account  as  for  the  sake  of  others,  to  be 
unwatched  and  unrestrained.  Next,  as  to  his  means :  with 
regard  to  which  I  am  satisfied,  upon  the  evidence,  that  from 
his  apparent  situation  and  circumstances,  it  was,  before  and 
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1846.  at  the  time  of  his  reception  into  the  workhouse  on  the  29th 
of  November^  1842^  and  during  the  whole  time  of  his  stay 
there,  reasonable  to  infer  and  believe,  that  he  was  in  a  state 
of  poverty  and  destitution,  such  as  to  render  lum  a  proper 
object  of  parish  relief  as  a  pauper,  in  the  form  and  manner 
in  which  the  law  then  allowed  relief  to  be  adnoinistered  to 
paupers.  And  as  to  the  order  for  his  admission  into  the 
workhouse,  it  is,  I  think,  reasonable  and  unavoidable  upon 
the  evidence  to  believe,  that  it  was  granted  and  issued 
without  any  unlawful  direction  or  improper  intention  what- 
soever, and  without  any  direction  or  intention  that  it  should 
assist  or  be  made  subservient  to  any  piurpose  of  force  or  re- 
straint towards  Mr.  Eliot,  and  that  the  act  of  granting  and 
issuing  the  order  was  not  lawful  merely,  but  commendable. 
Having  said  thus  much,  I  may  address  myself  more  fiur- 
ticularly  to  the  first  period  of  time  that  I  have  mentioned ; 
and  with  respect  to  it,  I  am,  upon  the  materials  before  me, 
satisfied,  that  neither  the  trustees  nor  any  one  of  their 
number,  whether  an  overseer  or  not  an  overseer,  nor  Mr. 
Semple,  nor  Mr.  Hicks,  nor  Mr.  Oldershaw,  cUrected  or 
authorised,  or  in  any  sense  participated  in,  the  act  of  pladng 
Eliot's  person  under  restraint  for  the  purpose  of  removing 
him  to  the  workhouse,  or  the  act  of  carrying  or  taking  him 
to  the  workhouse ;  and  I  am  of  opinion  that  it  is  not  proved 
in  this  cause,  and  that  I  ought  not  judicially  to  believe, 
that  Ellis  directed,  or  authorised,  or  was  in  any  sense  a 
participator  in  either  of  those  acts.  I  say  thb  without  for- 
getting, of  course,  the  order  for  admission  just  mentioned, 
but  not  without  remembering  the  circumstances  belonging 
to  it.  Supposing  this  view  to  be  correct,  it  cannot,  I  appre- 
hend, be  said  in  the  present  cause,  that,  had  Eliot  not  been 
admitted  into  the  workhouse,  the  trustees,  or  any  one  of 
them,  or  either  of  the  four  persons  whose  names  I  have  been 
just  mentioning,  could  have  been  properly  sued  or  prose- 
cuted by  Eliot,  whether  he  was  sane  or  insane,  unless,  in- 
deed, for  not  admitting  him.     I  am  for  the  present  exdud- 
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ing  all  consideration  of  his  household  goods>  &c     But  was         1846. 
it  correct  to  admit  him  ?     That  question  must,  I  think,  for      ^^    "^ 
every  purpose  of  the  cause,  be  answered  in  the  affirmative.  v. 

Pbarson. 

Upon  the  evidence,  it  was,  in  my  judgment,  a  reasonable 
and  right  act  to  receive  him  into  the  workhouse ;  his  deten- 
tion there  is  quite  another  matter. 

But,  next,  as  to  his  stay  in  the  workhouse — ^his  detention 
there.  I  do  not  believe,  upon  the  evidence,  that  he  was 
treated  there  with  inhumanity  or  neglect,  unless,  indeed, 
such  neglect  as  there  may  have  been  in  allowing  him,  as  I 
suspect  that  he  was  allowed,  too  freely  the  use  of  his  hands. 
I  do  not  believe  that  the  strait  waistcoat  was  kept  upon 
him  for  more  than  eighteen  or  nineteen  hours  at  the  utmost^ 
or  that  it  was  inconsistent  with  prudence  or  humanity  to 
keep  him  in  it  as  long  as  he  was  kept  in  it,  looking  at  the 
circmnstances  that  existed.  It  must  be  remembered,  that 
the  case  for  the  information  is,  that  he  was  brought  in  it 
to  the  workhouse:  he  had  not  a  strdt  waistcoat  placed  upon 
him  there  at  any  time.  It  may  be  fairly  supposed  to  have 
been  a  matter  of  delicacy  and  difficulty  to  decide,  until  the 
morning  after  his  admission,  or  without  the  presence  of  a 
medical  man,  the  question  of  freeing  him  from  the  state  of 
restraint  in  which  he  was  brought  thither. 

On  the  whole,  whether  the  continuance  of  that  restraint 
as  long  as  it  was  continued,  or  the  detention  of  Eliot  in  the 
workhouse  for  the  week  during  which  he  was  detained 
there,  was  or  was  not  strictly  justifiable  against  him  in 
point  of  law,  (a  question  upon  which  I  do  not  say  that  my 
mind  is  entirely  satisfied),  I  am  of  opinion  that  the  whole 
was  from  proper  motives  on  the  part  of  those  who 
were  instrumental  in  the  matter;  that  the  whole  took 
place  under  a  rational  belief  in  their  minds,  bondjide  founded 
on  grounds  apparently  sufficient,  that  the  duty  incumbent 
on  them  by  law  required  them  so  to  act.  But,  taking  the 
law  in  the  strongest  and  strictest  manner  as  to  this  portion 
of  the  case  in  Eliot's  favour,  I  am  at  a  loss  to  conceive  how 
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1846^  it  could  be  imagined  that  Mr.  Semfde  had  anything  to  do 
with  the  matter.  Mr.  Hicks  also,  I  belieye,  was  not  an 
inmate  of  the  house,  and  had  no  concern  with  its  interior 
management. 

With  r^ard  to  the  removal  of  Mr.  Eliot  from  the  woA* 
house  to  the  police  court,  and  his  detention  while  be  was 
detained  there,  I  think  that,  substantiallj,  the  same  observa- 
tions are  applicable  as  those  that  I  have  been  making  with 
respect  to  his  detention  in  the  workhouse,  and  I  need  not 
repeat  theuL 

Judging,  then,  from  the  materials  in  this  cause,  and  only 
so  far  as  they  enable  me,  I  cannot  help  doubting  very 
much  whether  the  action  of  **  Eliot  v,  Allen''  ought  to  have 
been  brought,  or  thinking  that  the  damages  given  by  the 
jury  were  prodigious.     It  would,  I  repeat,  be,  in  my  judg- 
ment, wrong  to  treat  the  consent  rule  or  the  course  that  the 
matter  took  in  the  Court  of  Common  Pleas  as  shewing  or 
leading  to  the  inference  that  the  truth  or  justice  of  Eliot's 
case,  to  any  extent,  was  believed  or  confessed  by  the  trus- 
tees, or  Mr.  Olderi^haw,  or  by  any  person  whom  Mr.  Older- 
shaw  defended.  The  siet  procenus  in  ^^  Eliot  v.  Oldershaw," 
which  was  never  tried,  leil  the  plaintiff  subject  to  his  own 
costs  of  that  action ;  in  which,  however,  he  had  probably 
more  clear  ground  for  a  verdict  than  as  to  some  at  least  of 
the  defendants  (besides  Mr.  Allen)  in  **  Eliot  t?.  Allen." 
But  it  is  agreed  that  the  suit  of  '^  Eliot  v.  Oldershaw"  was 
brought  only  on   the  ground  of  the  removal  of  certain 
household   goods  and  wearing  apparel  belonging  to  the 
plaintiff  from  his  dwelling-house  to  the  workhouse  after  he 
had  been  placed  there, — an  act,  which,  if  not  strictly  justi- 
fiable in  law,  was  done,  I  think,  hcn&fidej  with  a  perfectly 
good  intention,  and  in  the  line  of  what  any  reasonable  man 
in  Mr.  Oldershaw's  position  might  fairly  have  thought  his 
official  duty,  or  the  duty  of  his  principals,  the  trustees,  in 
the  particular  circumstances  of  the  case.     It  seems  to  me, 
therefore,  that  the  two  actions,  connected  as  the  subjects  of 
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them  were,  fall  properly  under  the  same  considerations         1846. 
here.     As  to  neither  action  is  there  the  least  reason  to      att.-Gbn. 
believe,  that  Mr.  Oldershaw  acted  negligently  or  unskil-  ^- 

fully  in  his  capacity  of  attorney.  The  event  of  one,  at 
least,  was  very  adverse;  but  it  is  not  generally  just  or 
reasonable  to  judge  by  events,  nor  does  a  respectable  attor- 
ney guarantee  verdicts. 

I  have,  however,  not  been  proceeding  so  chronologically 
as  I  should.  I  must  go  back  to  the  commencement  of  the 
legal  proceedings,  and  indeed  earlier ;  for  it  appears,  that, 
at  a  meeting  of  the  house-committee  of  the  trustees  on  the 
2nd  of  December,  1842,  (while  Eliot  was  in  the  work- 
house), this  took  place,  according  to  the  minute  in  evi- 
dence: 

**  At  a  meeting  of  the  House-committee — Present,  Mr. 
M*Cullock  in  the  chair,  Mr.  Western,  Mr.  Povah,  Mr. 
Tyas,  Mr.  Wakefield,  Mr.  Furse — The  clerk  reported,*that, 
in  consequence  of  representations  sent  from  the  Police  Court, 
Clerkenwell,  and  from  Mr.  Futvoye,  of  John-street,  Bed- 
ford-row, solicitor,  that  a  person  of  the  name  of  Eliot,  of 
No.  16,  Brunswick-street,  decidedly  insane,  was  breaking 
up  his  house,  and  wandering  about  in  a  blanket,  that  his 
property  was  being  pillaged,  and  that  he  required  protec- 
tion ;  he,  the  clerk,  had  sanctioned  Mr.  Eliot's  being  ad- 
mitted to  the  house,  and  the  removal  of  his  goods  also. 
Mr.  Semple,  the  medical  ofiScer,  being  called  in,  reported 
that  Mr.  Eliot  was  decidedly  insane,  but  not  dangerous,  and 
that  he  ought  to  be  sent  to  the  Hanwell  Asylum.'' 

At  a  meeting  of  the  trustees  on  the  14th  of  the  same 
month,  the  minute  of  the  2nd  December  was  approved ; 
and,  after  the  actions  had  been  commenced,  at  a  meeting  of 
trustees  on  the  3rd  May,  1843,  (thirty-four  being  present), 
this  passed,  according  to  the  minute  of  proceedings : — 

"  At  a  meeting  of  the  Board  of  Trustees — Present,  Mr. 
Muzio  in  the  chair,"  [there  being  thirty-three  other  names]. 
<'  Bead  the  minutes  of  the  last  meeting.  The  derk  reported 
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1^46.  that  actioDfl  had  been  brought  against  Messro.  All^i,  Tyas, 
Att.^Gbh.  *°^  Western,  the  overseers  for  the  last  year^  William  Hicks, 
_    ^'  the  relieving  officer^  James  Ellis,  the  master  of  the  woric- 

house,  Robert  Semple,  the  medical  oflKoer,  and  a  man 
named  William  Beavan,  also  against  himself  and  Ward 
Stanwell,  the  street-keeper,  by  James  Eliot»  for  an  allied 
forcible  seizure  and  detention  of  his  person  in  November 
last  Messrs.  Tyas  and  Allen  attended  the  Board  on  the 
above  subject.  Kesolved,  that  the  clerk  be  directed  to 
defend  Messrs.  Allen,  Tyas,  Western,  Hicks,  Ellis,  Semple, 
Oldershaw,  and  Stanwell,  subject  to  the  control  of  the  com- 
mittee for  general  purposes  from  time  to  tune." 

One  of  the  trustees  present  was  named  Western.  If  he 
had  been  one  of  the  overseers,  I  suppose  that  he  was  not 
merely  in  that  capacity  a  trustee ;  for  the  overseers  of  1842 
appear  to  have  gone  out  of  o£Sce.  It  is  observable,  that 
the  minute  states  inaccurately  the  nature  of  one  at  least  of 
the  actions.  But  the  inaccuracy  may,  I  think,  be  fairly 
taken  to  have  been  unintentional,  and  to  be  immaterial. 
There  was,  I  think,  no  substantial  incorrectness  for  the  pre- 
sent purpose ;  and  I  collect,  that,  though  writs  had  been 
issued  before  the  3rd,  the  declaration  in  neither  action  was 
delivered  before  the  16th  of  May.  The  trustees,  in  effect, 
thus  made  themselves  clients  of  Mr.  Oldershaw,  for  the 
purpose  of  defending  the  actions,  except,  of  course,  as  to 
Beavan,  with  whom  they  properly,  I  think,  considered 
themselves  as  having  nothing  to  do. 

Now,  was  the  resolution  of  the  Brd  May  a  right  resolu- 
tion? As  I  conceive,  giving  full  weight  to  the  considera- 
tion that  the  alleged  cause  of  suit  in  each  of  the  actions  had 
occurred  in  the  preceding  year, — that  the  overseers  had  gone 
out  of  office, — that  two,  if  not  all  of  them,  had  ceased  to  be 
trustees, — and  that,  possibly,  all  that  had  been  done  had  not 
been  absolutely  and  exactly  conformable  to  strict  law ;  but 
recollecting  also  the  nature  of  the  body  of  trustees,  their 
official  functions  and  duties,  the  positions,  especially,  in 
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which  Mr.  Semple^  and  Hicks,  and  Ellis,  and  Mr.  Older- 
shaw  stood,  and  the  circumstances  in  which,  as  far  as  they 
and  the  trustees  were  concerned,  Eliot  had  been  received  „  "• 
and  kept  at  the  workhouse — the  resolution  of  the  3rd  of 
May  was  reasonable  and  just,  and,  if  it  is  not  superfluous 
to  add  to  these  terms  the  word  "  right,"  was  right.  Whe- 
ther the  case  would  have  stood  differently  had  any  one  or 
more  of  the  defendants  in  ^^  Eliot  v.  Allen''  not  been  sued  in 
that  action,  or  had  the  act  or  acts  done  by  the  principal 
defendant  in  "  Eliot  v.  Oldershaw,"  (Mr.  Oldershaw,  namely) 
of  which  complaint  was  made  in  that  action,  been  done  by 
a  person  not  connected  officially  with  the  trustees  as  he  was, 
it  is  unnecessary  for  me  to  give  any  opinion. 

If  the  resolution  of  the  3rd  of  May  was  right,  and  Mr. 
Oldershaw  as  an  attorney  did  his  duty  at  law,  (as  it  ought, 
I  think,  to  be  inferred  that  he  did),  the  adverse  result  at  law 
must,  I  repeat,  be,  as  it  seems  to  me,  inmiateriaL  Suppose 
that  it  had  been  beyond  the  trustees'  duty,  and  a  meddling, 
and  foolish,  and  unprincipled  act.  on  their  part  to  undertake 
or  interfere  in  the  defence  of  the  actions,  but  that  the  ac^ 
tions  had  nevertheless  failed,  and  the  plaintiff  had  been  un- 
able to  pay  the  costs :  would  the  failure  of  the  actions  have 
given  them  a  title  to  be  paid  out  of  the  parish  property, 
which,  if  the  actions  had  succeeded,  they  would  not  have 
had? 

After  the  verdict  in  "  Eliot  v.  Allen,"  a  meeting  of  a 
committee  of  trustees  (the  committee  for  general  purposes) 
was  held  on  the  2l8t  of  May,  1844;  and  meetings  of  the 
board  of  trustees  were  held  on  the  following  day,  and  on 
the  24th  and  29th  of  the  same  month.  The  minutes  of  what 
passed  at  these  meetings  respectively  are  thus : — 

[The  Vice- Chancellor  then  read  the  minutes  of  a  series  of 
meetings  of  the  trustees,  which  took  place  after  the  verdict 
in  "  Eliot  V,  Allen,"  beginning  with  a  meeting  held  on  the 
21  St  May,  1844,  and  ending  with  two  meetings  held  on  the 
3id  and  7th  February,  1845,  at  which  last  meetings  the 
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1846.  payments  were  resolved  upon,  and  cheques  drawn,  as  before 
!^     V  stated.     It  appeared  from  these  minutes,  that  the  attention 

*•  of  the  trustees  was  constantly  directed  to  the  two  actions; 

and  that,  throughout  the  whole  course  of  proceedings,  and 
particularly  with  reference  to  the  motion  for  a  new  trial  in 
**  Eliot  V,  Allen,**  a  proposed  compromise  of  "  Eliot  r. 
Oldershaw,"  and  the  breaking  off  of  that  compromise,  Mr. 
Oldershaw  had  acted  entirely  under  the  directions  of  the 
trustees.  His  Honor,  afler  reading  and  commenting  on 
these  minutes,  proceeded  as  follows :] 

The  object  of  the  information  being  to  compel  Mr.  Older- 
shaw and  the  other  defendants  before  me  to  refund  re- 
spectively, for  the  benefit  of  the  parishioners  generally,  the 
sums  thus  paid  out  of  the  parish  funds,  the  question  is, 
whether  it  is  the  duty  of  the  Court  to  enforce  that  daim 
wholly  or  to  any  extent :  it  being  dear  and  admitted,  as  I 
understand,  that  not  by  any  other  proceeding,  civil  or  cri- 
minal, has  either  of  these  two  payments  been  wholly  or 
partially  impeached,  or  attempted  to  be  impeached, — ^name- 
ly, that,  except  this  information,  not  any  suit  in  any  court 
has  been  instituted,  not  any  indictment  has  been  preferred, 
not  any  application  to  magistrates,  to  a  magistrate,  or  to 
any  court,  has  been  made  by  way  of  appeal,  or  in  any  other 
shape,  with  reference  to  these  payments,  or  either  of  them. 
The  letter  to  the  Poor  Law  Commissioners  amounted  to 
nothing. 

But  the  information  not  having  been  filed  until  the  3rd 
September,  1845,  before  that  day,  though  after  the  pay- 
ment by  the  trustees  of  the  sums  in  dispute,  two  vestry 
meetings  had  been  hdd,  one  on  the  25th  March,  the  other 
on  the  5th  June,  the  minutes  of  the  proceedings  at  which 
are  as  follows : — 

^^  Easter  Tuesday,  25th  March,  1845. — At  a  vestry  meet- 
ing convened  to  elect  and  appoint  sixty  inhabitants  to  be 
trustees  for  three  years  next  ensuing ;  to  elect  churchwar- 
dens and  other  officers,  in  the  room  of  those  who  annually 
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go  out  of  office ;  to  elect  six  inhabitants  (not  being  trustees^  1846. 
but  with  the  like  qualification)  to  be  assessors  and  auditors  Att.-Gbn. 
for  two  years  next  ensuing ;  and  to  ascertain  the  sums  of  PB^RgoN. 
money  necessary  to  be  raised  for  the  half-year  ensuing — Pre- 
sent, Mr.  J.  H.  Pearson  in  the  chair.  Motion  made: 
^  That  the  meeting  do  adjourn  to  the  church.'  Question 
put,  and  agreed  to.  Kead  a  statement  from  the  trustees, 
shewing  the  sum  necessary  to  be  raised  for  the  half-year  next 
ensuing,  ending  Midsununer  next,  of  which  the  following  is 
a  copy."  Then  follows  a  long  account,  "  Account,  poor,** 
of  debts  and  credits,  founded,  as  I  understand,  on  the  prin- 
ciple of  allowing  the  payments  in  question  as  good  pay- 
ments. '^  Motion  made :  ^  That  in  the  estimate  now  laid 
before  the  vestry  for  the  poor-rate  for  the  current  half-year, 
from  Lady-day  to  Michaelmas,  any  sum  or  sums  of  money  on 
account  of  the  action, "  Eliot  v.  Allen  and  others,"  either  for 
costs  or  damages,  be  omitted.'  A  statement  from  the  trus- 
tees having  been  read  to  the  vestry,  on  the  subject  of  that 
action,  the  following  amendment  was  moved : — *  That  it  is 
the  opinion  of  the  vestry,  after  having  heard  read  the  state- 
ment put  forth  by  the  trustees,  of  the  circumstances  which 
gave  rise  to  the  actions  of  '^  Eliot  v,  Allen  and  others  "  and 
'^  Eliot  V.  Oldershaw  and  another,"  that  the  trustees  exercised 
a  proper  discretion  in  imdertaking  the  defence  of  the  overseers 
and  their  own  officers ;  and,  therefore,  this  vestry  ratifies  and 
confirms  all  the  acts  of  the  trustees  with  reference  to  such 
proceedings.  Amendment  put,  and  carried  in  the  affirma- 
tive.    Motion  again  put,  and  carried  in  the  •affirmative."     *  [Sic.] 

"  June  5th,  1845. — At  a  vestry  meeting  convened  to  make 
a  rate  for  two  quarters  of  a  year,  that  is  to  say,  from  Lady- 
day  last  to  Michaelmas-day  next,  for  the  maintenance  and 
relief  of  the  poor,  and  for  payment  of  the  annuities,  police- 
warrant,  and  other  charges,  payable  out  of  the  said  rate ;  also 
a  lamp  rate  for  the  same  period,  &c. ;  also  a  highway  rate 
for  the  same  period,  &c. ;  also  a  chapel  of  ease  rate  for  the 
saiue  period ;  also  a  churchwardens'  rate  fur  the  same  period. 
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1846.         &c. :  Mr.  Perry  in  the  chair.   Motion  made : '  That  the  meet- 
2     "^^      ing  do  adjourn  to  the  church.'     Question  put>  and  agreed  to. 
V.  Mr.  Gralletlj^  on  the  part  of  the  aeeeaeors  and  auditors,  pre- 

sented the  assessment  of  the  parish.  Motion  made: '  That  the 
assessment  be  received  and  adopted.'  Question  put,  and 
carried  in  the  affirmative.  The  following  are  copies  of  the 
estimates  printed  and  circulated  prior  to  the  veetry,"  (then 
follows  the  account).  ^^  Motion  made:  ^  That  a  rate  of  1  Id  in 
the  pound,  for  two  quarters  of  a  year — that  is  to  say,  from 
Lady-day  last  to  Michaelmas  next — be  made  for  the  main- 
tenance and  reUef  of  the  poor,  and  for  payment  of  the  an- 
nuities, police-warrant,  and  other  charges,  payable  out  of 
the  said  rate.  Amendment :  '  That  the  rate  be  8cil  in  the 
pound  instead  of  lief.'  Amendment  put,  and  n^atived. 
The  original  motion  put,  and  carried  in  the  affirmative. " 

It  is  stated  by  the  information,  that  at  the  former  of  these 
two  vestry  meetings,  one  of  the  relators  (both,  I  believe, 
being  rated  inhabitants  of  the  parish)  was  present  and  ob- 
jected to  the  payments,  alleging  them  to  have  been  illegal 
and  improper. 

The  rate  made  on  the  5th  of  June  not  having,  as  far  as  I 
can  understand,  been  quashed,  altered,  amended,  or  appealed 
from,  it  is,  under  the  facts  and  in  the  circumstances  that  I 
have  mentioned  (for  so  the  case  appears  to  me),  and  under 
a  local  act  containing  such  sections  as  the  7th,  20th,  2l8t, 
26th,  27th,  28th,  32nd,  33rd,  37th,  40th,  49th,  50th,  53id, 
146th,  and  147th  sections  in  the  local  act  here,  that  the 
Attorney-General  seeks  to  charge  the  defendants,  or  some 
of  them,  for  the  benefit  of  this  parish.  Now,  whether  the 
only  or  not  the  only  condition,  one  condition  certainly  es- 
sential to  be  fulfilled  for  this  purpose  is,  that  the  Court 
should  be  satisfied  of  the  original  illegality,  wholly  or  par- 
tially, of  the  two  payments,  and  should  not  be  satisfied  that 
by  any  sufficient  means  after  they  were  made  they  have 
become  legalised  or  effectually  sanctioned.  Upon  the  ques- 
tion of  the  fulfilment  of  this  condition,  if  I  may  so  express 
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it,  I  have  not  merely  considered,  as  well  as  I  could,  the         1846. 
local  act,  but  I  have  looked  into  the  general  law  applicable      j^^  q^^j^^ 
to  rates  and  overseers'  accounts,  and  appeals  against  them ;  v* 

and  I  have  examined,  not  merely  the  authorities  cited,  but 
various  others  (among  which  I  may  mention  three  cases  in 
1,  2,  and  5  Ad.  8f  EIL);  and  the  conclusion  at  which  I 
have  arrived  is,  that  the  actions  in  question  were  actions 
^^  touching  the  execution''  of  the  local  act,  within  the  mean- 
ing that  reason  and  principle  and  authority,  in  my  judgment, 
permit  and  require  to  be  ascribed  to  that  expression,  as  con- 
tained in  the  26th  section ;  that  (Beavan  being  excluded) 
the  costs  and  expenses  incurred  in  defending  them  were 
costs  and  expenses  incurred  "  by,  or  on  behalf  of,  the"  trus- 
tees or  a  "  person  or  persons  employed  by  them  ;"  that  nei- 
ther of  the  actions  arose  in  consequence  of  any  such  wilful 
neglect  or  default  as  mentioned  in  the  section,  and  that 
neither  of  them  was  defended  without  the  order  or  direction 
of  the  trustees. 

It  has  been  argued,  however,  that,  assuming  all  this  to 
be  so  as  to  the  suit  of  ^'  Eliot  v,  Allen,"  the  damages  of 
£200,  and  the  plidntiff's  costs  there,  and  the  defendants' 
costs  in  "  Eliot  v.  Oldershaw,"  were  nevertheless  impro- 
perly paid  out  of  the  parish  funds.  I  am  of  opinion,  how- 
ever, that  it  would  be  a  narrow  and  erroneous  construction 
of  the  26th  section,  not  to  read  it  as  providing  for  the  da- 
mages and  the  costs  paid  to  the  plaintiff,  as  well  as  the  costs 
of  the  defendants  in  "Eliot  v.  Allen,"  defended  by  the 
trustees'  order,  if  it  provides  for  the  latter;  and  that 
"  Eliot  V.  Oldershaw,"  as  I  said  before,  stands  on  the  same 
footing  as  "  Eliot  v.  Allen ;"  for  though  it  may  not  have 
been  incumbent  on  the  trustees  to  take  care  of  Eliot's  fur- 
niture and  clothes,  if  he  was  insane  and  destitute,  yet  it  was, 
upon  that  supposition,  a  prudent  measure  to  do  so, — an  act 
charitable  towards  him,  fair  towards  the  parish,  and  reason- 
ably incident  to  the  relief  intended  to  be  afforded  to  him  in 
the  circumstances  in  which  he  was  considered,  and,  as  I 
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1S45.  haye  eaid,  bond  Jide,  mnd  <m  groonds  qifMraidj  good,  in 
my  opinioii,  oonadered  as  {diced;  and  it  was  phin  that  Mr. 
Olderehaw  acted  aa  the  officer  of  the  tmateefl^  who  adopted 
hifl  actcL 

Soppodng,  howeTer,  my  view  of  the  local  act  to  be  inr 
correct,  or  Boppoeiiig  that  the  26th  aectioa  were  not  in  the 
act,  I  think  (though  it  does  not  appear  to  me  oecenary  to 
decide  the  point)  that  the  general  bw  J^fq^licable  to  over- 
Beers  and  their  accounts  gives  the  trustees  the  right  to  be 
allowed  the  payments  in  question,  sanctioned  especiany  as 
they  have  been  by  the  vestry.  Persons  in  the  official  po- 
sition of  the  trustees  of  this  paridi  have  public  functions  to 
execute,  in  the  performance  of  which  society  is  greatly  in- 
terested,— functions  frequently  not  finee  from  difficulty. 
Great  numbers  of  indigent  persons  are  necessarily  jdaced 
under  their  charge ;  for  the  proper  care,  in  sickness  and  in 
health,  as  well  as  maintenance  of  whom,  they  are  answer- 
able. For  that  purpose,  they  are  entrusted  with  the  ma- 
nagement and  superintendence  of  an  extenave  establish- 
ment^  of  which  the  public  expects  from  them  the  prudent 
and  proper  conduct.  Of  the  numerous  variety  of  persons 
thus  placed  by  the  law  under  their  care,  and  necessarily  to 
a  certain  extent  under  their  control,  all  must  be  always 
liable  to  diseases  of  various  kinds,  from  which  neither  poor 
nor  rich  are  exempt  To  each  case  proper  attention  must, 
according  to  its  nature,  be  paid.  Among  them  may  be, 
and  often  is,  the  fearful  calamity  of  madness ;  a  disorder  of 
varying  and  uncertain  symptoms,  with  respect  to  which 
disbelief  or  carelessness  may  be  productive  of  the  most  la- 
mentable consequences.  The  authority  to  be  exercised  in 
cases,  or  apprehended  cases,  of  this  description  espedaUy, 
is  (to  borrow  an  expression  from  Lord  EUenbaraugK)  a  ha- 
zardous authority.  What  are  persons  in  the  position  of 
these  trustees -to  do?  what  is  to  be  done  by  their  officers 
and  servants,  without  whose  aid  and  services,  be  it  remem- 
bered, the  trustees'  duties  cannot  be  executed,  when  solid 
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grounds  for  suspecting  the  existence  of  such  a  malady  as  1846. 
insanity  appear?  Treated  in  one  way,  the  patient,  if  in  att  Tgin. 
truth  a  sane  person,  may  be  excused  for  considerinc^  him-  _  ^' 
self  outraged.  Treated  m  another,  he  may,  if  msane,  com- 
mit enormous  and  fatal  extravagances,  for  which  not  him- 
self, but  those  who  could  have  restrained  him,  may  be 
deemed  answerable.  Nor  is  the  enactment  contained  in 
sect.  45  of  Stat  4  &  5  Win.  4,  c,  76,  to  be  forgotten  (a). 
Surely  the  protection  of  men  having  to  perform,  and,  ac- 
cording to  the  best  of  their  judgment,  meaning  to  perform, 
a  public  duty  in  such  circumstances,  whether  as  principals 
or  agents,  ought  not  to  be  thought  a  matter  of  slight  con- 
sideration, ought  to  be  the  subject  of  provision  by  the  law, 
as  careful  and  complete,  as  may  be  consistent  with  the 
rights  of  the  individual  complaining  that  he  has  been  erro- 
neously treated.  Upon  this  principle,  as  I  believe,  are  our 
laws  interpreted  and  administered ;  and  with  reference  to 
this  principle  ought  the  defence  of  the  defendants  here  to 
be  considered. 

What  I  have  said  may  su£Sce,  I  think,  for  disposing  of 
this  case,  in  which  there  are  some  points  that  I  wish  to 
leave  undecided;  and  particularly,  whether  the  circum- 
stance, that  the  rate  of  June,  1845,  made  on  the  estimates 
and  principles  on  which  it  was  made,  has  not  been  quashed 
or  altered,  is  or  is  not  decisive  of  itself  against  the  inform- 
ation, or  a  material  circumstance  in  the  defendant's  favour; 
whether  in  that,  or  any  other  respect,  the  146th  section 
affects  the  case ;  and  whether  the  title  to  maintain  the  in- 
formation, filed  when  it  was,  is  affected  by  the  148th  sec- 

(a)  By  which  it  is  enacted,  teen  days ;  and  every  person  wil- 

that  nothing  in  the  act  contain-  folly  detaining  in  any  workhouse 

ed  shall  authorise  the  detention  in  any  such  lunatic,  insane  person, 

any  workhouse  of  any  dangerous  or  idiot,  for  more  than  fourteen 

lunatic,  insane  person,  or  idiot,  days,  shall  be  deemed  guilty  of  a 

for  any  longer  period  than  four-  misdemeanor. 
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1846.         tion.     Upon  each  of  these  points  I  decline  expressing  any 

tr.  It  has  been  contended,  that  relief  must  be  given  against 

the  defendants,  if  a  case  mentioned  frequently  during  the 
argument,  The  Attontey^  General  y.  Comptan  (a),  decided  by 
myself  in  1842,  was  rightly  decided.  I  haye  read  the  report 
of  that  case,  and  wish  to  say,  that  I  am  not  certain  wheUier 
I  expressed  myself  exactly  as  the  report  shews  that  I  was 
considered  to  express  myself;  but  very  possibly  I  did  sa 
Assuming  that  I  did  so,  it  appears  to  me  (speaking  of  what 
I  am  reported  to  have  said  both  before  and  after  the  con- 
clusion of  the  argument  for  the  defendants  there)  that  I  did 
not  express  myself  in  a  manner  so  clearly  or  accurately 
representing  what  was  in  my  mind  at  the  time,  and  what 
I  meant,  as  T  might  have  done.  Observations,  however, 
merely  made  by  a  judge  interlocutorily,  while  a  counsel  is 
arguing,  ought  not  to  be  considered  as  intended  to  rule  or 
decide  any  point,  or  as  having  any  judicial  weight  belong- 
ing to  them :  they  are  no  more  than  if  they  were  part  of 
the  argument.  The  remarks,  however,  that  I  have  just 
made  are  perfectly  compatible  with  the  notion,  that  the 
decree  in  The  Attorney- General  v.  Compton  was  a  correct 
decree.  Its  correctness,  indeed,  has  not,  imless  I  mistake, 
been  denied  or  questioned  at  the  Bar  in  the  present  cause ; 
a  circumstance,  perhaps,  fairly  deserving  attention,  as 
may  be,  also,  the  declining  by  the  defendants'  coimsel,  in 
TTie  Attorney- General  v.  Compton,  of  a  case  for  the  opinion 
of  a  court  of  law,  which,  as  Mr.  Campbell  stated  at  the  Bar 
last  week,  was  done  upon  reflection  and  deUberation.  He 
added,  also,  that  the  decree  was  executed  or  submitted  to, 
and  had  not  been  appealed  from.  Whether,  however,  it 
was  correct,  both  legally  and  equitably,  is  probably  a  ques- 
tion open  to  argument  and  to  difference  of  opinion, — a  qucs- 

(«)  1  Y.  &  C,  C.  C,  417. 
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tion  not  free  from  difficulty, — ^upon  grounds  including  the         1846. 
fact,  that,  as  I  believe,  a  rate  had  been  made  upon  the      att  -Gen 
foundation  of  estimates  comprising  the  disputed  payments,  «'• 

and  had  not  been  quashed,  amended,  or  altered.  I  am  not, 
however,  by  any  means  convinced  that  the  decree  was  erro- 
neous ;  nor,  assmning  its  [)erfect  correctness, — assmning  that 
whatever  was  laid  down  or  said  by  the  Court  in  that  case 
was  rightly  laid  down,  and  rightly  said, — does  it,  as  I  appre- 
hend, rule  or  govern  the  present  case?  There  is,  I  con- 
ceive, a  wide  difference  between  the  material  facts  of  the 
two  cases, — a  difference  not  specific  merely,  but  in  nature 
and  kind.  A  decision  against  the  information  here,  is,  in 
my  opinion,  well  consistent  with  a  decision  in  favour  of  the 
information  in  such  a  case  as  that  of  The  Attomey-General 
V.  Compton. 

I  think  that  the  present  information  ought  to  be  dis- 
missed. I  dismiss  it,  because  (excluding,  of  course,  all  con- 
sideration of  Beavan)  I  think  that  the  acts  of  which  com- 
plaint was  made  by  the  two  actions  resi>ectivcly,  whether 
wholly  legal  or  wholly  illegal,  or  in  part  legal  and  in  part 
illegal,  ought  to  be  considered  as  acts  of  the  trustees  of  the 
[)arish  of  Islington  in  that  capacity,  and  ought  also,  upon 
the  evidence,  to  be  considered  as  acts  done  bondjidey  without 
any  wrong  intention  upon  the  part  of  themselves,  and  their 
agents  and  servants,  or  any  one  or  more  of  them,  and,  on 
the  contrary,  with  an  intention  upon  the  part  of  all  to  obey 
the  law,  and  with  the  impression  and  under  the  belief,  on 
the  part  of  all,  that  in  so  acting  they  were  acting  duly  in 
the  execution  and  performance  of  the  duties  incumbent 
officially  on  the  trustees  of  the  parish  of  Islington  by  virtue 
of  the  local  statute ;  and  because  I  think  that  the  belief 
thus  entertained  (whether  correct  or  erroneous)  was  ra- 
tional,— was  a  belief  that  any  person  in  their  position  and 
circumstances  might  from  the  apparent  facts  have  enter- 
tained, without  affording  just  ground  for  questioning  his 
prudence  or  diligence,  or  cai^acity  or  honesty. 
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Whether^  independently  of  the  view  that  I  take  of  the 
origin  and  nature  and  subject-matter  of  the  actions,  there 
V-  are  grounds  on  which  the  defendants  in  this  cause  ought  to 

succeed^  it  is,  I  repeat,  my  wish  to  be  considered  as  with- 
holding my  opinion. 

Upon  the  question  of  the  costs  of  this  suit  I  have  doubted 
much,  but  on  the  ground,  mainly  if  not  solely,  that  the 
verdict  in  the  action  of  ^^  Eliot  v.  Allen,"  and  the  result  of 
the  proceedings  at  law,  created  probably  against  the  C(hi- 
duct  of  the  trustees  and  their  officers  an  impression,  which, 
though  in  my  judgment  erroneous,  I  cannot  consider  as  not 
excusable,  the  conclusion  as  to  costs,  at  which,  afler  some 
hesitation,  I  have  arrived,  is,  that  the  information  ought  to 
be  dismissed  without  costs,  if  the  relators  will  consent,  that, 
in  the  event  of  an  appeal  on  their  part  or  that  of  the  At- 
torney-General, (a  step  which  I  neither  encourage  nor  dis- 
courage), the  court  of  appeal  may,  if  deeming  it  just,  dis- 
miss the  information  with  costs,  without  a  cross  appeal; 
otherwise  I  must  dismiss  the  information  with  costs.  But, 
whatever  may  become  of  the  question  of  costs  as  far  as  the 
Court  of  Chancery  or  the  House  of  Lords  may  be  con- 
cerned, I  think  it  right  to  express  my  hope  that  there  may 
be  found,  in  the  opulent  parish  where  tiiis  dispute  has  arisen, 
the  will  to  indemnify,  and,  consistentiy  with  the  law,  the 
means  of  indemnifying,  the  defendants  here,  from  the  ex- 
penses of  this  suit  out  of  its  public  funds. 

After  this  judgment  had  been  delivered.  Sir  F.Simpkifuan, 
on  the  part  of  the  relators,  said,  that  they  were  willing  to 
give  such  consent  as  had  been  suggested  by  the  Court ;  and 
with  that  understanding  the  information  was  dismissed, 
without  costs. 
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1846. 

Edington  v.  Banham.  jyfu  27th. 

X  HE  bill  was  filed  by  legatees  against  executors,  charging  Course  of  pro- 
them  with  a  devastavit,  and  praying  administration  of  the  adefe^nt, 
testator's  estate.     Susannah  Punt,  a  residuary  legatee  un-  !J^*^f^ Jm 
der  the  will,  was  served  with  a  copy  of  the  bill  under  under  the  23rd 

^•^  Order  of  An- 

the  23rd  of  the  Orders  of  August,  1841  (a).     She  did  not  gust,  1S41, 
appear  to  the  bill,  or  require  notice  of  the  proceedings  (b)  appearance, 
to  be  served  upon  her ;  accordingly,  the  plaintiff  proceeded 
in  the  cause,  and  obtained  a  decree  (c). 

It  being  afterwards  ascertained  that  Susannah  Punt  had 
died  before  the  decree  was  pronounced,  the  plaintiff  filed  a 
supplemental  bill  against  her  personal  representative,  James 
Banham,  praying  that  he  might  be  bound  by  the  proceed- 
ings in  the  original  cause. 

The  supplemental  suit  now  came  on  for  hearing. 

Mr.  Lewiriy  for  the  plaintiff,  referred  to  Hardy  v.  Hall(d). 

Mr.  Haynes  appeared  for  the  defendant. 

The  following  order  was  made : — 

The  defendant  consenting,  declare  that  the  decree  made  after  the 
death  of  Susannah  Pont  is  as  binding  on  this  defendant  as  if  this  de- 
fendant had  been  a  party  to  the  decree. 


(a)  By  which  it  is  directed, 
that  where  no  account,  pay- 
ment, conveyance,  or  other  di- 
rect relief  is  sought  against  a 
party  to  a  suit,  it  shall  not  be 
necessary  for  the  plaintiff  to  re- 
quire such  party,  not  being  an 
infiuit,  to  appear  to  and  answer 
the  bill.  But  the  plaintiff  shall 
be  at  liberty  to  serve  such  party, 
not  being  an  infant,  with  a  copy 
of  the  bill,  whether  the  same  be 
an  original,  or  amended,  or  sup- 
plemental bill,  omitting  the  in- 


terrogating part  thereof;  and 
such  bill,  as  against  such  party, 
shall  not  pray  a  subpoena  to  ap- 
pear and  answer,  but  shall  pray 
that  such  party,  upon  being 
served  with  a  copy  of  the  bill, 
may  be  bound  by  all  the  pro- 
ceedings in  the  cause. 

(ft)  See'Ord.  26th  Aug.  1841, 
(Ord.  27). 

(c)  See  Ord.  26th  Aug.  1841, 
(Ord.  25). 

(i)  8  Jur.  609 ;  see  Crowfoot 
V.  Mander,  9  Sim.  396. 
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18^6. 

June  27th.  Bbown  v.  Lake. 

After  decree  in  1  HE  bill  was  filed  by  BuitoD  Brown,  on  behalf  of  himself 
■ait,  the  plain-  and  all  Other  the  creditors  of  Bichard  Lake,  against  the  ad- 
kur^pmooal  D^i^tratrix  and  infant  heir-at-law  of  the  intestate,  praying 
rejmentatiTe.    the  administration  of  the  intestate's  real  and  personal  estate. 

Thedecreewae  * 

ordered  to  be  On  the  27th  May,  1843,  the  usual  decree  was  made, 
Sie  petition  of  Under  which  Stracey  Lake,  the  brother  of  the  intestate, 
StofTwi^ut  proved  a  debt  of  £5609 ;  and  the  Master,  by  his  report, 
bill  of  reriror.    found  that  sum  to  bc  due  to  him  firom  the  intestate's  estate. 

On  the  20th  February,  1846,  Burton  Brown  died. 
His  will  having  been  disputed  in  the  Ecclesiastical  Court, 
and  no  person  having  been  appointed  his  personal  repre- 
sentative, Stracey  Lake  presented  his  petition,  praying  that 
he  might  bc  at  liberty  to  prosecute  and  carry  on  the  said 
decree  and  proceedings  in  the  same  manner,  and  to  the 
same  extent,  as  Burton  Brown,  if  living,  might  have  done. 

Mr.  Glasse,  for  the  petitioner,  mentioned  Davies  v.  Wil- 
liams (a). 

Mr.  Collyevy  for  the  administratrix  and  infant  heir  of  the 
intestate. 

The  Vice-Chancellor  made  the  order  as  prayed. 


(a)  1  Sim.  5  ;  see  Cook  v.  Bohotty  5  Rusb.  282.    Contrd,  Dixon  t. 
rf>erfr,4Mad.  392. 
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1846. 

MoRLEY  V,  Bridges.  June  4^h. 

1  HE  plaintiff  having  mortgaged  an  estate  in  Drury  Lane  After  action 

to  Sir  Edward  Chetham  in  fee,  to  secure  £700,  and  being  Jortgagce^Ca 

in  want  of  money  to  pay  off  that  mortgage,  applied,  in  solicitor) 

January,  1843,  through  his  solicitor,  Mr.  Hook,  to  Messrs.  gagor,  for  his 

Bridges  &  Mason,  solicitors,  to  take  a  transfer  of  it.     This  effecting  the 

was  agreed  to,  and  a  correspondence  took  place  between  the  £35  f^ek'^ut 

respective  solicitors  upon  the  subject  until  the  followinor  0/ Court  in 

^  ^  1  i^  .1  that  action  by 

May.     On  the  Slst  of  that  month,  Mr.  G.  T.  Bridges,  who  mortgagee,  in 

thenceforth  acted  in  this  matter  in  the  room  of  Bridges  &  hig  demand, 

Mason,  sent  a  draft  transfer  of  the  mortgage,  prepared  by  "*fi*^ brought* 

himself,  to  Mr.  Hook  for  his   approval.      The   proposed  between  the 

transferees  were  the  Rev.  B.  E.  Bridges  and  G.  T.  Bridges  recover  the  * 

himself,  the  defendants  in  this  suit.  mon^"^and 

The  draft  purported  to   be  made  between  Sir  Edward  ^***  >'*  ^  ^ 

*      *  ^     ^  action  taxed  at 

Chetham  of  the  first  part,  the  plaintiff  of  the  second  part,  19/.  16*.  4rf., 

and  the  defendants  of  the  third  part,  and  to  contain  an  as-  dered  to  mort- 

signment  of  the  debt  due  to  Sir  E.  Chetham,  and  a  convey-  g««ee  principal, 

o  'J  interest,  said 

ance  of  the  mortgaged  property  to  the  defendants,  with  a  sum  of  19/. 

proviso  for  redemption  on  payment  of  the  principal  money  £\o,  for  any 

at  the  expiration  of  a  twelvemonth,  and  half-yearly  interest  expensw  that" 

in  the  meantime,  at  the  rate  of  £5  per  centum  per  annum.  ^^^^  ^®  ^"®' 

-■  -*  mortgagee. 

The  draft  was  approved,  and  the  transfer  was  completed  on  however,  re- 
the  30th  Jime,  1843,  by  means  of  a  deed  of  that  date,  convey,  bel 
which  was  executed  in  conformity  with  the  draft.  ^"^®  the  sub- 
On  the  1st  July,  1843,  Mr.  G.  T.  Bridges  delivered  to  jcct  of  the  first 

.,1      /.  .1  /»    1  /.  action,  had  not 

Mr.  Hook  his  bill  of  costs  m  the  matter  of  the  transfer,  been  satisfied, 

amounting  to  49i  7*.  lOd.     Mr.  Hook    objected  to   the  costs  of  the 

amount  of  the  bill,  and  to  various  items  contained  in  it:  second  action 

'  '  were  only  costi 

and  in  the  following  September,  a  second  bill  was  delivered,  as  between 

party  and 
party.    Upon 
a  bill  filed  by  mortgagor  against  mortgagee,  to  compel  a  reconveyance : — Heldf  that  the  mort* 
gagee  must  pay  the  costs  of  the  suit. 

Under  the  circumstances  of  the  case,  a  tender  of  mortgage- money  held  to  be  absolute,  and 
not  conditional. 

Semble,  that  a  judge  in  chambers  will  not  order  a  reconveyance  of  mortgaged  premises. 

VOL.  n.  8  8  c.  c.  c 
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1846.  amounting  to  49/.  3«.,  which  was  likewise  objected  to. 
Mr.  Hook  ultimately  offered  to  pay  £40 ;  but  the  offer  was 
refused. 

On  the  3rd  January,  1844,  the  defendant  Bridges  com- 
menced an  action  agunst  the  plaintiff  to  recover  the  sum  of 
49L  3«.,  the  amount  of  the  second  bill  of  costs ;  whereupon 
the  plaintiff  paid  £35  into  Court,  which  the  defendant 
Bridges  ultimately  (on  the  29th  July  following)  accepted  in 
satisfaction  of  his  demand. 

About  the  time  when  this  action  was  conunenced,  an  ap- 
plication was  made  on  the  part  of  the  defendants  to  Mr. 
Hook  for  the  half-year's  interest  due  on  the  d£700  on  the 
previous  30th  December.  This  he  refused  to  pay,  alleging 
as  a  reason  that  the  mortgage  security  was  usurious.  The 
defendants'  solicitors  then,  by  a  letter  to  Mr.  Hook,  dated 
the  30th  January,  stated  that  they  were  instructed  to  caU 
in  the  principal  money.  They  alsOf  on  the  23rd  January, 
commenced  an  action  against  the  plaintiff  for  the  interest 
then  due;  but  this,  together  with  costs,  he  paid  under 
protest. 

On  the  5th  July  following,  the  plaintiff  having  fidled  to 
pay  the  principal  sum  and  remaining  interest  on  the  80th 
June  (not  having,  as  he  stated  by  his  bill,  received  the 
usual  notice  for  payment  of  the  principal),  the  defendants 
conunenced  an  action  of  covenant  against  him  to  recover 
the  principal  and  interest.  To  this  action  the  plidntiff 
pleaded  usury.  He,  however,  did  not  pursue  that  course 
of  defence ;  but,  on  the  24th  July,  his  solicitor,  Mr.  Hook, 
wrote  to  the  defendants'  attomies  in  the  action,  requesting 
them  to  allow  the  plaintiff  till  the  5th  August  for  payment 
of  the  principal,  interest,  and  costs,  stating  that  there  would 
be  great  difficulty  in  getting  a  transfer  of  the  mortgage 
(which  the  plaintiff  had  arranged  with  a  Mr.  Frost)  in  rea- 
diness by  the  let  August  To  this  letter  Mr.  Hook,  on  the 
same  day,  received  the  following  answer : — "  Mr.  Morley 
may  have  till  the  5th  or  26th  of  August  (whichever  is  most 
convenient)  for  the  payment  of  debt,  interest,  and  costs  in 
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this  action  on  the  following  terms :  namely,  that  he  at  the         1846. 
same  day  pays  £5  more  in  the  action  for  expenses  of  the 
mortgage,  and  also  pays  the  costs  of  both  actions  as  between 
attorney  and  client,  to  be  taxed,  if  desired.'' 

The  plaintiff's  solicitor  haying  declined  this  offer,  caused, 
(m  the  26th  July,  a  summons  to  be  served  on  the  defendants' 
attomies,  calling  upon  them  to  shew  cause  why,  upon  pay- 
ment on  the  1st  August  of  principal  and  interest,  with  costs, 
to  be  taxed,  all  further  proceedings  in  the  action  should  not 
be  stayed,  and  why,  upon  such  payment,  the  defendants 
(plaintiffs  at  law)  should  not  execute  a  release  of  the  mort- 
gage securities,  and  why,  in  the  meantime,  proceedings 
should  not  be  stayed. 

The  attomies  on  both  sides  attended  at  the  Judge's 
chambers  in  pursuance  of  this  summons,  when  the  defend- 
ants' attornies  objected  to  any  release  being  executed  of  the 
mortgage  securities  upon  payment  of  costs  of  the  action 
between  party  and  party  only,  insisting  that  the  mortgagees 
were  entitled  to  costs  as  between  attorney  and  client.  But 
Maule,  J.,  by  whom  the  matter  was  heard,  made  an  order, 
dated  the  27th  July,  in  the  usual  terms,  namely,  that,  upon 
payment  of  £700  and  interest  on  the  1st  August  then 
next,  and  costs  to  be  taxed,  all  further  proc^dings  in  the 
action  should  be  stayed,  but,  in  default  thereof,  final  judg- 
ment was  to  be  signed,  and  execution  issued. 

On  the  30th  July,  Mr.  Hook  sent  the  draft  transfer  to 
defendants'  attomies  for  their  approval,  together  with  a  let- 
ter, requesting  them  to  return  the  draft  the  next  day,  in 
order  that  it  might  be  engrossed  and  ready  for  execution  on 
the  1st  August ;  "  on  which  day,"  the  writer  added,  "  I  shall 
be  prepared  to  pay  you  the  principal  sum  of  j£700,  interest, 
and  the  costs  of  the  action  brought  for  the  recovery  of  this 
money.  I  shall  also  be  prepared  to  pay  you  the  usual  costs 
for  the  perusal  of  the  accompanying  draft  and  incidental  to 
the  execution  of  the  deed." 

The  draft  was  returned  on  the  3rd  August,  with  the  fol- 

88  2 
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1846.^  lowing  answer : — "  Our  clients  are  advised  that  they  have  a 
^  lien  on  the  security  and  on  the  mortgaged  premises  for  all 
the  expenses  which  they  have  incurred  in  enforcing  their 
security,  and  in  giving  notice  thereof  to  the  prior  mort- 
gagees. Until  these  charges  are  paid,  we  must  decline 
putting  our  clients  to  any  further  expense  in  perusing  the 
drafl  release,  or  otherwise.  Afler  what  has  passed,  we 
shall  expect  to  receive  the  debt,  interest,  and  costs  on  Tues- 
day next." 

On  the  5th  August,  Mr.  Hook  served  a  notice  on  the  de- 
fendants' attomies,  and  on  the  defendant  O.  T.  Bridges,  to 
the  effect,  that,  upon  payment  of  principal,  interest,  and 
costs  of  the  last  action,  he  would,  on  behalf  of  the  plaintiff, 
require  a  reconveyance  of  the  mortgaged  premises  and 
delivery  up  of  the  mortgage  securities,  and  that,  on  failure 
of  compliance  with  the  notice,  a  bill  would  be  filed. 

On  the  following  day  the  bill  of  costs  of  the  action  deli- 
vered by  the  defendants'  attomies,  amounting  to  24/.  1 9s.  10£, 
was  taxed  under  Mr.  Justice  Maulers  order,  and  allowed  at 
the  sum  of  197.  I6s.  4d.  On  the  same  day  the  engrossment 
of  the  transfer  was  tendered  to  Mr.  Bradley,  one  of  the 
firm  of  attomies  acting  for  the  defendants,  for  execution  by 
his  clients.  A  legal  tender  was  also,  on  the  same  day,  made 
to  Mr.  Bradley  by  Mr.  Hook,  jointly  with  the  solicitor  of 
the  proposed  transferee,  of  the  following  monies :  namely, 
of  £700  for  principal  money,  21/.  I*.  9d.  for  interest  from 
the  30th  December,  1843,  to  the  6th  August,  1844,  inclu- 
sive, (less  12*.  3rf.  for  property  tax),  19/.  16*.  4dL  for  the 
taxed  costs  of  the  action,  and  £10  in  satisfaction  of  any 
other  costs  or  expenses  that  might  be  due  or  owing  to  the 
defendants,  or  either  of  them;  in  all  750/.  5s.  lOtL  Mr. 
Bradley,  however,  refused  to  procure  execution  of  the  deed 
of  transfer,  or  to  accept  the  tender ;  alleging  that  there 
were  other  expenses  which  he  was  entitled  to  be  paid. 

On  the  following  day,  the  7th  August,  judgment  was 
entered  up  in  the  action. 


V. 

Beiooes. 
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The  bill,  filed  on  the  7  th  August,  1844,  prayed  that  upon  1846. 
payment  of  the  mortgage  monies,  and  19/.  16*.  4(/.,  the  de-  Morlby 
fendants  miglit  be  decreed  to  reconvey  the  mortgaged  pre- 
mises and  deliver  up  the  title  deeds,  and  that  they  might  be 
restrained  by  injunction  from  entering  up  judgment  on  the 
order  of  the  27th  July,  1844,  and  from  issuing  execution 
thereon,  and  from  taking  any  other  legal  or  equitable  pro- 
ceedings against  the  plaintiff. 

On  the  day  on  which  the  bill  was  filed,  the  plaintiff's 
counsel  moved  for  an  injunction  according  to  the  prayer  of 
the  bill;  whereupon  it  was  ordered  that  the  defendants 
should  be  restrained  from  issuing  execution  on  the  judg- 
ment entered  up  under  the  order  of  the  27th  July,  1844, 
until  answer  or  further  order,  and  that  the  plaintiff  should, 
on  or  before  the  10th  August,  pay  into  Court  739/.  18*.  IcL 
and  jBIO,  making  together  749/,  18*.  IcL  And  it  was  fur- 
ther ordered,  that,  upon  the  defendants  consenting  that 
such  payment  out  of  Court  as  thereafter  mentioned,  should 
be  considered  and  taken  as  a  payment  to  both  of  them,  the 
said  sum  of  749/.  18*.  1</.,  when  so  pud  into  Court,  should 
be  paid  out  to  the  defendants,  or  one  of  them.  This  order 
to  be  without  prejudice  to  any  question  in  the  cause. 

The  money  was  paid  into  Court  pursuant  to  the  order, 
and  afterwards  paid  out  to  the  defendants.  The  defend- 
ants, however,  by  their  answer  insisted  that  they  were  en- 
titled to  the  costs  of  enforcing  their  mortgage  security,  to 
be  taxed  as  between  solicitor  and  client,  and  they  claimed 
in  that  respect  23/.  1*.  lOd,  or  thereabouts,  over  and  above 
the  money  received  by  them.  They  also  claimed  1/.  10*.  2dl 
for  interest  beyond  the  contract  money  pfdd  into  Court 

The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Machesauy  for  the  pliuntiff,  s»id,  that 
the  defendants  could  not  resist  this  suit  upon  the  mere 
ground  that  their  costs  at  law  had  not  been  taxed  as  be- 
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tween  attorney  and  client  (a) ;  and  that,  as  the  suit  had  been 
occasioned  by  their  vexatious  course  of  conduct  towards 
the  plaintiff,  the  Court  would  compel  them  to  pay  the  costs 
of  it:   Ctiffy,  Wadswarth{b\  Smith  v.  Green  {e). 


Mr.  Swanston  and  Mr.  Flemingy  for  the  defendants. — The 
mortgagees  are  not  to  suffer  by  the  wanton  and  iinneoessaiy 
acts  of  the  mortgagor.  The  mortgagor,  after  executing  the 
security,  was  not  content  that  the  mortgagees'  bill  of  costs 
should  be  **  curtailed  of  its  fmr  proportion,''  but  insisted 
that  the  security  was  usurious ;  whereupon  the  mortgagees 
employed  a  solicitor.  Are  the  mortgagees  not  to  be  allowed 
costs  occasioned  by  this  annoyance  ?  It  is  generally  said, 
that  a  mortgagee  is  entitled  to  be  paid  his  prindpal,  in* 
terest,  and  costs.  What  costs?  Certainly  indenmifying 
costs.  In  the  present  case,  it  is  clear  that  the  mortgagees 
will  sustain  a  loss,  unless  they  are  indemnified  against  the 
acts  of  the  mortgagor.  It  is  no  answer  to  say  that  there 
are  taxed  costs  at  law.  \The  Vice- Chancellor — Has  not  the 
action  settled  that  ?]  We  submit  that  it  has  not ;  and  that 
it  is  within  the  judicial  discretion  of  this  Court  to  indem- 
nify the  mortgagee,  notwithstanding  his  costs  have  been 
taxed  at  law:  Lomax  v.  Hide{d\  Ramsden  v.  Lanffky(e). 
In  the  latter  case,  the  mortgagee  swearing  that  he  had  ex- 


(a)  Upon  staying  proceedings 
in  ejectment  by  mortgagee  on 
payment  of  debt  and  costs,  under 
the  stat.  7  Geo.  2,  c.  20,  the  costs 
are  taxed  only  as  between  party 
and  party,  and  not  as  between 
attorney  and  client:  Doe  d. 
Oapps  V.  CappSy  3  New  Cas.  768 ; 
6  Dowl.  P.  C.  683. 

{h)  2  Y.  &  C,  C.  C,  698. 

(c)  AnU,  Vol.  J,  p.  555.  To 
the  minutes  of  the  decree  in  that 
case,  as  there  reported,  add  the 


following :  ^  And  let  the  costs  of 
these  suits  after  the  said  18th 
day  of  September,  1843,  to  the 
present  time,  when  taxed,  be  paid 
by  the  plaintiff  to  the  defendants. 
Reserve  subsequent  costs."  The 
reader  of  Smith  v.  Green  must 
correct  the  second  marginal  note 
of  that  case,  (which  is  too  broadly 
stated  ),  by  oomparing  it  with  the 
judgment. 

{d)  2  Vem.  186. 

(e)  Id.  636. 
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pended  more  moDey  in  his  defence  at  law  than  had  been  1846, 
allowed  him  on  taxation,  was  held  not  to  be  bound  by  such 
taxation.  A  mortgagee  is  clearly  entitled  to  all  expenses 
properly  incurred  at  law  in  recovering  his  mortgage-money: 
Ellison  V.  Wright  {a).  Of  the  bill  of  costs  for  which  the 
first  action  was  brought  only  £35  were  paid,  and  we  ask 
the  Court  to  complete  the  payment. 

These  circumstances,  we  submit,  are  in  themselves  suf-  ^ 
ficient  to  entitle  the  defendants  to  the  costs  of  this  suiL 
The  plaintiff,  however,  alleges  a  tender.  Now,  the  money 
tendered  was  inconsistent  in  amoimt  with  the  money  paid 
into  Court.  Besides,  the  tender  was  not  absolute,  but  con- 
ditional upon  the  execution  of  the  deed  of  transfer.  It 
was  contained  in  the  letter  of  the  30th  July,  which  accom- 
panied the  drafl.  It  ought,  also,  to  have  extended  to  the 
expenses  of  the  transfer.  The  alleged  tender,  therefore,  is 
insufficient  to  support  the  plaintiff  in  his  claim  of  costs.  To 
this  it  may  be  added,  that  he  has  no  right  to  call  upon  the 
mortgagee  to  assign  to  a  stranger:  Ramsbottomy.  WalHsib). 
If  any  thing  has  occurred  to  damage  the  debt,  how  are  the 
defendants  to  be  indemnified  against  proceedings  by  Frost 
the  assignee  ?  The  defendants  are  entitled  to  their  costs : 
DetiUin  v.  Gale  (c), v.  Trecothick  (rf). 

Mr.  Russell^  in  reply. 

The  Vice-Chancellor. — Both  parties  have  been  more 
or  less  to  blame  in  the  foolish  and  costly  quarrel  which  has 
been  the  subject  of  discussion  to-day.  The  observation, 
however,  as  to  the  reciprocity  of  wrong,  applies  more  to  a 
period  before  the  present  suit,  than  to  the  period  of  the 
present  suit. 

In  my  judgment,  every  thing  was  tendered  to  the  mort- 

(a)   8  Ru88.  458  ;  see    antty         (c)  7  Ves.  583. 
Vol.  1,  p.  298.  \d)  2  Ves.  &  B.  181. 

(&)  Coote  Mortg.  Appendix. 
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1846.  gagee  that  the  mortgagee  could  claim,  before  the  suit  was 
instituted.  I  am  not  satisfied  that  the  tender  was  condi- 
tional only :  if  it  had  been  so,  that  might  have  been  proved 
by  Mr.  Bradley,  who  has  not  been  examined.  But,  whe- 
ther it  was  or  was  not  conditional,  upon  the  day  when  the 
bill  was  filed,  a  sum  substantially  the  same  as  that  ten- 
dered, was  paid  into  Court,  and  it  was  taken  out  of  Court 
.  by  the  defendants.  I  am  of  opinion,  upon  what  is  admitted 
by  the  mortgagees,  and  upon  what  has  been  decided,  that 
nothing  is  now  due  to  thenu  Although,  therefore,  I  con- 
sider that  error  was  committed  by  the  plaintiff  before  the 
suit,  yet  I  think,  that,  after  the  suit  was  instituted,  the 
balance  of  wrong  was  against  the  mortgagees ;  and,  subject 
to  what  I  am  about  to  say,  I  am  of  opinion  that  they  must 
pay  the  costs  of  the  suit. 

As  to  the  order  of  the  7th  August,  the  plaintiff  obtained 
it,  and  probably  the  mortgagees  have  so  acted  as  that  it 
is  not  now  questionable :  it  has  not  been  questioned.  The 
prayer  of  tiie  bill  is,  to  restrain  judgment  from  being  en- 
tered under  the  order  made  by  Mr.  Justice  Mauky  and 
execution  from  being  issued  upon  it  I  think,  that  though 
the  defendants  must  pay  the  costs  of  the  suit,  generally,  to 
this  time,  they  ought  not  to  pay  the  costs  so  far  as  they  are 
increased  by  the  order  of  the  7  th  August,  and  so  far  as  they 
are  increased  by  the  prayer  for  the  injunction. 

The  deeds  must,  of  course,  be  delivered  to  the  plaintiff, 
and  there  must  be  a  reconveyance. 
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18^6. 

Between  Robert  H.  H.  Wn.80N  (on  behalf  of  himself  and  ^^/  24th 
all  other  Shareholders  in  a  certain  Company, 
provisionally  registered,  called  The  London 
and  Manchester  Direct  Independent  Rail- 
way (Remington's  Line),  except  such  of  the 
said  Shareholders  as  are  hereinafter  named  as 
defendants  hereto) ....     Plaintiff, 

and 
The  Honourable  Leicester  Stanhope  and  Others 
(about  twenty  in  number)      .         Defendants. 

1  HE  bill  stated,  that,  in  the  year  1836,  a  plan  was  de-  A  bill  broiight 
vised  by  Mr.  Remington,  an  engineer,  for  making  a  direct  half  of  himself 
line  of  railway  from  London  to  Manchester;  that  the  plan  ghareholderVin 
had  great  advantages;  that,  in  1845,  a  scheme  was  entered  a  company 
into  for  forming  a  company  for  the  purpose  of  making  the  regiatered,  ex- 
railway,  and  that  in  April,  and  the  following  months  of  f^ndanu, 
that  year,  advertisements  were  published,  and  a  prospectus  ^^.i^^r*' 
was  issued,  stating  the  nature  of  the  plan,  and  the  intention  mittee,  and 

.    .  .  rm       1  Ml    1  i       /»  pniying  relief 

to  carry  it  into  execution.     The  bill  then  set  out  the  form  against  Uie  de- 

of  the  prospectus,  from  which  it  appeared  (as  the  bill  al-  ^  A^und'' 

leged  the  fact  to  be),  that  the  company  was  provisionally  *^*  ?*d*b!L' 

registered,  that  the  capital  was  to  be  £5,000,000,  in  100,000  brought  imma- 

shares  of  £50  each,  with  a  deposit  of  2L  lOs,  per  share,  hy  reason  of 

that  certain  persons  therein  named  were  the  provisional  mSmanalre*"^ 

committee,   and   that  the  Hon.   Leicester  Stanhope  and  mcnt,  charged, 

.  J.  ,       ^at  the  other 

Others,  (being  some  of  the  defendants  to  the  bill),  were  the  shareholders 
acting  committee  of  management,  with  power  to  add  to  ^  ^he  plaintiff, 
their  number.    The  bill  then  alleged,  that,  from  and  during  *°^^^  ^^°^^' 
the  first  project  and  formation  of  the  said  company,  up  to  uamcrcustobe 
the  filing  of  the  bill,  the  said  Leicester  Stanhope,  and  the  the  suit.    De- 
other  defendants  before  named,  associating  with  themselves  ""ntof  parties, 
Horace  William  Meteyard,  and  others  (being  the  remaining  overruled, 
defendants  to  the  bill),  and  acting  under  the  name  of  the 
^'  Provisional  Committee,"  or  of  **  The  Managing  Commit- 


V. 

Stanhopk. 
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1846.  tee,"  of  the  ssid  company,  had  been  the  projectors  and 
Wilson  managers,  and  had  had  the  whole  control  and  management 
of  the  affairs  of  the  sidd  company,  and  that  no  other  person 
or  persons  had  in  any  way  interfered  or  been  permitted  to 
interfere  therein. 

The  bill  then  stated,  that  the  plaintifll^  relying  on  the  re- 
presentations contained  in  the  prospectus,  and  believing  that 
the  objects  of  the  company,  as  therein  stated,  would  be  honest- 
ly kept  in  view,  purchased  twenty-five  shares,  paid  his  deposit 
upon  them,  signed  the  parliamentary  contract  and  sub- 
scribers' agreement,  and  received  the  proper  certificates  for 
his  shares. 

The  bill  then  alleged,  that,  in  August,  1845,  a{^ca- 
tions  for  shares  in  the  undertaking,  to  an  amount  far  ex- 
ceeding the  whole  niunber  of  shares,  had  been  made  to  the 
defendants,  by  solvent  and  req)onsible  persons,  and  that  the 
defendants  were  in  a  position  to  comply  with  the  standing 
orders  of  the  Houses  of  Parliament,  which  require  a  deposit 
of  three-fourths  of  the  subscribed  capital  {Mrior  to  the  appli- 
cation for  an  act  of  Parliament^  and  that  they  might  have  ap- 
plied for  such  act  of  Parliament  during  the  present  sessioQ; 
but,  that,  althou^  such  applications,  as  before  mentioned, 
had  been  made  to  them,  they  had  refused  to  allot  more  than 
70,000  shares,  but  had,  for  their  own  private  gain,  and  in 
violation  of  the  trust  reposed  in  them,  reserved  the  remain- 
ing 30,000  shares  to  their  own  use,  and  had  thereby  reduced 
the  subscribed  ci^ntal  to  an  amount  wholly  insufiScient  to 
execute  the  undertaking,  or  to  comply  with  the  Standing 
Orders.  And  the  plaintiff  had  also  lately  discovered  that 
the  defendants  had  wilfully  incapacitated  themselves  from 
applying  for  an  act  of  Parliament,  and  that  they  had,  with- 
out the  privity  of  the  plaintiff  and  the  shareholders  on 
whose  behalf  he  sued,  entered  into  a  corrupt  bargain  and 
agreement  with  another  company  formed  for  a  similar  pur- 
pose, called  Bastrick's  line,  by  which  the  defendants  had 
given  up  to'  the  last-mentioned  company  the  wh<de  of  the 
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undertakiDg  called  Semington's  line,  and  had  enabled  such         1846. 
company  to  apply  for  an  act  daring  the  present  session  for       ^^^soiT 
making  Remington's  line  for  their  own  benefit  and  profit  v. 

The  bill  then  charged,  that,  by  reason  of  the  conduct  of 
the  defendants,  the  shares  of  the  company  had  become 
much  depreciated,  and  that  there  was  no  probability  of  the 
30,000  shares  being  accepted,  or  the  deposit  paid  on  them, 
unless  the  defendants  should  be  compelled  to  do  so. 

There  was  also  a  charge  that  a  very  large  sum  of  money 
arising  from  the  deposits  had  come  to  the  hands  of  the  de- 
fendants, in  trust  for  the  company ;  but  that  a  portion  of 
that  sum  had  been  wholly  lost  to  the  company  through  the 
default  of  the  defendants,  in  speculating  with  it  in  the  man* 
ner  stated  in  the  bill. 

The  bill  then  contained  these  charges :— That  the  objects 
of  the  said  undertaking  called  the  London  and  Manchester 
Direct  Independent  Railway  (Remington's  line),  have  now, 
by  the  conduct  of  the  esad  defendants,  been  wholly  frustrat- 
ed, and  cannot  further  be  carried  out,  but  the  property  be- 
longing to  the  said  company,  and  in  the  hands  or  under 
the  control  of  the  said  defendants,  is  of  very  considerable 
amount,  and  will  be  lost  or  wasted  unless  a  receiver  be  ap- 
pointed, &c.  That  the  number  of  shareholders  in  the  said 
company  is  so  great,  and  the  rights  and  liabilities  of  the 
shareholders  are  so  subject  to  change  and  fluctuation  by 
death  or  otherwise,  that,  save  as  herein  is  stated,  the  plfdn- 
tiff  does  not  know,  and  is  wholly  unable  to  discover,  the 
names  of  the  other  shareholders ;  and  even  if  the  phuntiff 
were  able  to  discover  their  names,  it  would  not  be  posnble, 
without  the  greatest  inconvenience,  to  make  them  parties 
to  this  suit,  and  so  to  do  would  render  it  impossible  to  bring 
this  suit  to  a  hearing.  That  the  interest  of  all  the  said 
shareholders,  except  the  said  defendants,  are  identical  with 
those  of  the  plaintiff,  and  none  of  the  said  shareholders,  ex- 
cept the  said  defendants,  have  interests  adverse  to  or  differ- 
ing from  those  of  the  plaintiff  in  respect  of  the  matters 


V. 

Stanhope. 
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184C.        herein  stated,  or  in  respect  of  the  property  of  the  said  oom- 
WiLsoN       V^^j9  s^d  the  surplus  thereof,  and  all  the  said  shareholders 
other  than  the  said  defendants,  are  fully  represented  by  the 
plainti£P,  and  have  a  common  interest  in  obtaining  the  re- 
lief hereby  prayed. 

The  bill  prayed  an  account  of  all  costs,  expenses,  and 
disbursements  properly  incurred  by  the  defendants  in  and 
about  the  formation  or  establishment  of  the  company  (Re- 
mington's line),  and  that  the  amount,  when  ascertained, 
might  be  distributed  rateably  on  each  share  in  the  said 
company ;  and  that  for  such  purpose  the  defendants  might 
be  held  liable  in  respect  of  the  shares  so  reserved  by  them 
as  aforesaid ;  and  that  the  defendants  might  be  decreed  to 
return  and  pay  to  the  plaintiff,  and  to  the  other  shareholders 
on  whose  behalf  he  sued,  or  otherwise  as  the  Court  should 
direct,  the  remidnder  of  the  money  paid  by  the  plaintiff  and 
the  said  other  shareholders  by  way  of  deposit,  after  deduct- 
ing from  each  share  the  proportionate  amount  to  be  retained 
out  of  the  deposit  upon  each  share  in  respect  of  such  costs, 
expenses,  and  disbursements.  And  that  an  account  might 
be  taken  of  the  dealings  and  transactions  of  the  defendants 
as  managing  committee  or  provisional  directors  of  the  com- 
pany, and  that  they  might  be  charged  with  the  full  amount 
of  the  deposits  upon  the  reserved  shares,  and  with  all  sums 
misapplied,  and  profits  made  by  them  out  of  the  assets  of 
the  company,  and  with  all  losses  arising  from  their  mis- 
management. And  that  a  receiver  might  be  appointed  of 
the  property  of  the  company,  and  that  such  part  thereof  as 
might  require  to  be  sold,  might  be  sold.  And  for  an  in- 
junction to  restrain  the  defendants  from  intermeddling  or 
dealing  with  the  outstanding  assets  of  the  company.  And 
for  an  account  of  the  debts  and  liabilities  of  the  company, 
and  that  the  property  of  the  company,  including  the  amount 
to  be  received  from  the  defendants,  might  be  applied  in  pay- 
ment and  satisfaction  of  the  said  debts  and  liabilities. 

To  this  bill  the  defendant  Stanhope  demurred ;  first,  for 
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want  of  equity ;  and  secondly^  because  various  shareholders  1846. 

in  the  company,  other  than  the  persons  named  parties  to  the  Wilson 

bill,  were  necessary  parties  thereto,  and  yet  had  not  been  stanhopm. 
made  parties  thereto. 

Mr.  Cooper  and  Mr.  Goodeve,  for  the  demurrer,  did  not 
press  the  objection  for  want  of  equity,  but  insisted  on  that 
for  want  of  parties.  They  said  that,  although  this  bill  did 
not  pray  a  dissolution,  yet  it  was  clear  that  the  object  of  it 
was  to  wind  up  the  affairs  of  the  concern ;  and  if  so,  it  was 
necessary  that  all  the  shareholders  should  be  parties :  Bich" 
ardson  v.  Hastings  (a),  Deeks  v.  Stanhope  (5),  Long  v. 
Yonge  (c).  The  bill,  indeed,  charged  that  the  number  of 
shareholders  was  so  great,  that  the  plaintiff  was  unable  to 
discover  their  names ;  but  by  his  own  shewing  the  company 
was  provisionally  registered,  and  consequently  the  names 
of  the  subscribers  were  known:  stat.  7  &  8  Vict  c.  110, 
sects.  4  and  7. 

The  Vice-chancellor^  in  the  course  of  the  argument, 
asked  whether  this  concern  could  be  considered  an  actual 
partnership,  or  whether  it  was  not  rather  a  scheme  for  rais- 
ing contributions  for  forming  a  partnership,  which  scheme 
had  been  abandoned?  The  bill  contained  an  allegation 
that  the  object  of  the  society  was  frustrated  and  at  an  end. 
Could  he  decide  in  favour  of  the  demurrer,  without  decid- 
ing  in  direct  opposition  to  Cockbum  v.  Thompson  (d)  ?  That 
was  a  bill  by  a  person  on  behalf  of  himself  and  all  others 
interested,  except  the  defendants,  for  the  purpose  of  clear- 
ing and  distributing  the  assets  of  a  concern  which  had  been 
abandoned;  and  the  bill  was  sustained.  His  Honor  also 
referred  to  Blain  v.  Agar  {e) ;  and  observed  that  he  was 
disposed  to  abide  by  his  own  decision  in  Richardson  v. 
Larpent  (/). 

(a)  7  Beav.  301.  (rf)  16  Ves.  321. 

\b)  8  Jur.  349.  (e)  2  Sim.  289. 

(c)  2  Sim.  369.  (/)  2  Y.  &  C,  C.  C,  607. 


Wilson 
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Stanbopb. 
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184d.  Mr.  Bacon  and  Mr.  Cairns,  in  support  of  the  bill,  were 

stopped  by  the  Court 

The  Vice-Chanoellor. — The  failure  of  the  demurrer 
for  want  of  equity  in  this  case  is  too  manifest  to  require 
any  remark.  The  only  question  is,  as  to  the  allied  want 
of  parties.  The  bill  states  various  circumstances  of  al- 
leged misconduct  on  the  part  of  the  persons  to  whom  the 
conduct  of  the  whole  scheme,  and  of  the  steps  towards 
the  perfecting  of  that  scheme,  were  intrusted.  It  allies 
that  improper  acts  have  been  done,  of  such  a  nature,  and 
to  such  an  extent,  as  to  render  it  impossible  to  pursue  the 
scheme;  and  it  alleges,  besides  the  matters  of  detail  to 
which  I  have  referred,  that  the  monies  of  the  plaintiff,  and 
of  the  other  shareholders  on  whose  behalf  the  plaintiff 
sues,  have  been  obtained  by  fraud  and  misrepresentation, 
and  for  a  purpose  which  has  wholly  failed.  In  a  later 
part  of  the  bill  there  is  this  allegation : — ^'  That  the  num- 
ber of  shareholders  in  the  said  company  is  so  greats  and 
the  rights  and  liabilities  of  the  shareholders  are  so  sub- 
ject to  change  and  fluctuation  by  death  and  otherwise,  that, 
save  as  herein  stated,  the  plaintiff  does  not  know,  and  is 
wholly  unable  to  discover,  the  names  of  the  other  share- 
holders ;  and,  even  were  the  plaintiff  able  to  discover  their 
names,  it  would  not  be  possible,  without  the  greatest  incon- 
venience, to  make  them  parties  to  this  suit."  The  all^a- 
tion  as  to  the  inability  to  discover  the  names  of  the  share- 
holders, should,  I  assume,  be  rejected  for  the  purpose  of  the 
argument,  by  reason  of  the  late  act  of  Parliament,  to  which 
Mr.  Cooper  has  referred.  But  the  allegation  as  to  the 
number  of  shareholders  remains ;  and  although  there  may 
possibly  be  cases  in  which  that  allegation  would  be  too 
vague  and  loose,  yet,  when  it  is  considered  as  applying  to 
the  number  and  amount  of  shares  mentioned  here,  I  think 
that  it  is  not  too  vague  and  not  too  loose.  The  plaintiff  goes 
on  to  charge  ^^  that  the  interests  of  the  said  shareholders. 
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.except  the  said  defendants^  are  identical  with  those  of  the         1846. 
plaintiff  in  respect  of  the  matters  herein  stated,  or  in  respect       wilson 
of  the  property  of  the  said  company  and  the  surplus  there-  «'• 

of;  and  all  the  said  shareholders  other  than  the  siad  defend- 
ants are  fully  represented  by  the  pkdntiff,  and  have  a  com- 
mon interest  in  the  relief  hereby  prayed."  Now,  upon  such 
a  record,  I  am  of  opinion  that  the  principles  which  a  great 
judge  laid  down,  and  upon  which  he  acted  in  the  case  of 
Cockbum  v.  Thompson  {a\  render  it  necessary  for  me  to 
overrule  the  demurrer  for  want  of  parties. 

It  is  not,  however,  I  think,  necessary  positively  to  de- 
cide this  point  at  present,  because  it  is  a  rule  of  the  Court, 
more  practically  recognised  formeriy  than  it  has  been  of 
late  years,  that,  upon  a  demurrer,  where  the  question  is 
one  of  any  nicety  or  difficulty,  it  is  not  necessary  to  pro- 
nounce a  clear  and  decided  opinion ;  but  that,  if  the  Court 
sees  that  it  is  matter  of  difficult  argument  or  of  reasonable 
discussion,  it  may  overrule  the  demurrer,  saving  the  benefit 
of  the  question  raised  by  it  to  the  hearing  of  the  cause,  or, 
in  other  language,  without  prejudice  to  the  question.  That 
is  the  course  I  propose  to  take  here.  Overrule  the  de- 
murrer without  prejudice  to  any  question  in  the  cause. 

(a)  16  Yes.  321. 
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1846. 

June2Mhy  ESDAILE  v.   MoLYNEUX. 

29M.  m 

Where  a  de-  1  HE  original  bill  was  filed  by  James  Esdaile,  Edward 
pleading ^r  ^'  Esdaiie,  and  Thomas  Jones  Margrave,  against  Samuel  El- 

demumog  to  ^j^]^  Molvneux,  statinfi^  that  the  plaintiffs  carried  on  bum- 
any  part  of  a  -^  .  . 

bill,  answers  it,  ness  in  partnership  at  the  City  Saw  Mills ;  and  that  one 
dently  or  in-  Antonio  James  Meyer  was  the  inventor  of  an  improved 
iTmeraUy  *  machine  for  cutting  splints  for  matches ;  and  that,  by  letters 
^*"j*S!i^  patent,  dated  the  4th  December,  1839,  her  Majesty  granted 
filing  a  plea  in  to  him  license  for  fourteen  years  to  hold  the  exduave 
withstanding'     benefit  of  the  same  invention ;  that  the  same  was,  by  deed, 

^e^dld*  ^*^  ^^^  ^^^^  ^'^y»  ^®^^>  assigned  to  the  phdntiflfe,  and 
Where,  there-  that  the  defendant  had  infringed  the  patent  The  bill  then, 
nai  bill  was  an-  after  setting  forth  at  great  length  various  facts  in  support 

swered,  and  the      /.  .  i       /»  •  j«»x*^a*ai_ 

bill  was  then  ^f  ^"^  loregomg  case,  prayed  an  mjunction  to  restrain  the 

""^ded'bSi  defendant  from  infringing  the  patent,  an  account  of  profits 

not  differing  made  by  the  defendant,  and  of  damage  sustained  by  the 

nai  bill  in  par.  plaintiffs  by  reason  of  the  infringement,  and  that  the  de- 

^tter.'thingh  fendant  might  pay  the  costs  of  the  suit, 
differing  from         The  defendant  put  in  his  answer,  which  was  excepted  to 

it  materially  as  ^  *  ^  *• 

to  the  extent  of  for  insufiiciency,  and  the  exceptions  allowed. 

disco  verv 

sought  in  rela-  The  plaintiffs  then  obtained  an  order  to  amend  their  bill, 
^I^'m""'^  and  that  the  defendant  should  answer  the  exceptions  and 
allegations         amendments  together.    The  bill  was  accordingly  amended ; 

against  the  de-  ^  .  ,        ,         i  . 

fendant,  a  plea    insisting  howcvcr  ou  the  same  title,  though  requiring  very 

to  the  amended         .        .  i        •      ^  x*      i  i*    i*  i*  .i 

bUl  was  over-     extensive   and   mmute   particulars  ot  discovery  from  the 

^"^^  defendant. 

The  defendant  then  filed  a  plea  and  answer  in  the  following 
form : — As  to  so  much  of  the  said  amended  bill  as  seeks  to 
compel  the  defendant  to  discover  and  set  forth  to  whom  and 
to  what  person  or  persons  by  name  and  address,  and  what 
quantity  or  quantities  in  the  whole,  and  for  what  price 
or  prices  the  defendant  has  sold  or  delivered  splints  for 
matches,  &c.,  [following  various  interrogatories  contained 
in  the  amended  bill],  this  defendant  for  plea  saith,  that  the 
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alleged  improved  machine  mentioned  in  the  amended  bill,  1846. 
and  in  the  letters  patent  and  specifications  in  the  same  bill  Esdaile 
set  forth,  was  not  invent^  by  the  said  Antonio  J.  Meyer,  molynbux. 
and  that  he  was  and  is  not  the  first  and  true  inventor  of  the 
said  alleged  invention,  according  to  the  true  intent  and 
meaning  of  the  letters  patent ;  and  that  the  alleged  inven- 
tion was,  before  and  at  the  time  of  making  the  said  letters 
patent,  practised  and  used  by  others  in  England :  all  which 
matters  and  things  the  defendant  pleads  in  bar  to  so  much 
of  the  said  amended  bill  as  aforesaid,  and  prays  the  judg- 
ment of  the  Court,  whether  he  ought  to  be  compelled  to 
make  any  further  or  other  answer  thereto.  And  as  to  so 
much  of  the  said  amended  bill  as  the  defendant  has  not 
pleaded  unto,  the  defendant,  saving  to  himself  aU  right  of 
exception,  and  in  no  sort  waiving  the  benefit  of  the  siud 
plea,  but  wholly  relying  thereon  for  answer  thereto,  and  as 
to  the  said  original  bill,  the  defendant,  saving  to  himself 
all  right  of  exception  for  further  answer  thereto,  saith,  &c., 
and  claims  the  same  benefit  at  the  hearing  of  this  cause  as 
if  he  had  pleaded  to  the  relief  prayed  by  the  said  bill. 
The  plea  now  came  on  for  argument 

Mr.  fflffram  and  Mr.  Bird,  in  support  of  the  plea. 

Mr.  Anderdan  and  Mr.  Rogers,  conirh. 

The  following  authorities  were  referred  to:  Henley  v. 
Stone  (a),  ElHce  v.  Goodsm  (i),  DeU  v.  Hale  (c) ;  Ord.  36 
&37  of  August,  1841. 

The  Vice-chancellor. — In  this  case  the  defendant  did     ^^  29^^. 
not  plead  or  demur  to  the  original  bill,  or  any  part  of  it: 
he  answered  it.    Exceptions  to  the  answer  for  insufficiency 
having  been  taken  and  allowed,  I  collect  that  an  order  was 
obtained  to  amend  the  bill,  and  that  the  defendant  should 

(a)  3  Beav.  366.         {h)  Ante,  p.  4.  (c)  2  Y.  &  C,  C.  C,  1. 

VOL.  II.  T  T  C.  C.  C. 
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184<;.  answer  the  exoeptioiis  and  snendmeBts  together.  The  bill 
was  amended,  and,  as  I  soppoee,  under  that  order.  After 
the  amendment  the  pleading  was  filed  which  oontaiiis  the 
plea  in  dispute,  and  is  inlitnled,  ^  The  further  answer  of 
Samuel  Elcock  Molyneux  to  the  original  bill;  and  his  {^ 
to  part,  and  his  answer  to  the  residue  of  the  aaEiended  MXL 
of  complaint  of  James  Esdsile,  Edward  Esdaile,  and  Thomas 
Jones  MargrsTe,  complainants.'' 

Tie  question,  as  I  have  said,  is  as  to  tibe  yalkfitj  rfthe 
plea.  Now,  what  were  the  ameadnentsP  The  plsamiA 
remain  as  they  were  ori^nallj;  so  does  the  defendant. 
The  subject  of  die  suit  is  what  it  originaKj  was:  Ae 
alleged  right  in  which,  the  alleged  title  hj  Tirtue  of  wUeh, 
as  the  bill  stands,  the  platntifi  {nofiess  to  sue,  is  the  alleged 
right  in  which,  the  aU^ed  title  by  virtue  of  which,  aa  the 
bill  originally  stood,  the  plaintHs  professed  to  sue.  And 
the  relief  now  prayed  by  the  bill  is  the  rdief  that,  in  its 
ori^nal  state,  it  prayed,  without  addition,  cKminution,  or 
diange  of  any  kind ;  nor  can  any  one  of  the  words  in  wludi 
the  relief  is  adced  be  understood  now  <fiiferent1y  from  the 
manner  in  which  it  would  have  been  understood  had  the 
bill  not  been  amended. 

And  what  is  the  plea?  It  is  not  a  n^ation  or  displace- 
ment of  any  fact  introduced  by  amendment.  It  is  not  a 
plea  of  any  matter  alleged  to  have  happened  or  to  have 
come  to  the  defendant's  knowledge,  since  the  <H%inid  bill 
was  answered,  or  since  it  was  filed.  It  is  a  {Jea  of  matter, 
which,  if  pleadable  now,  was  pleadable  in  bar  ori^nally  to 
the  whole  of  the  original  bill.  It  is  a  plea  of  matter  shew- 
ing if  true,  and  (mly  relevant  as  diewing  if  true,  that  the 
plaintiffs  never  had  a  right  of  suit  against  the  defendant 
in  respect  of  any  thing  that  is  or  was  in  question  in  Ae 
cause. 

I  apprehend  that  such  a  [dea,  in  such  circumstances,  is 
necessarily  bad.  Nothing,  before  it  was  filed,  had,  I  appre- 
hend, occurred  to  deprive  the  plaintifis  of  the  right  which 
from  the  defendant's  mode  of  treating  the  original  bill,  the 
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pIaintH&  Ind,  in  my  opinion^  acquired  before  the  amend-         1846. 
ment»  as  well  to  carry  the  cause  to  a  hearing  in  the  ordin-       EgDAiLs 
ary  way,  as  to  prove  their  case  by  evidence  in  the  ordinary     moltobux 
way. 

I  have  always  understood,  that,  where  a  defendant, 
neither  pleading  nor  demurring  to  any  part  of  an  origmal 
bill,  elects  or  submits  to  answ^,  or  is  placed  under  the 
necessity  of  answering  it^  and  does  put  in  an  answer  to 
it,  whether  sufficient  or  insufficient,  he  is  precluded  gene- 
rally from  having  recourse  afterwards  to  a  plea  in  the  suit 
notwithstanding  an  amendment  of  the  bill;  that  this  rule, 
thoi^  general*  is  not,  however,  without  exception;  and 
that  a  bill  may  be  an^ended  in  such  a  manner,  or  there  may 
be  circumstances  of  such  a  kind,  as  to  entitle  the  defendant 
to  plead  afler  amendment,  although  he  has,  without  any 
flea  or  demurrer,  put  in  an  answer  to  the  original  biU,  but 
that  it  lies  upon  the  defendant  to  shew  that  there  is  good 
ground  for  such  a  departure  from  what,  as  I  have  said^  I 
have  always  supposed  to  be  the  ordinary  course. 

The  plaintifis  or  defendants  may  not  be  the  same  after 
am^idment  as  before.  The  amended  bill  may  differ  from 
the  original  in  the  subject  of  suit,  in  the  cause  of  suit 
alleged,  in  the  alleged  title  to  sue,  in  the  relief  sought. 
The  addition  or  subtraction  of  an  allegation  may  im- 
portantly vary  the  case  ori^nally  made.  A  material  fact 
may  have  happened  or  come  to  the  defendant's  knowledge 
since  he  answered  the  original  bill :  and  there  may  possibly 
be  other  special  cases ;  but  there  is  nothing  of  the  kind  here. 

The  amendments  here  not  extending,  restricting,  or 
varying  the  original  case,  which  remains  as  it  was,  are 
merely  in  affirmance,  and  in  aid  and  support,  of  it ;  nor  can 
there  be  imy  difficulty  in  distinguishing  them;  for  there 
has  been  a  new  engrossment,  though  I  do  not  say  that  the 
circumstance  of  there  being  a  new  engrossment  makes  any 
difference. 

It  is  insisted  that  the  new  discovery  sought  is  sought 

T  T  2 
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1846.        liti^ously,  and  is  too  detailed  and  minote.     This  statement 
EsDAiLB       possibly  may  be  well  founded ;  but,  if  well  fbonded,  is  not 
,,     V*  I  apprehend  material  on  the  present  occasion. 

MOLTNBUX. 

There  may,  perhaps,  be  hardship  in  the  particakr  oae 
now  before  the  Court ;  but  it  would,  in  my  judgment,  be 
a  novelty  and  an  error,  productive  probably  of  much  gene- 
ral inconvenience,  to  support  this  plea. 

The  observations,  however,  that  I  have  made,  must  be 
considered  as  shewing  my  view  of  the  present  dispute,  in- 
dependently of  the  36th  and  37th  Orders  of  the  26th  of  Au- 
gust, 1841 ; — my  view  of  the  case,  upon  the  suppositicm  of 
those  Orders  being  out  of  the  way.  The  defendant  insists 
that  they  save,  or  that  one  of  them  saves,  the  plea. 

I  conceive,  that  the  37th  does  not  do  so,  because  the 
opinion  that  I  have  stated  of  the  invalidity  of  the  plea,  is 
not  dependent  upon  the  question,  whether  either  of  the  an- 
swers extends  to  any  part  of  the  matter  covered  by  the 
plea. 

In  my  judgment,  for  any  purpose,  or  in  any  view,  that  I 
have  been  mentioning,  it  is  immaterial  whether  ^ther  or 
neither  of  the  answers  extends  to  any  part  of  the  matter 
covered  by  the  plea,  the  other  circumstances  of  the  case 
being  as  they  are. 

And  as  to  the  36th  Order,  I  apprehend,  that,  had  the  plea 
been  to  the  whole  of  the  bill,  as  the  bill  now  stands,  or  been  to 
any  part  whatsoever,  (including,  or  not  including,  the  whole 
or  any  portion  of  that  which  the  plea  actuaUy  covers),  of 
the  bill  as  the  bill  now  stands,  (all  things  else  being  as  they 
are),  the  plea  would  still  have  been  bad.  Consequently,  I 
must  think,  that  the  36th  Order  does  not  affect  the  case. 

Had  the  pleading  filed,  after  the  amendment,  been  the 
first  pleading  in  the  cause  filed  by  the  defendant — ^the  first 
defence  taken  by  him — or  had  he  demurred  to  the  original 
bill,  or  pleaded  to  the  original  bill,  or  had  the  bill  been,  in 
its  original  state,  materially  different  from  that  which  it 
was,  or,  in  its  amended  state,  materiaUy  different  firom  that 
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which  it  is^  I  might  possibly  have  thought  the  present  plea         1846. 
good.     But  upon  neither  of  those  hypothetical  points  do  I       Esdailk 

give  any  opinion.  Moltneux. 

As  matters  are^  I  conceive  the  plea  not  to  be  sustainable^ 
either  upon  any  one  of  the  authorities  cited  at  the  bar,  or 
upon  any  authority,  principle,  or  practice,  of  which  I  am 
aware. 

Whether  any  special  application  could  have  been,  or  can 
be,  properly  made  to  the  Court  in  this  case,  with  a  view  to 
relieve  the  defendant  from  the  allied  inconvenience  to 
which  he  complains  of  being  subjected,  I  have  not  thought 
it  necessary  to  consider. 


The  plea  and  answer  to  the  amended  bill  having  been  j^f^^^  '^^  ^^^ 
filed  on  the  20th  of  May,  1845,  and  the  plea  overruled  after  "^^«r  filed, 

•^ '  '  *  and  plea  over- 

argument,  on  the  29th  of  Jime,  the  plaintiffs,  on  the  18th  of  ruled,  the 

July,  filed  exceptions  to  the  answer  to  the  amended  bill,  withstanding 

and  gave  due  notice  to  the  defendant.  On  the  29th  of  July,  ^^^tZ^ 

they  obtained  an  order,  of  course,  at  the  Bolls,  for  referring  ^T^Su*^?  ^^d 

the  exceptions  to  the  Master.   The  order  was  served  on  the  answer,  filed 

defendant  on  the  dOth  of  July,  and  a  copy  of  the  exceptions  the  uu?^,  and 

was  left  with  the  Master  on  the  1st  of  August  orf^^tS 

Holla  to  refer 

Mr.    Wigramy  and  Mr.  -BiVrf,  for  the  defendant,  now  them  to  the 
moved  that  the  exceptions  might  be  taken  off  the  file  (a)  Held,  that  the 
for  irregularity,  with  costs,  they  having  been  filed  after  the  ^hir?y  filedr 
expiration  of  six  weeks  from  the  filing  of  the  defendant's  ^'J^^  ^^ 
answer.     Order  of  the  16th  of  May,  1845,  Rule  22  (b).         RolU,  and 

Wigram,  V.C, 
that  the  16th  Order  of  May,  1845,  rule  22,  applies  to  thia  case;  the  six  weeks  mentioned  in 
the  Order  mnning  from  the  time  of  overruling  of  the  plea. 

A  motion  to  ta^e  exceptions  off  the  file  for  irregularity,  may  be  made  before  a  Vice-Chan- 
cellor,  notwithstanding  the  pendency  of  the  common  order  at  the  Rolls  for  referring  the  excep- 
tions to  a  Master. 

(a)  It  was  also  sought  by  the  had  no  jurisdiction  to  dischai^ge 
motion  to  discharge  the  order  at  that  order, 
the   Rolls;  but    this   was   not  (6)  By  which, ''after  the  filing 
pressed,  and  the  Vie&'ChaneeUcr  of  a  defendant's  answer,  the  plain- 
was  clearly  of  opinion  that  he  tiff  has  six  weeks  within  which 
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That  the  present  motioD  might  be  made  befoiB  a  Vlc&- 
Chancellor^  pending  the  order  of  reference  at  the  RoIIb,  that 
order  not  being  bad  on  the  face  of  it^  appeared  from  the 
6th  Order  of  the  9th  May,  1839;  and  the  9th  Order  of  the 
5th  May,  1837. 

The  Vice-Chancellor. — Assuming  the  exceptions  to 
be  irregularly  filed,  I  doubt,  notwithstanding  that  the  Rolls' 
order  is  only  an  order  of  course,  whether  I  ought  to  direct 
the  exceptions  to  be  taken  off  the  file  at  once ;  seeing  that 
the  Master  is  in  possession  of  them  under  the  Scdls' 
order. 

But  another  question  is,  whether  they  are  irr^ularly 
filed.     I  think  not. 

I  think,  that  either  the  case  of  a  plea  and  answer  is  not 
within  the  16th  Order  of  May,  1845,  Rule  22,  or  accoid- 
ing  to  the  true  construction  of  that  Order,  the  six  weeks 
only  begin  to  run  from  the  time  of  overruling  the  plea*  I 
decline  saying  to  which  of  these  views  my  mind  is  diisposed, 
because  both  are  fatal  to  the  present  application. 

As,  however,  the  Clerk  of  Records  and  Writs  is  about 
to  confer  with  some  of  the  other  judges  of  the  court  upon 
certain  matters  of  practice,  I  will  request  him  to  bring  to 
their  attention  the  points  which  have  just  been  discussed. 
Unless  their  opinions  should  differ  from  mine,  the  motion 
must  be  dismissed  with  costs. 

Nq9*  IM.  O^  *  subsequent  day,  the  Vi€E-Chanceleoii,  after  inti- 
mating that  the  opinion  of  the  judges  had  been  taken  upon 
the  subject,  dismissed  the  motion  with  costs  (a). 

he  may  file  exceptions  thereto  («)  It  is  understood  that  the 
fbrin8ufficiency;and"ifhedoe8  following  questions  were  sub- 
not  file  exceptions  within  six  miiU^  \a  ih^  MtuUtr  of  the  RoUt^ 
weeks,  such  answer  on  the  ex-  sad  Wigram^  Y.  C,  a&d  were 
piration  of  the  six  weeks  is  to  be  answered  as  stated  below, 
deemed  sufficient."  «  Plea  ind  answer  filed.    Plea 
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overruled.  Exceptions  for  in- 
sufficiency. Exceptions  referred 
hy  order  (of  course)  of  the  Mas- 
ter of  the  Rolls.  Is  it  regular  to 
move  before  the  Vioe-Chanoellor 
to  take  the  exceptions  off  the  file 
pending  that  order  ?  " 

Answer  in  the  affirmative. 

*•  Order  16,  of  8tk  of   May, 


1846,  rule  22.  Doe»  the  time 
limited  by  this  order  for  filing 
exceptions,  run  ft>om  the  filing  of 
the  plea  and  answer,  or  from  the 
day  on  which  the  plea  was  aF- 
gued  and  overruled,  or  is  the 
case  c€tsus  omissus  ? 

Answer,    **  From    the    over- 
rttliag  of  the  plea.*' 


18^6. 

ESDAILS 
V, 
MOLTNKUX. 


Wilkinson  v.  Gabrett. 


July  \st. 


Frederick  Wilkinson,  by  tis  win,  dated  the  eth  T«tator  de. 

July,  1845,  after  giving  certain  pecaniary  and  specific  lega-  queathed  alThit 
cies  to  his  wife,  Georgiana  Wilkinson,  gave,  devised,  and  be-  au^tS^^d*"*^ 
queathed  all  his  real  estate,  and  all  the  residue  of  his  personal  of  his  person- 
estate,  unto  Spencer  Thomas  Gurrett  and  Arthur  Henry  upon  trubt  to 
Welch,  Aeir  heirs,  executors,  adminUtrators.  and  assigns,  ^;^^Z 
according  to  the  nature  thereof  respectively,  upon  the  follow-  ^®»  *"<*  subject 

°     ,  f^  'f      '^  to  such  annuity 

ing  trusts,  viz. : — "  Upon  trust  out  of  the  rents  and  profits  of  upon  trust  as 
my  said  real  estate,  and  the  interest,  dividends,  and  proceeds  his  said  real 
of  my  personal  estate,  to  pay  to  my  dear  wife,  Georgiana  Wil-  ^^tefor^hls 
kinson,  yearly,  during  her  life,  the  sum  of  £400,  by  quarterly  ■<>?  F-*  *>» 

.  ,  heirs,  ezecu- 

payments,  &c.,  and  subject  to  such  annmty,  upon  trust,  as  tors,  adminis- 
to  the  whole  of  my  said  real  and  personal  estate,  for  my  ij^Mras^Ld"*' 
son,  Frederick  Sparrow  Wilkinson,  his  heirs,  executors,  ^}t^?^  ^  should 

'  *         ^  ^  '   attain  the  age 

administrators,  and  assigns,  according  to  the  nature  thereof  of  twenty-fire, 

«.  1111    11  "i_  /»  9JiA  in  case  hif 

respectively,  as  and  when  he  shall  attain  the  age  of  twenty-  said  son  should 
five  years ;  and,  in  case  my  said  son  shall  die  after  the  age  ^^  ^wraty- 

one,  but  before 
twenty-five, 
then  as  his  said  son  should  by  will  or  deed  appoint,  but  in  case  his  said  son  should  not  make 
any  such  appointment,  or  should  die  before  attaining  twenty-fire,  without  leaving  issue,  then 
upon  trust  for  the  testator's  own  heirs,  executors,  or  administrators : — Held,  that  the  last 
limitation  embraced  thos*  persooB  only  who  were  entitled  to  the  testator's  property  at  the  time 
of  his  death,  and  that  it  was  no  objection  to  this  constmction  that  F.  himself  happened  to  be 
one  of  those  persons. 
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1846.  of  twenty-one  years,  but  before  the  age  of  twenty-five 
Wilkinson  years,  then  upon  trust  as  to  such  real  and  personal  estate^ 
Gaulstt.  ^^^  ^^^^  person  or  persons,  and  in  suoh  manner  as  my  said 
son  shall  by  his  last  Mrill  or  by  any  deed  duly  executed,  give, 
devise,  limit,  or  appoint  the  same ;  but,  in  case  my  said  son 
shall  not  make  any  such  appointment,  or  shall  die,  ^ther 
before  or  after  attaining  the  age  of  twenty-one,  and  before 
attaining  the  age  of  twenty-five,  without  leaving  lawful 
issue,  then  upon  trust,  as  to  my  said  real  and  personal  estate, 
for  my  own  heirs,  executors,  or  administrators,  according 
to  the  nature  thereof  respectively."  And  the  testator  em- 
powered his  trustees  to  apply  all  or  any  part  of  the  income 
of  his  said  real  and  personal  estate  so  bequeathed  in  trust 
for  his  said  son,  towards  his  maintenance  and  education, 
under  the  direction  of  the  guardians  thereinafter  named,  and 
also  such  part  of  the  principal  monies  as  they  might  think 
fit  for  his  advancement  in  the  world,  and  to  accumulate  the 
imapplied  income  for  his  benefit.  And  the  testator  ap- 
pointed his  said  trustees  to  be  executors  of  his  will,  and 
made  his  wife  and  the  said  Spencer  Thomas  Garrett  guar- 
dians of  his  said  son  during  his  minority. 

The  testator  died  in  July,  1845,  leaving  Frederick 
Sparrow  Wilkinson  an  infant,  his  only  son  and  heir  at  law, 
his  wife,  Georgiana  Wilkinson,  and  the  several  other  per- 
sons named  in  his  will  surviving  him. 

At  the  testator's  death,  there  were  living,  his  mother, 
Susannah  Wilkinson,  his  only  brother,  Thomas  S.  Wilkin- 
son, and  his  only  sister  Mary,  the  wife  of  F.  Stanier. 

The  bill  was  filed  on  behalf  of  the  infant,  F.  S.  Wilkin- 
son, against  the  executors  and  trustees  imder  the  will,  and 
against  Georgiana  Wilkinson,  Susannah  Wilkinson,  Tho- 
mas S.  Wilkinson,  and  F.  Stanier  and  wife,  praying  ad- 
ministration of  the  testator's  personal  estate  and  an  account 
of  the  rents  of  the  real  estate. 

The  cause  now  came  on  for  hearing,  and  the  question  was, 
whether  the  bill  should  be  dismissed  as  against  Susannah 
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Wilkinson,  Thomas  S.  Wilkinson,  and  Stanier  and  wife.         1846. 
It  was  admitted  that  Thomas  S.  Wilkinson  was  the  person     Wilkinson 
who,  at  the  testator's  death,  would  have  been  his  heir-at-law      qarrett. 
and  customary  heir  if  the  testator  had  died  without  issue ; 
and  that  he  and  Susannah  Wilkinson,  and  Mary  Stanier, 
were  the  persons  who  would  have  been,  at  the  testator^s 
death,  his  sole  next  of  kin  (under  the  Statutes  of  Distribu- 
tion) if  he  had  died  without  issue,  and  would  be  so  now. 

Mr.  Btissell  and  Mr.  Amphktty  for  the  plaintiff,  sub- 
mitted, that  the  last-named  defendant  took  no  interest 
under  the  wilL  The  testator,  by  the  gift  to  his  own  heirs, 
executors,  or  administrators,  must  have  intended  to  give  a 
beneficial  interest  in  the  realty  to  his  heirs,  not  excluding 
the  plaintiff,  and  in  the  personalty  to  such  persons  as  might 
be  his  next  of  kin  under  the  statute  at  his  own  death,  not 
excluding  the  plaintiff, — ^not  to  such  persons  as  might  be 
his  next  of  kin  at  the  death  of  the  plaintiff  under  the  cir- 
cumstances mentioned  in  the  will:  UrquhartynUrqtihart{aj. 

Mr.  Wiffram  and  Mr.  Pitman,  for  the  defendants,  Su- 
sannah Wilkinson,  T.  S.  Wilkinson,  and  Mrs.  Stanier. — 
The  will  evidently  points  to  some  persons  other  than  the 
testator's  son,  who  should  be  entitled  imder  the  words  ^'my 
own  heirs,  executors,  and  administrators."  If  the  son  dies 
without  making  an  appointment,  or  dies  imder  a  certain  age 
without  issue,  the  testator  considers  the  gift  to  the  son 
entirely  out  of  the  way,  and  the  testator's  **  own"  succes- 
sors, and  not  those  of  the  son,  are  to  take  by  way  of  sub- 
stitution. The  testator  could  not  include  the  son  himself 
amongst  the  persons  who  were  to  take  upon  the  failure  of 
the  gift  to  the  son :  Holloway  v.  HoUoway  (6),  Jones  v.  CoU 
beck{c),  Briden  v.  HewUU  (d),  Butler  v.  Bushnell^e),  Bird 

(a)  13  Sim.  613.  (d)  2  Myl.  &  K.  90. 

(6)  6  Ve».  399.  («)  3  Myl.  &  K.  232. 

(e)  8  Yes.  38. 


V. 
GAmRBTT. 
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1846.         y.  H^ood(a),  MUler  y.  Eatm  (S)»  Godkm  v.  Mwrpkg  (e), 
WitMKsoN    -B«^  V-  Vicar${i)y  Clafton  v.  AclMfr(e). 

If  this  conBtructioii  be  right,  the  rcsidiuBy  penonal  ertate 
willy  in  the  eyents  before  mentioned^  be  undispoeed  o^  and 
the  testator'B  executors  and  admimBtrafcora  will  be  tmstees 
of  it  for  his  then  next  of  Idn:  PaXn  t.  HOU  {/),  HowM  t. 
Gaylerig). 

Mr.  F.  Baj/ley,  for  the  executors. 

Mr.  Thorpe,  for  the  widow. 

Mr.  Amphktty  in  reply. — The  exeoutocs  and  administza- 
tors  take  their  estate  at  the  death  of  the  testator.  Thej 
take  as  trustees,  whether  for  the  next  of  kin,  or  for  his 
residuary  legatee.  Then,  when  are  the  next  of  kin  to 
be  determined?  Generally  at  the  death  of  the  testator: 
Seifforth  v.  Badham  (A).  The  argument,  on  the  other  side^ 
proceeds  on  the  notion  that  the  testator  bod  only  this  son  in 
his  contemplation.  But  he  might  have  had  other  children. 
The  mere  accident  that  he  left  the  plaintiff  his  only  child 
can  make  no  difference  in  the  construction  of  the  wilL  If 
he  had  left  other  children,  they  might,  upon  the  construc- 
tion adopted  on  the  other  side,  have  been  excluded.  The 
circumstimce  that  the  son  himself  is  included  in  the  class 
who,  in  certain  events,  are  to  take  at  his  death,  will  not 
outweigh  the  general  rule  of  construction  for  which  the 
plaintiff  contends :  Ehnsley  v.  Young  {%\  Pearce  y.  Vtncent  (A). 
[The  Vice-  Chancellor  referred  to  Wrightton  v.  MacoMlay  {t)^ 
and  Doe  v.  Maxey  (m)]- 

(a)  2  S.  &  S.  400.  (A)  7  Jar.  53. 

{h)  G.  Coop.  272.  (t)  2  Myl.  &  K.  780. 

(c)  2  Y.  &  C,  a  C,  351.  \h)  1  (^.  &  M.  506;  2  M.  & 

\d)  Ante,  Vol.  1,  p.  6.  K.  800. 

(«)  10 Sim. 426;  5  M.  &  C.108.  (/)  14  M.  &  W.  214. 

(/)  1  M.  &  K.  470.  (m)  12  East,  58a 

(j)  5  Beav.  157. 


CASES  IN   CHANCBBT.  647 

The  Vice-Chancellor. — My  impression  upon  this  will         1846. 
is,  that  there  is  not  a  sufficiently  clear  or  certain  indication    ^^J^kimIow 
of  an  intention  in  favour  of  any  other  class  of  persons  than      ^    ^• 

6  ARRET  r. 

those  who  would  be  entitled  to  the  testator's  property  at  the 
time  of  his  decease,  to  justify  the  Court  m  acting  upon  the 
notion  of  the  testator  having  had  a  meaning  in  favour  of 
any  other  class  of  persons.  The  testator  had  only  one  child, 
and  no  other  issue,  when  he  made  his  Mrill.  It  was  possible 
that  that  child  might  die  in  his  lifetime,  with  or  without 
issue.  It  was  possible  that  the  testator  might  have  had  other 
children  living  at  his  death.  It  is  possible  that  he  might  have 
an  intention  in  favour  of  his  widow,  which  might  have  been 
disappointed  by  a  simple  disposition  in  favour  of  the  son.  It 
is  also  pos»ble  that  the  testator,  who  was  a  professional  man, 
might  have  had  in  his  view  the  act  of  I^Kament  that  I 
now  have  in  my  hand,  by  which  it  is  enacted,  that  when 
any  land  shall  be  devised  to  the  heir,  or  the  peiBon  who 
shall  be  the  heir  of  such  testator,  such  heir  shall  be  con- 
sidered to  have  acquired  tfte  land  as  a  devisee,  and  not  by 
descent.  If  this  had  been  a  simple  devise  to  the  son,  the 
maternal  heir  might  have  inherited  from  the  son ;  whether 
he  now  can  do  so  I  do  not  say.  Upon  the  whole,  I  think 
that  it  would  be  unsafe  to  decide  in  favour  of  any  other 
person  than  the  son  and  widow.  Therefbre  I  dismiss  the 
bill  against  the  other  defendants,  (except  the  executors),  on 
payment  of  costs. 
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Jwiei2ih.  Russell  v.  Clowb& 

July  7th.       Qi 

Upon  the  con.  O  AE AH  R  ACH  AEL  TITFORD,  by  her  will,  gave  and 
^ir*^^  tit  bequeathed  the  following  legacies :  namely,  to  Joseph  Clowes, 
execntora  were    Esq.,  James  Gibson,  James  Smith,  Jomah  John  Luntley, 

entitled  as  ^  , 

aguntt  the  the  younger,  Josiah  John  Luntley,  the  elder,  and  Richard 

ing  indeiknitof  Titford,  £100  each,  for  their  own  use  respectively;  to  each 

ti£^*t^tSxf  to  ^^  ^^^  chUdren  of  the  s^d  Richard  Titford,  who  should  be 

tfaeraroios  living  at  the  testatrix's  decease,  £10;  to  Mary  White,  her 

oertun  lease-  servant,  (if  living  with  her  at  her  decease),  £200 ;  to  Mrs. 

were  beqaeath-  ^^^  Clowes,  wife  of  the  sud  Joseph  Clowes,  £50;  to  Joshua 

ed  to  be  sold  Russell,  £50;  to  Mrs.  Lydia  Norman,  wife  of  Samuel  Nor- 

for  pajment  ^  ^    ^ 

of  the  testatrix's  man,  1 9  guineas,  all  for  their  own  use  respectively;  to  Hi^i- 
cies.  bury  College,  at  Highbury,  in  the  county  of  Middlesex,  for 

ha^eicmbdet  ®<i^cating  young  men  for  the  university,  £100,  &c.  Then 
under  the  wUi,    followed  a  devise  of  real  estate,  and  specified  personalty  to 

ile/Jnottobe  J^  ^  *  '^ 

precluded  from  Clowes,  Gibson,  Smith,  and  Luntley  the  younger,  upon  cer- 

OQ^I^^I^'^  tain  trusts.     The  will  then  proceeded  thus :  ^'  I  give  and 

^l^ownnie*  bequeath  all  and  every  my  leasehold  messuages  or  tene- 

the  legacies  mcnts  and   premises    whatsoever   and  wheresoever,  and 

bong  oneqaal 

in  amoant.  whether  in  possession,  reversion,  remainder,  or  expectancy, 
qnea^ed^. "  ^^  otherwise  howsocver,  whereof  I  am,  or  shall,  or  may 
tain  leaseholds     y^  possessed,  interested  in,  or  entitled  to  at  my  decease,  or 

to  trustees  upon      ^  r  '  »  j  » 

trust  for  sale,  whereof  I  have,  or  may  have,  power  to  dispose,  with  their 

the  proceeds  in  respective  appurtenanccs,  imto  the  said  Joseph   Clowes, 

paymrat  of  her  J^"^^  Gibson,  James  Smith,  and  Josiah  John  Luntley  the 

debu,  funeral  yoimgcr,  their  executors,  administrators,  or  assigns,  for  all 

tarj  expenses  my  term  of  years,  estate,  or  interest  therein,  or  whereof  I 

fiir  as  STHime  bave  or  may  have  power  to  dispose,  and  subject  as  I  hold 

^^toaii Uie"*^  the  same ;  nevertheless,  upon  the  trusts,  and  to  and  for  the 

monies  and  ends,  intents,  and  purposes  hereinafter  mentioned,  that  is 

personal  estate, 

not  thereinbefore  by  her  disposed  of,  and  not  consisting  of  lands,  tenements,  or  hereditaments, 
or  the  produce  thereof,  she  bequeathed  the  same  for  charitable  purposes.  The  produce  of  the 
leaseholds  was  more  than  sufficient  for  payment  of  her  debts,  funeral  expenses,  and  legacies, 
and  she  had  not  devised  any  other  than  leasehold  lands  to  be  sold: — H^d^  that  the  surplus 
produce  of  the  leaseholds  did  not  fall  into  the  residue,  but  was  undisposed  of. 
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to  say,  upon  trust,  to  sell  and  dispose  of  the  same,  together  1846. 
or  separately,  by  public  auction  or  private  contract,  as  my  Russbll 
said  trustees,  or  the  trustee  of  this  my  will  for  the  time  clowes 
being  shaU  deem  best ;  and,  with  and  out  of  the  produce  of 
such  sale  or  sales,  to  pay  all  expenses  thereof  and  attendant 
thereon ;  and  then,  upon  trust,  to  pay  and  apply  the  residue 
thereof  in  or  towards  the  payment  of  my  just  debts,  and 
testamentary  and  funeral  expenses,  and  of  the  legacies 
hereinbefore  given  by  me  to  individuals  for  their  own  bene- 
fit, so  far  as  the  same  will  extend ;  and  I  do  declare,  that 
the  receipt  and  receipts  of  my  siuid  trustees,  or  of  the  trus- 
tees or  trustee  of  this  my  will  for  the  time  being,  shall  be  a 
good  and  sufficient  discharge,  and  good  and  sufficient  dis- 
charges, for  the  purchase-money,  or  any  part  thereof,  to  the 
purchaser  or  purchasers  of  my  said  leasehold  premises,  or 
any  part  thereof;  and  such  purchaser  or  purchasers  shall 
not  be  bound  to  see  to  the  application,  or  be  answerable  for 
the  misapplication  or  non-application  thereof.  And,  as  to 
all  my  monies,  stocks,  and  funds,  in  the  Bank  of  England, 
and  all  my  ready  monies,  and  securities  for  money,  ar- 
rears of  rent  and  of  dividends,  and  all  and  singular  other 
my  personal  estate  and  effects,  whatsoever  and  wheresoever, 
and  of  what  nature,  kind,  or  quality  soever  the  same  may 
be,  whereof  I  am,  and  shaU  or  may  be  possessed  or  entitled 
to  at  my  decease,  and  not  hereinbefore  by  me  disposed  of, 
(and  not  consisting  of  lands,  tenements,  or  hereditaments,  or 
the  produce  thereof),  I  give  and  bequeath  the  same  and 
every  part  thereof  unto  the  before-named  Joshua  Russell, 
Joseph  Clowes,  James  GKbson,  James  Smith,  and  Josiah 
John  Limdey  the  younger,  the  Rev.  George  Clayton,  mi- 
nister of  the  Gospel,  William  Lepard  Smith,  and  Job  Heath, 
their  executors,  administrators,  and  assigns,  upon  trust, 
therewith  and  thereout,  in  the  first  place,  to  pay  and  dis- 
charge so  much  of  my  just  debts  and  funeral  expenses,  and 
the  costs  and  charges  of  proving  this  my  will,  and  the  seve- 
ral legacies  or  sums  of  money  hereinbefore  by  me  ^ven  and 
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1846.         bequeathed  to  individoalB  for  their  own  he&cBt,  ns  Ae  desr 
^"^^     ^       produce  of  mj  said  leasehold  estates  will  not  extend  to  pay; 
V.  and  then  iii)on  trust,  to  pay  the  WTeral  l^aciee  or  sams  of 

money  hereinbefore  given  or  bequeathed  to  public  aooietaes 
or  institutions,  and  after  payment  theieo:^  and  aabjeet  there* 
to,  upon  trust  to  sell,  dispose  of,  and  oonrert  the  whcde  re- 
sidue of  my  sud  residuary  personal  estate  into  money,  and 
to  lay  out  and  invest  one  moiety,  or  half-part  thereof  in 
the  purchase  of  capital  stock  of  i£3  per  centum  consolidated 
annuities,  at  the  Bank  of  England,  in  die  joint  names  of 
such  four  of  my  above-niuned  trustees."  Then  followed 
trusts  for  certain  charities,  and  provisions  for  the  administra- 
tion and  regulation  of  those  charities.  And  in  condusion, 
the  testatrix  declared  that  the  several  trustees  and  exeeotora 
appointed,  and  to  be  appointed  by  her  wifl,  and  their  heirs, 
executors,  &c  diould  be  charged  and  chargeable  only  with 
so  much  interest,  dividends,  and  annual  proceeds,  rents, 
profits,  money,  and  effects,  as  they,  and  each  and  every  of 
them  respectively,  should  actually  receive,  and  that  none  of 
of  them  should  be  answerable  or  aecountaUe  for  the  acts, 
receipts,  neglects,  or  defaults  of  the  others  or  other  of  tfaem 
(the  joining  in  receipts  or  doing  any  other  act  for  conformity 
notwithstanding),  but  only  for  his  own  acts,  &c,  nor  for 
any  banker,  broker,  &c.,  in  whose  hands  the  trust  funds 
should  be  deposited  for  safe  custody,  nor  for  the  fidling  in 
value  of  the  trust  property,  nor  for  any  misfortune,  loss,  or 
damage  not  happening  through  their  own  wilful  default  or 
neglect ;  and  that  each  of  the  said  trustees  and  executors, 
and  their  heirs,  &c.,  should  and  might,  out  of  the  monies 
which  should  come  to  their  respective  hands,  by  virtue  of  the 
trusts,  retain  to  and  reimburse,  for  himself  and  themsdves 
respectively,  and  allow  to  his  and  their  co-trustee  and  co- 
trustees, and  co-executor  and  co-executors,  all  lo«,  coats, 
charges,  damages,  and  expenses,  which  he,  they,  or  any  of 
them  respectively,  should  or  might  suffer,  sustain,  expend, 
disburse,  be  at  or  be  put  unto,  for  or  on  account^  or  by  rea- 
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son  of  the  will^  or  any  of  the  trusts  or  powers  thereof,  or  1846. 
otherwise  however  relating  thereto.  And  the  testatrix  no- 
minated and  appointed  the  said  Joshua  Bussell,  Joseph 
Clowes,  James  Oibson,  James  Smith,  and  Josiah  John 
Luntley  the  younger,  her  executors ;  and  revoked  all  other 
wills,  fre. 

Joseph  Clowes,  who  was  named  in  the  will  as  an  execu- 
tor, died  in  the  lifetime  of  the  testatrix.  The  testatrix  then 
made  two  codidlB,  the  first  of  which  was  as  fcdlows :  '^  I 
hereby  add  a  codicil  to  this  my  last  will  and  testament. 
I  appoint  Richard  Clowes,  Esquire,  of  Penton-row,  Wal- 
worth, to  be  one  of  my  executors,  instead  of  the  late  Joseph 
Clowes,  Esquire,  his  father,  bequeathing  to  the  said  Bichr 
rad  Clowes,  Esquire,  the  sum  of  £100.  And  I  also  deedre 
that  Mr.  Josiah  John  tmadey  the  younger,  one  of  my  exe- 
cutors appointed  in  my  will,  be  also  appointed  to  value 
whatsoever  property  and  effects  I  may  die  possessed  of,  and 
to  dispose  of  the  same  either  by  public  auction  or  private 
sale,  to  carry  out  the  purposes  of  my  wilL"  The  second 
codicil  was  thus :  ^^  I  hereby  add,  as  a  second  codicil  to  ray 
last  will  and  testament,  that  it  is  my  wish  and  desire  that 
my  executor,  Mr.  Josiah  John  Luntley  the  younger,  should 
be  paid  out  of  my  estate  all  fair  and  reasonaUe  costs, 
charges,  and  expenses  for  the  valuaticm  and  sale  of  my  im>- 
perty  and  effects,  and  whatever  business  may  arise  out  of 
the  execution  of  my  will  and  codicils." 

The  testatrix  having  died  without  leaving  any  next  oi 
kin,  and  the  produce  of  the  leasdiolds  being  more  than 
sufficient  to  satisfy  die  purposes  mentioned  in  the  Mrill  con- 
cerning it,  the  question  was,  whether  the  surplus  belonged 
to  the  executors  for  their  own  use,  or  to  the  Crown  ? 

Mr.  Spence  and  Mr.  Chandkssy  for  the  plaintiff,  sub- 
mitted that  the  bequest  of  the  leaseholds  was  a  gift  of  them 
to  the  trustees,  subject  to  a  charge ;  or  else  that  the  sur- 
plus, afler  payment  of  the  charges  upon  the  leaseholds,  was 
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undisposed  of,  and  went  beneficially  to  the  execatora.  The 
surplus  of  the  leaseholds  was  unaffected  by  any  trust. 
The  pecuniary  l^acies  given  to  the  executors  were  not 
given  to  them  in  that  character:  they  were  unequal  in 
amount.  There  being  no  intention  shewn  to  the  contrary, 
and  the  statute  (a)  being  out  of  the  question,  the  executors 
must  take :  iVo//  v.  Sladden  (6),  Saut/unue  v.  Bate  (c). 


Mr.  Russell  and  Mr.  Speed,  for  the  executors  other  than 
RusselL 

Mr.  Twiss  and  Mr.  ffray,  for  the  Crown. — There^being 
no  next  of  kin,  the  Crown  takes  the  produce  of  the  lease- 
holdsy  whether  it  be  considered  as  undisposed  of,  or  as 
passing  under  the  general  residuary  clause :  Atiddletan  v. 
Spicer  (d).  Here  it  passes  under  the  gift  of  the  reradue. 
The  words,  ^^  not  consisting  of  any  lands,  tenements^  or 
hereditaments,  or  the  produce  thereof,"  must  have  been 
used  in  a  sense  not  including  leaseholds.  [The  Vke-Cluut' 
cellar. — There  is  no  direction  to  convert,  and  no  pecuniary 
charge  upon,  the  lands  which  are  not  leasehold.]  If  the 
trustees  take  anything  at  all,  it  must  be  by  virtue  of  their 
common-law  right  as  executors  of  taking  what  is  not  dis- 
posed of.     If  the  trustees  of  the  leaseholds  had  not  been 


(a)  By  the  stat.  11  Geo.  4  & 
1  Will.  4,  c.  40,  when  any  person 
shall  die  after  the  first  day  of 
September  next  after  the  pass- 
ing of  the  act,  having  by  his  or 
her  will,  or  any  codicil  or  codi- 
cils thereto,  appointed  any  per- 
son or  persons  to  be  his  or  her 
executor  or  executors,  such  exe- 
cutor or  executors  shall  be  deem- 
ed by  Courts  of  Equity  to  be  a 
trustee  or  trustees  for  the  person 
or  persons  (if  any)  who  would 


be  entitled  to  the  estate  under 
the  Statute  of  Distributions,  in 
respect  of  any  residue  not  ex- 
pressly disposed  o^  unless  it  shall 
appear  by  the  will,  or  any  co^cil 
thereto,  that  the  person  or  persons 
so  appointed  executor  or  execu- 
tors was  or  were  intended  to  take 
such  residue  beneficially. 

(b)  14  Ves.  193. 

(c)  2  Yes.  &  B.  3d6. 

(d)  1  Bro.  C.  C.  201. 
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executors,  could  it  have  been  argued  that  they  should  take  ^1846. 
thb  surplus?  As  it  is,  four  only  of  the  executors  are 
trustees  of  the  leaseholds.  Are  all  five  to  take  ?  Besides, 
this  is  a  mere  accidental  surplus.  Where  a  testator  gives 
certain  property  which  he  expects  will  be  inadequate  for 
the  purpose  for  which  he  has  given  it,  there,  though  it  turns 
out  that  the  gifl  is  more  than  adequate,  the  executors  shall 
not  take  that  unintentional  surplus :  Oldham  v.  Carleton  (a). 
It  is  clear  that  the  testator  intended  to  give  the  proceeds  of 
the  whole  leaseholds.  A  clear  intention  to  exhaust  the 
whole  fund,  or  to  do  anything  else  except  giving  it  to  the 
executors,  has  always  been  considered  sufficient  to  rebut 
the  title  of  the  executors. 

In  the  course  of  the  argument  the  following  cases  were 
also  mentioned :  Langham  v.  Sanford{b)y  White  ^r,  Evans  (c), 
Paice  V.  Archbishop  of  Canterbury  (d). 

Mr.  Spencey  in  reply. 

The  Vice-chancellor  (after  reading  the  bequest  of  the 
leasehold  property,  see  antey  p.  648): — The  leasehold  pro- 
perty thus  bequeathed,  has  proved  to  be  more  than  sufficient 
for  the  payment  of  the  debts  and  testamentary  and  funeral 
expenses  and  legacies,  which,  in  the  words  that  I  have  read, 
she  directed  to  be  paid  out  of  it ;  and  the  question  in  the 
suit  is,  as  to  the  title,  the  beneficial  title,  to  the  dear  sur- 
plus of  it.  The  claimants  are  the  executors  of  the  testatrix 
on  the  one  hand,  the  Crown  on  the  other — the  testatrix  not 
having  been  survived  by  any  person  of  kin  to  her. 

Immediately  afler  the  clause  which  I  have  read,  the  will 
proceeds  thus :  ^^  And  as  to  all  my  monies,"  &e.  [see  ante, 
p.  649.  The  Vice- Chancellor  read  to  the  words  "my  above- 


(a)  2  Cox,  399.  (c)  4  Ves.  21. 

(6)  17  Ves.  435.  {d)  14  Yes.  964. 
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1846.  named  trustees"  inclusive,  observing  that  the  investment  in 
the  names  of  the  trustees  was  to  be  f(»r  certain  charitable 
purposes  which  the  will  described ;  and  that,  for  the  admini- 
stration and  regulation  of  this  charity,  the  testmtrix  gave 
by  her  will  particular  directions. — His  Honour  then  read 
the  clause  for  the  indemnity  of  the  trustees.  See  cmte, 
p.  650]. 

The  preceding  parts  of  the  will  do  not  i^pear  to  contain 
any  other  matter  worthy  of  notice  for  the  present  pur^ 
pose,  than  that  the  testatrix  (among  her  legacies)  gives  to 
Mr.  Clowes,  Mr.  Gibson,  Mr.  Smith,  Mr.  Luntley,  junior, 
and  Mr.  Russell  respectively  (by  name)  unequal  legacies  in 
the  passage  at  the  commencement  of  the  will ;  and  that 
she  gives  certain  real  estates,  and  also  certain  personalty, 
specifically  to  Mr.  Clowes,  Mr.  Gibson,  Mr.  Smith,  and 
Mr.  Luntley,  junior  (by  name),  and  to  Mr.  Clowes, 
Mr.  Gibson,  and  Mr.  Luntley,  junior  (by  name),  upon 
certain  specified  trusts  of  different  kinds,  including  a  trust 
for  sale  of  some  personalty,  but  not  for  the  sale  of  any  real 
estate. 

It  is  right,  however,  also  to  state,  that,  as  I  believe,  the 
testatrix  does  not  in  her  will,  before  the  commencement  of 
the  general  indemnity  clause,  and,  therefore,  except  in  those 
passages  which  I  have  verbatim  read,  does  not  anywhere  in 
the  will,  describe  or  mention  any  persons  or  person  as  her  ex- 
ecutors or  executor,  or  mention  or  allude  to  her  having  any 
executor,  or  her  appointment  of  any,  or  intention  to  a|K 
point  any. 

Mr.  Clowes  died  in  the  testatrix's  lifetime,  and  she 
made  two  codicils.  [His  Honour  here  read  the  codicils.] 
In  this  state  of  things  the  question  in  dispute  has  arisen ; 
and  first  it  has  been  contended,  on  the  part  of  the  Crown, 
that  the  words  *^  lands,  tenements,  or  hereditaments''  in  the 
passage  which  runs  thus,  *'  and  not  consisting  of  lands,  tene- 
.;;^inent8,  or  hereditaments,  or  the  produce  thereof,"  do  not 
mean,  or  comprise,  or  refer  to,  leasehold  lands,  leasehold 


CASES  IN  CHAKCBRT.  666 

tenement0,  or  leasehold  hereditaments.  I  cannot  accede  to  ^  1846. 
that  argument,  which,  in  my  opinion,  the  context  and  plain 
constraction  of  the  will  render  inadmissible.  I  think  that 
the  testatrix  did  not  intend^  and  has  not  expressed  or  inti- 
mated an  intention,  to  give  the  surplus  in  question  arising 
from  her  leasehold  property  for  the  charitable  purposes  to 
which  she  has  devoted  the  general  residue  of  her  personal 
estate,  and  has  either  in  effect  given  the  beneficial  interest 
in  that  surplus  of  the  leasehold  property  to  her  executors 
for  their  own  use,  by  force  of  the  appointment  of  them  to 
the  executorship,  or  has  neither  disposed  nor  professed  to 
dispose  of  it  at  alL 

Do  we  then  find  on  the  face  of  her  will  and  codicils  taken 
together,  an  intention  disclosed  that  the  surplus  of  the  lease- 
hold property  should  not  belong  to  her  executors  for  their 
own  use  ?  for  so  the  question  must,  I  suppose,  be  stated,  the 
case  not  being  affected  by  the  statute  mentioned  during  the 
argument.  This  question  I  think  it  convenient  to  consider 
in  the  first  instance  without  any  reference  to  the  appeal  in 
Dawson  v.  Clark  (a),  and  as  if  that  case  had  never  come 
under  Lord  JEldoti^s  notice. 

The  rule  of  law,  then,  applicable  to  such  cases  as  the  pre- 
sent being,  as  I  suppose,  that  the  executors  are  entitled 
beneficially  to  that  portion  (if  any)  of  the  clear  personal 
estate,  as  to  which  the  testamentary  instruments  taken 
together  do  not  exhibit  a  contrary  intention,  the  burthen  of 
shewing  the  absence  of  sudi  a  contrary  intention  is  not,  as  I 
suppose,  incumbent  on  the  executors.  To  that  rule,  if  ex- 
isting, the  Court  is  bound,  after  carefully  reading  the  whole 
of  the  testamentary  dispositions,  to  give  effect,  and,  holding 
an  even  hand  between  the  parties,  not  to  be  eager,  or  prone, 
or  inclined  rather  to  construe  than  not  to  construe  the  in- 
struments as  exhibiting  such  an  intention. 

The  counsel  for  the  Crown  have  not  suggested  that  an 
argument  against  the  executors'  claim  here  is  furnished  by 

(a)  15  Vet.  400 ;  18  Yes.  247. 
U  U2 
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1846.  the  codicils,  or  either  of  them ;  and,  taking  the  whole  of  the 
testamentary  instruments  together,  and  haying  referred  to 
some  of  the  authorities  (among  which  I  have  looked  at 
Dawson  v.  Thome  (a), )  I  think  that  the  Crown  has  taken  a 
correct  view  of  the  codicils  in  this  respect,  and  that  they  do 
not  bear  against  the  executors  in  the  dispute.  I  think  the 
same  of  the  general  clause  in  the  will  for  the  indemnity  and 
reimbursement  of  the  trustees  and  executors.  The  clause  is 
of  a  common  kind,  and  it  is  plain  that  under  every  posrable 
view  of  the  will,  onerous  duties  of  a  fiduciary  nature  might 
have  to  be  discharged,  at  some  expense  or  risk  of  expense, 
by  the  trustees  and  executors  respectively,  as  trustees  and 
executors  respectively.  There  was  an  indemnity  clause 
in  Pratt  v.  Sladdeuy  and  it  may  not  be  immaterial  on  the 
branch  of  the  subject  upon  which  I  am  now  speaking,  to 
say,  that  some  observations  by  Lord  Eldon  upon  such  a 
clause  are  to  be  found  18  Ves.  254. 

But  it  has  been  contended  for  the  Crown  that  neither  of 
the  four  persons  who  were  the  legatees  in  trust  of  the  lease- 
hold property  could,  if  neither  of  them  had  been  appointed 
an  executor,  have  claimed  a  beneficial  interest  in  the  sur- 
plus in  question,  and  that,  therefore,  the  executors,  of  whom 
they  were  four,  cannot  as  executors  claim  such  a  benefidal 
interest — or,  in  other  words,  that  the  language  of  the  gift 
and  provisions  respecting  the  leasehold  property  is  sufficient 
to  shew  that  the  executors  were  intended  to  be  excluded 
from  any  beneficial  interest  in  the  surplus. 

I  do  not,  I  confess,  feel  the  force  of  this  argument  in  the 
present  instance.  I  agree  that  generally,  if  not  universally, 
in  cases  of  this  kind,  where  one  executor  is  by  construction 
excluded  from  claiming  beneficially  as  executor,  his  oo- 
executor  must  be  held  to  be  so  too.  But  as  the  question  here 
is,  whether  any  one  of  the  executors  is  by  construction  so 
excluded,  and  as,  in  considering  that  question^  we  must  or 

(a)  3  Rubs.  236. 
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may  look  at  every  part  of  the  testamentary  proyisions,  the  1846. 
positions  of  Mr.  Kussell  and  Mr.  Kichard  Clowes  ought, 
for  the  present  purpose,  I  do  not  say  to  be  considered  as 
conclusive,  or  nearly  conclusive,  but  not  to  be  disregarded. 
I  do  not,  however,  know  that  the  executors'  case  here  re- 
quires aid  from  the  remark  (possibly  material)  that  the 
legatees  in  trust  were  not  the  only  executors,  or  from  the 
remark  (perhaps  also  material)  that  the  question  arises  upon 
a  specific  bequest.  Assuming  that  the  will  exhibits  an 
intention  that  the  four  legatees  in  trust  should  not,  as  the 
express  legatees  of  the  leaseholds  should  not  by  the  mere 
force  of  the  express  gifl  to  them  of  the  leaseholds,  take  any 
beneficial  interest,  that  is,  I  apprehend,  a  proposition  import- 
antly different  from  the  proposition  that  the  will  exhibits  an 
intention  that  the  four,  though  executors,  should  not  take 
any  beneficial  interest  in  any  part  of  the  produce  of  the 
leaseholds  as  executors. 

An  exclusion  from  a  claim  in  one  character  does  not  ne- 
cessarily imply  an  exclusion  in  every  other.  In  the  present 
case,  if  the  leasehold  estates  had  been,  as  they  are,  excluded 
from  the  residuary  gift,  but  had  also  not  been  bequeathed 
at  all,  nor,  except  for  that  purpose  of  exclusion,  mentioned 
at  all,  the  executors  must,  I  suppose,  have  taken  them  bene- 
ficially (subject  or  not  subject  primarily  to  the  debts, 
funeral  and  testamentary  expenses,  and  some  of  the  lega- 
cies) ;  and  yet,  among  the  residuary  legatees  in  trust  ex- 
cluded in  that  character  from  the  leaseholds  are  the  exe- 
cutors— an  observation  which  has  brought  to  my  mind 
(perhaps  not  irrelevantly)  the  remarks  made  by  Sir  W. 
Grant  and  Lord  Eldon  upon  the  exception  of  the  plate  in 
Langham  v.  San^ord,  This  indeed  has  not  been  denied 
by  the  counsel  for  the  Crown,  who  have  not  suggested  that 
an  executor  may  not  take  beneficially  by  force  of  being  ap- 
pointed executor,  as  well  a  chattel  expressly  excluded  from 
a  residuary  gift  to  a  person  other  than  himself,  and  not 
expressly  given  at  all,  as  a  residue. 
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1846.  The  case  of  Dawson  y.  dark,  conridered  as  decided  on 

the  ground  on  which  Sir  fF.  Grant  dedded  it,  was  cer- 
tainly^ I  conceiye,  one  less  strong  in  the  executors'  favour 
than  the  present.  His  language,  howeyer,  in  p.  416  of  the 
report  in  Mr.  Vesey*s  15th  yolume,  seems  so  apposite  in  this 
instance,  that  I  will  venture  to  borrow  it.  He  says,  **  The 
executors  were  held  trustees  for  the  next  of  kin.  Certainly 
they  were  so  held  in  that  case,  as  appears  by  the  K^is- 
trar's  book,  though  not  in  the  report;  but  the  words  in  that 
case  were,  ^  to  my  executors  hereinafter  named:'  so  it  was 
in  the  character  of  executors  that  they  took  the  property  in 
trust, — they  had  it  in  no  other ;  and,  in  the  same  character 
in  which  it  was  given  to  them,  the  trusts  were  imposed 
upon  them.  In  that  character  they  could  not,  therefore, 
cl»m  beneficially.  There  were  other  expressions,  indicat- 
ing that  the  testator  considered  them  as  bearing  throughout 
the  character  of  trustees ;  but  here  the  devise  is  to  the  two 
executors,  by  their  names,  without  any  reference  whatso- 
ever to  their  character  of  executors,  with  which  at  that  time 
they  were  not  clothed.  There  is  no  connexion  between  the 
appointment  of  executors  and  this  trust  in  the  first  part  of 
the  will ;  nor  are  there  any  words  accompanying  their  ap- 
pointment, or  subsequent  to  it,  which  imply  that  the  testa- 
tor considered  them  as  subject,  in  that  character,  to  any 
other  trust  than  the  law  imposed  upon  them,  or  as  having 
any  oth6r  interest  than  that  which  the  law  gives  them. 
They  are,  therefore,  entitled  to  the  residue  for  their  own 
benefit" 

The  accurate  and  eminent  person  whose  language  this  is, 
did  not,  of  course,  use  it  without  being  fully  aware  that 
every  portion  of  the  will  before  him  became  together  at  one 
and  the  same  instant,  and  not  otherwise,  the  efifective  ex- 
pression of  the  testator's  testamentary  intention,  so  far  as 
it  could  be  expressed  effectively  in  his  lifetime.  fFooUett  v. 
Harris  (a)  was  considered  by  Sir  J.  Leach  (who  decided  it) 

(a)  5  Madd.  452. 
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not  to  be  governed  by  Dawson  v.  Clarky  and  does  not,  I  1846. 
think,  govern  the  present  case;  nor,  as  I  conceive,  does 
Oldham  V.  Carletan  (a).  Acceding  entirely  to  the  reason- 
ing and  observations  of  Sir  fF,  Grant  in  Ih-att  v.  Sladden, 
I  mast  say,  that  I  consider  this  testatrix  as  not  having  ex* 
pressed  or  indicated  an  intention  that  her  executors,  or  that 
any  of  them,  should  not  take  for  their  own  use  the  surplus 
in  contention — a  conclusion  which  I  think  not  at  variance 
with  authority. 

The  last  remark,  however,  as  well  as  all  else  that  I  have 
said,  is  (I  repeat)  to  be  taken  as  subject  to  the  considerations 
arising  from  Lord  EldorCs  observations  upon  the  appeal  in 
Dawson  v.  Clark,  As  is  well  known,  he  affirmed  Sir  JV. 
Granfs  decree  upon  a  ground  different  from  that  on 
which  Sir  William  Grant  had  pronounced  it ;  nor  is  there, 
I  am  apprehensive,  a  possibility  of  denying  that,  from  his 
Lordship's  language  in  discussing  the  case,  it  is  to  be 
gathered  (to  say  the  least)  that  probably  the  leaning  of  his 
mind  was,  or  would  have  been,  against  the  executors  in  a 
case  such  as  the  present. 

It  is  this  that  has  made  the  question  between  the  parties 
before  me  one  of  great  pressure  (almost  of  distress)  to  my 
mind.  Certainly,  from  the  case  at  the  bar,  as  I  have  said, 
the  case  of  Dawson  v.  Clark  appears  to  me  materially  dis- 
tinguishable, and  that  in  a  manner,  as  far  as  the  ground  of 
Sir  William  Granfs  judgment  is  concerned,  less  favourable 
to  the  claim  of  the  Crown  than  to  the  claim  of  the  executors 
here :  nor,  perhaps,  was  it  absolutely  necessary  for  his  Lord- 
ship, taking  the  ground  that  he  took,  to  say  whether  be  con- 
sidered the  groimd  taken  by  Sir  William  Grant  sufficient 
or  insufficient.  Still  the  words  in  the  report  in  18  Ves, 
are  the  words  of  Lord  Eldon  ;  and,  as  such,  whether  extra- 
judicial, or  not  extra-judicial,  whether  strictly  and  directly, 
or  not  strictly  and  directly,  bearing  on  a  case  such  as  the 

(a)  2  Cox,  999. 
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1846.        present,  carry  with  them  a  weight  which  I  hope  that  I  feel 
as  I  ought. 

But  I  have  before  me  the  judgment  of  Sir  W.  Grant 
in  Dawson  y.  Clarhy  and  the  judgment  also  in  Sauthhause  y. 
Bate  of  the  same  learned  person,  who,  upon  the  latter  occa- 
sion, (more  than  two  years  afler  Lord  Eldon  had  finally  dis- 
posed of  Dawson  v.  Clark),  thus  expressed  himself: — '*  A 
distinction  was  attempted  to  be  made  with  respect  to  the 
personal  property  in  favour  of  the  executors,  on  the  ground 
of  my  opinion  in  Dawson  y.  Clark,  I  do  not  know  whether, 
upon  the  appeal,  the  Lord  Chancellor  meant  absolutely  to 
overrule  that  opinion,  but  from  the  note  with  which  I  have 
been  furnished,  it  is  dear  that  he  did  not  concur  in  it.  Had  I 
been  aware  that  it  would  have  been  thought  liable  to  so  much 
doubt,  I  should  have  stated  more  fully  the  reasons  ujion 
which  I  thought,  and  still  think,  that  the  executors,  as  such, 
would  have  been  entitled,  even  if  it  had  been  decided  that 
they  did  not  take  by  the  direct  bequest." 

Believing,  therefore,  as  I  do,  that  Sir  fV.  Grant  would 
have  considered  the  present  case  one  at  least  as  strong  in 
the  executors'  favour  as  Dawson  v.  Clark,  entertaining  also 
myself  the  opinion  that  the  executors  here  are  right,  and 
not  considering  that  I  am  bound  to  decide  against  them,  I 
have,  though  after  much  hesitation,  mainly  occasioned  by 
Lord  Eldon^s  remarks  in  Dawson  v.  Clark,  and  with  much 
doubt,  arising  chiefly  from  the  same  source,  come  to  the 
conclusion  that  my  decision  in  this  case  ought  to  be  against 
the  Crown ;  and  I  so  dispose  of  the  cause. 
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1846. 

Ex  parte  B artlett — In  the  Matter  of  Bartlett  ;  and  in 

the  Matter  of  the  Statute  2  &  3  Vict,  c  54.  June  30M. 

J.  HIS  was  the  petition  of  Louisa  Bartlett,  wife  of  the  Order  under 
Rev.  Josiah  Bartlett,  a  beneficed  clergyman,  by  Thomas  vict.  c.  54, 
Boult  her  brother  and  next  friend,  and  it  prayed,  that  Jo-  J^JJeJ^I^uld 
siah  Bartlett  might  be  ordered  to  deliver  to  the  petitioner  be  delivered  out 

,  ,  of  the  custody 

two  of  her  children,  a  boy  and  a  girl,  who  were  under  the  of  the  father 
age  of  seven  years ;  and  that  she  might  have  access  to  the  mother, 
others,  four  in  number,  at  such  times  and  under  such  re-      '*  *•  ^P^  ■*•" 

J  ^  oessary,  in  order 

gulations  as  the  Lord  Chancellor  might  think  fit  (a).  to  enable  the 

It  appeared  that  Mr.  and  Mrs.  Bartlett  had  been  married  under  this  act 
fifteen  years,  and  the  six  children  before  mentioned  were  of  hcr*<Md*^^ 
the  issue  of  the  marriage.     For  a  few  years  last  past  differ-  '*»»*  sU  should 

.  ^  ^  ^^  haveobtoinod 

ences  had  arisen  between  the  husband  and  wife,  by  reason,  or  be  entitled 
principally,  of  Mrs.  Bartlett  insisting  on  keeping  up  a  cor-  divorce  a  mm$d 
respondence  with  her  sister,  Mrs.  Tozer,  contrary  to  his  *''*®'^' 
wishes.      The  husband  complained  that  his  domestic  ar- 


(a)  By  the  statute  2  &  3  Vict. 
c.  54,  8. 1,  it  is  enacted,  *'  That, 
after  the  passing  of  this  act,  it 
shall  be  lawful  for  the  Lord  Chan- 
cellor and  the  Master  of  the  Rolls 
in  England,  and  for  the  Lord 
Chancellor  and  the  Master  of  the 
Rolls  in  Ireland,  respectively, 
upon  hearing  the  petition  of  the 
mother  of  any  infant  or  infants 
being  in  the  sole  custody  or  con- 
trol of  the  father  thereof,  or  of 
any  person  by  his  authority,  or 
of  any  guardian  after  the  death 
of  the  father,  if  he  shall  see  fit, 
to  make  order  for  the  access  of 
the  petitioner  to  such  infjEmt  or 
infants,  at  such  times  and  subject 
to  such  regulations  as  he  shall 
deem  oonvenient  and  just;  and 


if  such  in&nt  or  infants  shall  be 
within  the  age  of  seven  years,  to 
make  order  that  such  infant  or 
infants  shall  be  delivered  to  and 
remain  in  the  custody  of  the  pe- 
titioner until  attaining  such  age, 
subject  to  such  regulations  as  he 
shall  deem  convenient  and  just." 
By  the  4th  section  it  is  pro- 
vided, **  That  no  order  shall  be 
made  by  virtue  of  this  act  where- 
by any  mother  against  whom 
adultery  shall  be  established,  by 
judgment  in  an  action  for  cri- 
minal conversation  at  the  suit  of 
her  husband,  or  by  the  sentence 
of  an  ecclesiastical  court,  shall 
have  the  custody  of  any  infant 
or  access  to  any  infant." 


Baatlbtt. 
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1846.  rangements  were  improperly  interfered  with  by  his  wife's 
Ez  parte  relations.  In  1845  he  for  a  time  separated  from  her,  but 
on  the  11th  December  in  that  year  returned.  On  the  fol- 
lowing day  he  asked  his  wife,  whether  a  certain  letter  which 
he  had  received  from  her  sister's  husband,  William  Tozer, 
during  his  absence,  was  not  an  atrocious  letter,  and  upon  her 
making  no  reply,  ^^  struck  her,"  as  she  stated  in  her  affi- 
davit, ^^  on  the  face  with  the  back  of  his  hand ;  whereupon 
she  screamed  and  ran  out  of  the  room."  She  appeared, 
however,  to  have  been  reconciled  to  her  husband  the  next 
day,  and  remained  with  him  till  the  22nd,  when  her  brothers 
took  her  away  to  their  own  house,  where  she  had  been  since 
living.  The  husband  was  soon  aflerwards,  at  the  instance 
of  the  wife's  relations,  bound  over  before  the  magistrates  to 
keep  the  peace  towards  his  wife.  Application  was  likewise 
made  by  them  to  the  Bishop  of  Hereford  to  have  him 
suspended  from  performing  his  functions  as  a  clergyman. 

The  petition  alleged,  that  the  petitioner  had  l>een  for 
some  years  subjected  to  much  unhappiness  in  consequence 
of  the  general  unkindness,  neglect,  and  harshness  of  her 
husband.  It  did  not  however  appear  that  this  was  the 
case,  except  that,  with  regard  to  the  interference  of  his 
wife's  family,  he  had  frequently  expressed  himself  to  her 
both  by  words  and  in  writing  in  a  very  violent  and  offen- 
sive manner.  One  letter  to  his  wife  on  this  subject,  which 
having  been  intercepted  and  opened  by  her  relations,  never 
reached  her  hands,  was  admitted  by  his  counsel  to  be  of  a 
grossly  indelicate  nature. 

Mr.  Stoanston  and  Mr.  Sheffield,  for  the  petitioner. 

The  Vice- Chancellor  observed,  that  there  appeared  to 
have  been  one  act  of  violence,  and  no  sufficient  condonation. 
There  was  also  no  imputation  upon  the  character  of  the 
wife.  It  might  be  useful  to  argue  the  case  with  reference  to 
proceedings  in  the  Ecclesiastical  Court.     Upon  the  subject 


CASES  IN   CHANCERY.  663 

of  "  cruelty  "  His  Honor  referred  to  Lord  SiawelPs  judg-         1846. 

ment  in  Evans  v.  Evans  (a).  ExMrte 

Baatlbtt. 

Mr.  Wigram  and  Mr.  Shebbeare,  for  the  respondent^  then 
submitted,  that  this  Court  could  not  make  any  order  under 
the  act  upon  the  application  of  a  wife  who  had  left  her  hus- 
band without  just  cause :  In  re  Taylor  (i).  No  adultery,  and 
nothing  amounting  to  cruelty  had  been  proved  against  the 
husband,  and  under  such  circumstances  the  Ecclesiastical 
Court  would  compel  the  wife  to  return  home :  Neeld  v. 
Neeld{c\  Barlee  v.  Barlee{d)j  Dysart  v.  Dysart{e).  A 
mere  solitary  act  of  violence  did  not  constitute  legal  cru- 
elty ;  and  here  the  charge  of  violence  was  of  the  weakest 
possible  kind.  The  quarrel  of  the  husband  was  with  the 
wife's  family,  and  not  with  the  wife.  His  letters,  it  must 
be  conceded,  were  indefensible,  though  written  under  con- 
siderable provocation. 

As  to  the  jurisdiction  of  the  Court,  the  case  In  re  Toy"- 
for,  and  that  of  CorselUs  v.  Carsellis  (/),  were  referred  to. 

The  Vice-Chancellor. — This  is  a  case  in  which  the 
husband  and  wife  are  living  apart  from  each  other;  the 
husband  appearing  to  wish,  and  the  wife  objecting  to,  a  re- 
union. No  imputation,  (nothing  which  the  Court  can  call 
imputation],  is  made  upon  her  beyond  this, — that  she 
has,  without  sufficient  cause,  as  her  husband  says, — with 
sufficient  cause,  as  she  says,  separated  herself  from  him. 
That  she  clearly  is  legally  justified  in  living  apart  from 
him,  it  would  be  imprudent  for  me,  upon  the  evidence 
before  me  at  present,  to  say ;  but,  if  she  is  not  so,  that  she 
is  not  without  excuse,  not  without  apology,  may,  I  think, 
safely  be  stated.     The  statute  in  question  does  not,  as  a 

(a)  1  Hagg.  Con.  R.  35.  (d)  1  Add.  301. 

(b)  11  Sim.  178.  (e)  1  Rob.  Ecc.  R.  106. 

(c)  4  Hagg.  Ecc.  R.  263.  (/)  1  Dr.  &  War.  235. 
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1846.  ^  condition  of  the  interference  of  the  Court,  require  that  the 
Ez  purte  wife  should  have  obtwied,  or  should  be  entitled  to  obtain, 
a  divorce  a  mensd  et  thoro;  and  the  existence  of  cases  in 
which  it  may  be  right  for  the  Court  to  interfere  without  a 
divorce,  must,  I  apprehend,  be  considered  possible.  I  am 
of  opinion,  that,  in  the  present  case,  the  wife  ought  to  have 
the  present  custody  of  the  youngest  child,  a  daughter, 
under  the  age  of  two  years,  but  not  later  of  course  than 
the  age  of  seven  years,  and  she  should  have  access,  under 
proper  regulations,  to  the  other  children.  I  imderstand 
that  Mrs.  Bartlett  has  two  brothers,  who,  with  herself,  are 
willing  to  undertake  for  the  proper  care,  maintenance,  and 
education  of  the  child  while  in  her  custody.  The  child 
must  not  be  removed  from  their  house  without  the  leave 
of  the  Court.  The  husband  must  be  allowed  access  to 
the  child  at  convement  seasons,  in  a  manner  to  be  ar- 
ranged. 

I  think  it  right  to  add,  that  to  whatever  observations 
Mr.  Bartlett's  conduct  may  be  open  in  case  he  shall  refuse 
to  deliver  the  youngest  boy  into  Mrs.  Bartlett's  custody, 
the  Court  having  the  power  of  removing  the  youngest  boy 
into  her  custody,  does  not  think  fit  to  exercise  that  power. 

On  a  subsequent  day,  an  order  was  pronounced,  which 
embodied  the  several  directions  contained  in  the  judgment. 

Mr.  Bartlett  declined  to  give  up  the  youngest  boy. 


Joh: 
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Attornby-General  ».  Glasgow  College.  Jtify  14/A, 

15M,  24M. 
;N  SNELL,  formerly  of  Uffeton,  in  the  county  of  Testator,  who 

Warwick,  by  his  will,  dated  the  29th  day  of  December,  Jlf^^'Saildl'J^d 
1677,  gave,  devised,  and  bequeathed,  all  his  manor  and  qJ|!^*J^p  , 
lands  of  Uffeton,  charged  and  chargeable  with  the  payment  lege,  by  his 
of  his  debts,  and  two  several  annuities,  and  all  other  his  ig;;,  a„d  made 
lands,  tenements,  and  hereditaments  whatsoever,  unto  his  J!|^jdcn?in** 
wife  Johanna   Snell,   and  William   Bridfimaan,   Benjamin  England,  gave 

.  &         »  J  the  residue  of 

Cooper,  William  Hopkins,  and  Thomas  Newcomb,  (whom  his  esute  to 

1  ..j-i.  a\x1-*i-«  1        •         I*  trustees  for  the 

he  appointed  his  executors),  their  heirs  and  assigns  tor  ever,  maintenance 
upon  trust,  for  the  performance  of  his  wilL    And  the  tes-  ^  unST**^** 
tator  after  giving  several  pecuniary  legacies,  including  a  of  Oxford,  of 
legacy  of  £50  for  the  repair  of  the   parish  church  of  and  educated  in 
Uffeton,  proceeded  to  declare  the  trusts  of  his  real  and  per-  J^^\^  have**** 
sonal  estate  as  follows :  "  And  my  further  will  and  mind  ■?«"'  •  certain 

,  T  .1  ts       *'"®  ■■  students 

is,  and  I  do  hereby  desire,  direct,  and  appomt,  that,  after  at  Glasgow 
all  my  debts,  legacies,  annuities,  and  rent-charges,  hereby  he d^redit  to 
devised  and  appointed,  and  my  funeral  charges,  shall  be  j!^^**"^***** 

scholar  should, 
upon  his  admission  at  Oxford,  execute  a  bond  conditioned  for  payment  of  ;f  500  to  the  college, 
if  he  should  not  enter  into  holy  orders,  and  if  he  should  accept  any  spiritual  promotion,  bene- 
fice, or  other  preferment  in  England  or  Wales ;  it  being  the  testator's  will  that  every  sueh 
scholar  should  return  into  Scotland,  there  to  be  preferred  or  advanced  as  his  capacity  should 
deserve,  but  in  no  case  to  come  back  into  England,  nor  to  go  into  any  other  place,  but  only 
into  Scotland,  for  his  preferment.  The  testator  died  in  1679.  Glasgow  College  was  Presby- 
terian while  the  testator  was  a  student  there,  but  Episcopalian  at  the  date  of  his  will  and  of 
his  death.  In  1693  a  decree  was  made  by  Lord  Somen  in  relation  to  this  charity,  whereby  it 
was  declared  that  Balliol  College  should  receive  the  testator's  exhibitioners  according  to  the 
condition  of  his  will ;  and  directions  were  given  as  to  the  number  of  students,  and  their  stipends, 
&c.  In  1759,  this  decree  was  adopted  by  Lord  Keeper  Henley t  with  certain  rariarions  as  to 
increasing  the  number  of  exhibitioners,  and  the  stipends  of  each.  Under  these  decrees,  stu- 
dents had  been  admitted  for  many  years  at  Balliol  College  from  Glasgow  College,  without 
regard  to  their  destination  for  holy  orders.  Upon  an  information,  filed  in  1845,  at  the  relation 
of  certain  members  of  the  Episcopal  Church  in  Scotland,  praying  a  scheme  for  the  regulation 
of  the  charity,  the  Court  directed  a  reference  to  the  Master,  to  inquire  whether,  consistently 
with  the  law  of  Scotland,  the  scheme,  according  to  which  the  charity  was  administered,  could  be 
modified,  so  as  to  make  it  more  effectually  conducive  to  the  supply  of  the  present  Episcopal 
Church  of  Scotland,  with  fit  and  competent  clergymen,  who  being  born  in  Scotland  and  edu- 
cated at  Glasgow  and  Oxford,  should  exercbe  tl^  clerical  functions  in  Scotland.  The  Court 
also  declared,  that  in  administering  the  charity  in  the  mean  time,  Glasgow  College  ought  to 
have  regard,  so  far  as  convenienUy  might  be  in  the  present  state  of  the  Episcopal  Church  in 
Scotland,  to  the  circumstances  that  the  testator  ought  to  be  considered  as  having  been,  when 
he  made  his  will,  a  member  of  the  Established  Church  of  England  or  the  EstabUshed  Church 
of  Scotland,  and  therefore  an  Episcopalian  Protestant,  and  having,  by  the  expression  '*.holy 
orders,"  meant  holy  orders  by  Episcopal  ordination. 
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1846.        ^1  discharged,  satisfied,  and  paid,  or  otherwise  sufficiently 
^"■^^'^ — '       secured  to  be   paid,   the   said    Johanna    Snell,   William 

Att.-G»n«  

v.  Bridgman,  Benjamia  Cooper,  Williain  Hopkios,  and  Tho- 

Co^Ltor.  ^^  Newcomb,  and  the  survivors  and  survivor  of  them, 
and  the  heirs,  executors,  and  administrators  of  the  survivor 
of  them,  shall  convey  and  settle  all  the  rest  and  residue  of 
my  estate  which  shall  then  remain  in  their  hands  upon  five 
or  more  persons  to  be  named  trustees  for  that  purpose,  and 
upon  their  heirs,  such  as  the  Vice-Chancellor  of  the  said 
University  of  Oxford,  the  Provost  of  Queen's  College,  the 
Master  of  Balliol  College,  and  the  President  of  St.  John's 
College  in  the  same  university  for  the  time  being,  or  any 
three  of  them,  shall  nominate  and  appoint,  upon  trust,  that 
the  profits  and  product  thereof  may  be  employed  and  dis- 
posed of,  for  the  maintenance  and  education  in  some  college 
or  hall  in  that  university,  to  be  appointed  by  the  said  Vioe- 
Chancellor,  Provost,  Master,  and  President  for  the  time 
being,  or  any  three  of  them,  and  in  such  proportion,  and 
with  such  allowances,  and  in  such  manner,  as  they,  or  any 
three  of  them,  shall  elect,  think  fit,  and  appoint,  of  such  and 
so  many  scholars,  bom  and  educated  in  Scotland,  who  shall 
each  of  them  have  spent  three  years,  and  two  at  the  least, 
at  the  College  of  Glasgow  in  that  kingdom,  or  one  year 
there,  and  two  at  the  least  in  some  other  college  in  that 
kingdom,  as  they  the  said  Vice-Chancellor,  Provost,  Master, 
and  President  for  the  time  being,  or  any  three  of  them,  shall 
think  fit,  not  exceeding  the  number  of  twelve,  nor  being 
under  the  niunber  of  five,  at  any  one  time,  unless  the 
revenue  and  profits  of  my  estate,  for  the  purposes  aforesaid 
hereby  devised,  by  the  discreet  and  prudent  management  of 
my  executors  and  trustees,  shall  increase  to  such  a  condition 
as  may  bear  an  allowance  competent  to  maintain  a  greater 
number.  And  my  further  will  and  mind  is,  that  every 
such  scholar  and  scliolars,  upon  each  of  their  admission  to 
such  college  or  hall  as  aforesaid,  shall  be  bound  and  obliged 
by  such  security  as  the  said  Vice-Chancellor,  Provost, 


CASES  IN   CHANCERY.  667 

Master,  and  President  for  die  time  being,  or  any  three  of  1846. 
them  shall  think  fit,  to  some  person  or  persons,  to  be  by  Att..Gkn. 
them,  or  any  three  of  them  thereunto  appointed,  that  the  q  ^' 
said  scholar  and  scholars  shall  respectively  forfeit  and  pay  Coi.lb<ib. 
to  that  college  or  hall,  whereof  or  wherein  he  or  they  shall 
be  respectively  admitted,  the  smn  of  £500  apiece  of  lawful 
money  of  England,  if  he  shall  not  enter  into  holy  orders, 
and  if  he  or  they  shall,  at  any  time  after  such  his  or  their 
entering  and  admission,  take  or  accept  of  any  ^iritual  pro- 
motion, benefice,  or  other  preferment  whatsoever  within 
the  kingdom  of  England  or  dominion  of  Wales;  it  being  my 
will  and  desire  that  every  such  scholar  so  to  be  admitted 
shall  return  into  Scotland,  there  to  be  preferred  or  advanced, 
as  his  or  their  capacity  and  parts  shull  deserve,  but  in  no 
case  to  come  back  into  England,  nor  to  go  into  any  othar 
place,  but  only  into  the  kingdom  of  Scotland  for  his  or 
their  preferment.  And  my  will  also  is,  that  none  of  the 
scholars  to  be  elected  and  admitted  as  aforesaid,  shall  take 
any  benefit  of  this  my  bequest,  above  the  space  of  ten  years, 
or  eleven  at  the  most ;  for,  after  that  time,  they  are,  and  it 
is  my  express  will  and  desire  that  they  shall  and  may  be 
removed  into  Scotland  as  aforesaid."  Then  followed  cer- 
tain directions  for  filling  up  vacancies  occasioned  by  the 
death  or  removal  of  the  scholars.  ^^  And  my  will  is,  that 
all  such  scholars  as  shall  from  time  to  time  be  elected  and 
admitted,  shall,  before  their  admittance,  be  recommended 
by  the  Principal  of  the  said  College  of  Glasgow,  the  Pro- 
fessor of  Divinity,  Regents,  and  oilier  the  chief  officers  of 
the  said  college  for  the  time  being,  or  three  of  them  at  the 
least,  whereof  the  Principal  for  the  time  being  to  be  one, 
by  their  letters  reconmiendatory  under  their  college  seal; 
and  also,  that  every  such  scholar  as  aforesaid  to  be  elected, 
shall  come  as  a  probationer  to  such  college  or  hall  where- 
unto  he  shall  be  appointed  as  aforesaid,  and  shall  there  con- 
tinue at  his  own  charges  for  six  months  at  the  least,  to  give 
evidence  of  his  bdiaviour,  learning,  and  abilities,  before  he 
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1846.        shall  be  admitted  to  receive  any  benefit  of  this  mj  devise 
"     "_  ^      and  will ;  and  after  those  six  months  are  expired,  he  shall 

Att.-Gbn. 

V-  be  allowed  and  admitted,  or  disallowed,  according  to  the 

C0L1.BOB.  discretion  of  the  persons  before  appointed  for  that  purpose, 
or  any  three  or  more  of  them ;  and  to  every  sndi  scholar, 
I  do  allow  and  appoint  £20  a  year  for  the  first  three  years 
afler  his  admission,  and  £30  a  year  after  that  time,  to  be 
paid  to  him  half-yearly  at  the  least;  but,  if  my  estate  will 
bear  a  greater  'allowance  than  what  is  herein  expressed,  I 
desire  that  the  scholars  may  have  the  benefit  of  it."  The 
testator  then  (^ave  £10  yearly,  for  ever,  to  be  issuing  and 
paid  out  of  his  said  manor  and  lands  of  Ufieton  by  half- 
yearly  payments  to  the  R^strar  of  the  University  for  the 
time  being,  or  unto  such  other  person  as  the  Governor  or 
Principal  of  such  college  or  hall  where  such  scholars  should 
be  admitted  by  the  Vice-Chancellor  for  the  time  being 
should  appoint,  as  a  salary  and  reward  for  the  making  of 
the  bonds  or  indemnities,  and  seeing  them  duly  executed, 
with  a  direction,  that,  upon  any  breach  of  any  covenants  or 
conditions  mentioned  in  such  bonds  or  indemnities,  he  or 
they  should  sue  for  and  recover  the  money  due  thereupon ; 
the  charges  of  such  suit  to  be  paid  out  of  the  monies  to  be 
recovered,  and  the  remainder  of  the  monies  so  recovered, 
after  the  charges  paid,  to  be  laid  out  upon  some  good  secu- 
rity, at  the  discretion  of  the  said  Vice-Chancellor,  &c., 
until  it  should  amount  to  some  competent  sum  to  purchase 
lands  of  inheritance  for  an  increase  of  the  exhibition.  And 
the  testator  ftuther  directed,  that,  upon  the  death  of  any 
three  or  more  of  the  trustees,  the  survivors  and  survivor  of 
them,  or  their  heirs,  should  convey  the  same  to  five  or  more 
such  other  persons,  and  their  heirs,  as  the  said  Vice-Chan- 
cellor, Provost,  Master,  and  President,  for  die  time  being, 
or  any  three  of  them,  should  nominate  and  appoint,  upon  the 
trusts  of  the  will.  The  testator  then  gave  the  said  Vice- 
Chancellor,  Provost,  Master,  and  President  for  the  time 
being,  £5  yearly  for  ever,  to  be  issuing  and  paid  out  of  his 
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said  manor  and  lands  of  UiFetony  upon  Midsammer-day ;         1846. 
upon  the  trust,  nevertheless,  that  they  and  the  three  senior      jT'^^G^ 
scholars  should  meet  on  that  day  and  take  the  accounts,  «• 

and  inquire  into  the  right  management  of  the  said  estate ;  Collbos. 
and  the  £5  was  to  be  then  spent  upon  a  dinner,  that  day  to 
be  provided  for  them,  in  such  college  or  hall.  The  testator 
also  willed  and  devised  to  five  of  the  choicest  and  ablest 
scholars  £5  apiece  yearly,  more  than  what  should  be  al- 
lowed to  the  rest.  And  he  appointed  that  his  said  estate 
should  be  subject  and  liable  to  all  reasonable  charges. 

The  testator,  afler  some  slight  alterations  made  in  his 
will,  republished  it  in  1679. 

The  testator,  who  was  a  native  of  Scotland,  had  been  a 
student  at  the  University  of  Glasgow  in  the  year  1643,  at 
which  time  the  Church  of  Scotland  was  Presbyterian.  At 
the  time,  however,  of  making  and  republishing  his  will 
(which  he  did  when  resident  in  England),  and  of  his  death, 
which  took  place  in  1679,  the  established  form  of  religion 
in  Scotland  was  Episcopal,  and  so  continued  until  the  Bevo- 
lution,  when  Presbytery  was  permanently  re-established. 

In  Trinity  Term,  1690,  an  information  was  filed  at  the 
relation  of  the  persons  who  were  then  Vice-Chancellor 
of  the  University  of  Oxford,  Provost  of  Queen's,  Master 
of  Balliol,  and  President  of  St.  John's,  against  William  Guise 
and  Dorothy  his  wife,  who  was  heiress-at-law  of  the  testator^ 
and  against  the  testator's  executors,  suggesting  a  pretence 
by  the  defendant,  William  Guise,  that  in  regard  Episcopacy 
and  Prelacy  were  then  abated  in  Scotland,  and  a  Pres* 
byterian  church  government  establbhed,  the  testator's  in- 
tentions were  frustrated,  and  the  devise  become  void,  and 
that  the  estate  had  reverted  to  Dorothy  Guise,  as  heiress- 
at-law  of  the  testator.  The  cause  came  on  for  hearing 
before  the  Lords  Cammisnanersy  the  30th  May,  1692,  when 
their  Lordships,  by   their  decree  of  that  date  (a),  de- 

(a)  See  Attcm^-Omeral  v.  Omte^  2  Vem.  266. 
VOL,  n.  XX  c.  c  c. 
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1846.         Glared  that  the  defendant  Dorothy,  the  heiress-at-law,  could 

2;;;::^      take  nothing,  nor  ought  to  take  or  have  any  benefit  by  the 

V*  testator's  will  as  to  any  lands  deyised  for  the  said  charity ; 

Guksoow  . 

CoLiBos.  and  it  was  ordered  and  decreed,  that  accounts  should  be 
taken  of  the  testator's  personal  and  real  estate,  and  that, 
after  the  same  should  have  been  taken,  the  Court  would 
^ve  such  directions  for  the  performance  of  the  testator's  will 
touching  the  said  charity  as  should  be  just 

By  a  decretal  order,  made  by  Lord  Samers  upon  the 
hearing  of  the  same  cause  for  further  directions,  dated  the 
23rd  June,  1693,  it  was  ordered  that  the  defendants,  the 
executors  in  trust,  should  convey  over  all  the  estate  to  the 
Ax  senior  Fellows  of  Balliol  College,  subject,  however,  to 
the  mortgages  and  annuities  therein  referred  to,  and  the 
costs  and  charges  of  that  suit,  and  should  deliver  unto  them 
all  the  deeds  and  writings  relating  thereto ;  and  that  they, 
with  the  approbation  of  the  master  of  the  said  collie, 
should  lease  out  the  said  estate  for  twenty-one  years  under 
the  annual  rent  of  d£300,  discharged  of  all  taxes  and  pay- 
ments, in  case  the  said  estate  should  yield  so  much.  And, 
after  certain  provisions  made  for  the  payment  of  the  annui- 
ties'" given  by  the  will  and  of  certain  mortgages,  it  was 
ordered  that  all  monies  thereafter  recoverable  by  forfeiture 
of  bonds,  and  the  monies  or  fines  to  be  paid  upon  the  renewal 
of  the  leases,  should  be  employed  to  the  benefit  and  advan- 
tage of  the  testator's  exhibitioners,  as  should  be  agreed 
upon  by  the  said  master  of  Balliol  College,  and  the  rest  of 
the  trustees ;  and  that  every  scholar  so  to  be  elected  should 
from  his  admission  receive  the  entire  profits  of  his  place, 
reserving  to  the  master  of  the  College,  and  the  other  trus- 
tees, the  power  of  disallowing  or  not  admitting  him  after  six 
months'  probation ;  but  such  scholars  were  not  to  be  capable 
of  the  said  charity,  unless  they  came  undergraduates  to  the 
said  College ;  and  as  soon  as  the  estate  should  be  so  dear 
from  debts  as  to  amount  to  £100  per  annumy  payable  to 
the  College,  then  it  was  further  ordered  and  decreed,  that  the 
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master  and  scholars  of  the  said  College  should  receive  in  1846. 
two  scholars  according  to  the  condition  of  the  said  will,  Att.-G«n. 
according  to  the  manner  that  their  exhibitioners  receive  their  glasoow 
money  in  the  said  College,  and  should  allow  them  each  £40  CoLL»a«. 
per  annum  for  eleven  years,  and  no  longer.  Then  followed 
provisions  for  increasing  the  number  of  scholars,  if  the  rents 
increased,  &c.  And,  after  five  or  more  scholars  should  be 
chosen  and  admitted,  it  was  further  ordered  that  £10  per 
annum  should  be  paid  to  the  then  registrar  of  the  University 
during  his  life,  according  to  the  said  will ;  but  after  his 
death,  in  case  there  should  be  no  occasion  to  take  bonds  or 
securities,  the  said  £10  per  annum  was  not  to  be  paid  to  any 
other  registrar  without  further  direction  of  this  Court.  And 
it  was  further  ordered,  that,  out  of  the  remainder  of  the  rents 
of  the  estate,  there  should  be  allowed  £\Qper  annum  to  the 
master  of  Balliol  College  for  his  own  care  and  government 
of  the  said  scholars,  and  that  the  overplus  should  accrue  to 
Balliol  College,  after  the  payments  aforesaid  discharged,  in 
consideration  of  those  privileges  of  the  library,  and  other- 
wise, which  the  said  scholars  were  to  enjoy  in  the  said 
College;  and  the  said  College  was  to  make  up  their  accounts 
as  aforesaid  to  the  tnistees  every  Midsummer-day,  and  pro- 
vide a  dinner  yearly  for  them  at  that  time,  not  exceeding 
the  charge  of  £5 :  and  in  case  the  master  of  Glasgow  Col- 
lege should  not,  within  six  months  after  the  receiving  of 
notice  from  Balliol  College,  send  scholars,  natives  of  Scot- 
land, to  fill  up  the  vacancies  in  the  said  Balliol  College, 
then  the  said  College  were  at  liberty  to  choose  any  other 
persons,  natives  of  Scotland,  with  the  approbation  of  the 
trustees,  or  any  three  of  them,  whereof  the  master  was  to  be 
one,  to  receive  the  benefit  of  the  said  charity.  Then  fol- 
lowed certain  provisions  for  the  costs  of  the  suit.  And  the 
decree  was  to  be  subject  to  such  alteration  and  disposition 
as  this  Court  should  from  time  to  time  alter  or  make,  upon 
due  application  made  for  that  purpose  by  any  person  con- 
cerned, for  the  better  and  more  effectual  execution  of  the 

X  X  2 
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Ig46.        said  trust,  as  near  as  oould  be  to  the  said  testator^s  will  and 

I     '     "      intentions. 
Att.-Gkk. 

V.  In  pursuance  of  the  last-mentioned  order,  the  manor  of 

CoLLSGi.  Uffeton  and  the  other  lands  devised  by  the  testator  were, 
by  indentures  of  lease  and  release,  dated  the  19th  and  20th 
December,  1693,  conveyed  to  the  then  six  senior  Fellows 
of  Balliol  College,  their  heirs  and  assigns,  upon  the  tmsts 
declared  in  such  order. 

In  Trinity  Term,  1738,  an  information  was  filed^  at  the 
relation  of  the  Principal  and  several  of  the  professors  of 
Glasgow  College,  against  the  master,  scholars,  and  dx  senior 
Fellows  of  Balliol  College,  the  Vice-Chancellor  of  the  Uni- 
yersity  of  Oxford,  the  Provost  of  Queen's,  the  President  of 
St.  John's,  and  others ;  and  by  the  decree  of  Lord  Hard^ 
uncke(a)  in  that  cause,  dated  the  10th  December,  1744,  it 
was  ordered  that  the  relators,  and  the  defendants,  the  master 
and  scholars  of  Balliol  College,  the  Vice-Chancellor  of  the 
University  of  Oxford,  the  Provost  of  Queen's  College,  the 
President  of  St.  John's  CoUege,  and  the  master  of  Balliol 
College,  for  the  time  being,  should  lay  before  the  Master 
to  whom  that  cause  stood  referred,  a  scheme  or  sdiemes  for 
the  better  establishment  and  regulation  of  the  charity,  and 
carrying  the  same  into  execution  for  the  future,  as  near  to  the 
will  and  intention  of  the  testator  as  the  alteration  of  circum- 
stances, since  the  making  of  the  will  would  admit,  and  also 
for  the  making  of  leases  of  the  charity  estate  for  the  future. 
By  a  decretal  order,  dated  the  23rd  March,  1759,  and 
made  by  Lord  Keeper  Henley  on  the  hearing  of  the  last- 
mentioned  cause  for  further  directions  on  the  Master's 
report,  after  reciting  that  the  Court  did  not  approve  of 
certain  schemes  that  had  been  laid  before  the  Master,  and 
aller  certain  directions  given  for  the  better  regulation  of 
the  charity,  it  was  ordered  that  a  steward  should  be  ap- 
pointed by  the  trustees  for  the  receipt  of  the  rents  of  the 

(a)  See  Anwrn^-Otneral  v.  Balliol  Chlleffe,  9  Mod.  407. 
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charity^  and  that  such  steward  was  to  send  annually  a         1846. 

copy  of  the  rental  of  the  charity  estate,  and  an  account     Att..G«». 

of  the  money  received  by  him  and  paid  out  of  the  rents      «    *• 

and  profits  thereof,  to  the  College  of  Glasgow ;  and  such       CoixEaE. 

steward  was  to  be  at  liberty  to  retain  thereout  his  said 

salary,  but  such  salary   was  not  to  be  increased  without 

leave  of  this  Court ;  and  such  steward  was  to  pay  out  of 

such  rents  and  profits  the  sum  of  £10  a  year  to  the  master 

of  Balliol  College  for  his  care  and  government  of  the  said 

scholars,  and  the  sum  of  j£20  yearly  to  the  master  and 

scholars  of  Balliol  College,  in  consideration  of  the  privileges 

of  the  library,  and  otherwise,  which  the  scholars  were  to 

enjoy  in  the  said  College  in  lieu  of  the  overplus  given  to  the 

said  College  by  the  former  decree ;  and  also  the  sum  of  £5, 

for  providing  a  dinner  at  the  time  of  making  up  the  said 

accounts,  according  to  the  directions  of  the  said  former 

decree.     And  it  was  ordered  that  such  steward  should  pay 

the  remainder  of  the  rents  and  profits  of  the  said  estate, 

after  payment  of  the  several  sums  before  mentioned,  to  the 

master  and  scholars  of  Balliol  College,  to  be  applied  by 

them  for  the  maintenance  and  education  of  scholars  at  the 

rate  of  £70  per  annum  to  five  of  the  ablest  of  such  scholars, 

and  £65  per  annum  to  the  other  or  others,  or  so  far  as  such 

remainder  of  the  rents  and  profits  would  extend.     And  it 

was  ordered,  that  the  surplus  of  the  said  rents  and  profits 

(if  any)  should  be  preserved  for  the  benefit  of  the  sud 

charity,  and   from  time  to  time,  when  the  same  should 

amount  to  the  sum  of  £100,  should  be  laid  out  in  the  name 

and  with  the  privity  of  the  Accountant-General  of  this 

Court  in  the  purchase  of  £3  per  cent  Bank  Annuities,  in 

trust  in  this  cause,  &c.,  with  liberty  for  any  of  the  parties 

to  apply  to  this  Court  particularly,  for  directions  to  have  a 

nomination  of  one  or  more  exhibitioners,  when  there  should 

be  a  fund  sufficient  for  that  purpose ;  and  all  the  exhibitioners 

for  the  future  were  to  be  allowed  their  several  exhibitions, 

without  any  deductions  for  or  on  account  of  absence,  when 
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1846.        leave  for  such  absence  should  have  been  obtained  from  the 
Att..Gxn.     master  of  such  College.    And  it  was  ordered^  that  notice  of 
6  **  oow      *^y  vacancy  of  the  said  sdiolars  should  be  forthwith  given 
CoLLSGB.      to  the  College  of  Glasgow ;  and  if  thej  should  n^lect 
making  a  nomination  to  such  vacancy  within  six  months 
aller  such  vacancy  should  be  notified  to  them,  according  to 
the  said  will  and  decree,  then  the  right  of  electing  to  such 
vacancy  was  to  go  and  be  exercised  according  to  the  said 
decree ;  and  the  exhibitioner  succeeding  to  sudi  vacancy 
was  to  be  paid  his  exhibition  from  the  time  of  sudi  vacancy 
happening.     And  it  was  ordered,  that  the  said  former  de- 
cree should  be  observed  in  all  such  matters  wherein  it  was 
not  thereby  varied. 

By  an  order  in  the  last-mentioned  cause,  dated  in  1777, 
two  more  scholars  were  added  to  the  charity. 

By  a  subsequent  order,  dated  in  1795,  two  more  scholars 
were  added,  and  the  exhibitions  fixed  at  £70  per  cavtumy 
but  were  to  cease  after  ten  years. 

By  a  further  order  of  March,  1810,  the  exhibitions  were 
further  increased,  and  the  several  allowances  and  salaries 
attached  to  the  charity  were  increased  in  proportion. 

Under  a  subsequent  order,  new  trustees  were  appointed. 

The  present  information,  filed  at  the  relation  of  Lord 
Medwyn  and  James  Robert  Hope,  (members  of  the  Epis- 
copal Church  in  Scotland),  against  the  Principal,  the  Pro- 
fessors, the  Hegents,  and  Chief  Officers  of  Glasgow  Col- 
lege, the  Master  and  Fellows  of  Balliol  Collie,  and  the 
trustees  of  the  charity,  alleged,  that,  according  to  the  pre- 
sent constitution  of  the  said  charitable  foundation,  the 
number  of  the  exhibitioners  therein  is  ten,  and  tiiat  such 
exhibitioners  are  nominated  or  chosen  by  the  sidd  Principal, 
Professors,  Kegents,  and  chief  officers  of  Glasgow  College, 
and  recommended  by  them  under  their  common  seal  to  the 
said  Master  and  Fellows  of  Balliol  College,  and  that  each  of 
such  exhibitioners  receives  out  of  the  fimds  of  the  said 
charity  an  annual  stipend  or  salary  of  133L  6s.  8d.,  and  is 
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entitled,  whether  he  shall  enter  into  holy  orders  or  not,  to         1846. 
retain  his  exhibition  for  the  full  space  or  term  of  ten  years,      ^^    ^     " 
unless  he  shall  in  the  meantime  forfeit  the  same  by  mar-  v. 

riage,  or  the  acceptance  of  any  ecclesiastical  preferment  in       Collsox. 
England  or  Wales,  or  the  acceptance  of  any  office  in  the 
army  or  navy.     That,  under  these  circumstances,  the  exhi- 
bitions may,  and  frequently  are,  held  and  enjoyed  for  the 
full  term  of  ten  years  by  laymen  who  have  no  intention  .of 
ever  taking  holy  orders,  and  who  are,  in  fact,  engaged  in 
secular  employments  and  professions  other  than  the  army 
or  navy ;  and  that  such  an  application  of  the  funds  of  the 
charity  is  wholly  inconsistent  with  the  will  and  the  intention 
of  the  founder,  who  by  his  will  expressly  provided  that  all 
the  said  exhibitioners  or  scholars  should  become  bound  in  a 
penalty  of  £500  to  enter  into  holy  orders,  as  well  as  not  to 
accept  any  spiritual  promotion  or  preferment  in  England  or 
Wales.     That  the  object  of  the  founder  of  the  charity  to 
be  collected  from  his  said  will  was,  to  provide  by  means  of 
the  said  charity  a  supply  of  clergymen  educated  at  Oxford, 
and  canonically  ordained,  to  officiate  within  Scotland    That 
in  so   providing  for  the  education  of  such  clergymen  at 
Oxford,  where  they  would  necessarily  be  brought  up  in 
the  doctrine  and  discipline  of  the  Church  of  England,  the 
founder  manifested  an  intention  to  promote  the  dissemin- 
ation of  such  doctrine  and  discipline  in  Scotland,  and  to 
favour  the  predominance  of  those  principles  by  which  the 
Episcopal  Church  there  was  distinguished  from  the  Presby- 
terian opponents  of  it.     As  evidence  of  this,  the  information 
charged,  that,  although  by  certain  acts  of  the  Scottish  Par- 
liament, passed  in  the  year  1662,  the  order  of  bishops  was 
restored  and  re-established  in  the  government  of  the  Church, 
a  considerable  body  of  the  Presbyterians  in  Scotland  con- 
tinued during  the  whole  period  between  the  years  1662  and 
1668  to  refuse  submission  to  episcopal  authority, — a  refusal 
which  at  the  date  of  the  will  had  given  rise  to  great  dis- 
sensicms,  and  shortly  before  the  re-publication  thereof  had 


676  CASES  IN  CHANCBRY. 

1846.         caused  an  open  rebellion ;  and  that  the  Episcopal  form  of 
^■"■"^C^      Church  government,  and  other  the  prindples  resisted  by 
9'  the  Presbyterians  being  common  to  the  Churches  of  Eng- 

CoLLBox.  land  and  Scotland,  whatever  tended  to  disseminate  the  doc- 
trine and  discipline  of  the  Church  of  England  in  Scotland 
tended  likewise  to  secure  the  predominance  of  such  prin- 
dples there.  That  regard  being  had  to  the  present  state 
and  condition  of  the  Protestant  Episcopal  Church  in  Scot- 
land, and  to  the  circumstances  in  the  will  mentioned  or  re- 
ferred to,  the  trusts  of  the  will  might  and  ought  to  be  car- 
ried into  execution  in  a  manner  fiur  more  effectual^  and  in 
accordance  with  the  testator's  intentions,  than  that  wherein 
the  same  have  hitherto  been  performed. 

The  information  then^  at  length,  referred  to  the  sup- 
pression of  Episcopacy  in  Scotland,  its  restoration  for  a 
time,  and  its  final  abolition,  and  then  to  the  stat.  32  Geo. 
3,  c  63,  intituled  "  An  Act  for  granting  relief  to  pastors, 
ministers,  and  lay  persons  of  the  Episcopal  Communion  in 
Scotland,"  and  to  the  stat  4  Vict,  c  33,  intituled  '^  An 
Act  to  make  certain  provisions  and  r^ulations,  in  respect 
to  the  exercise  within  England  and  Ireland  of  their  office, 
by  the  bishops  and  clergy  of  the  Protestant  Episcopal 
Church  in  Scotland,"  &c. ;  whereby  the  bishops  and  priests 
of  the  Protestant  Episcopal  Church  in  Scotland  were,  under 
certain  limitations,  enabled  to  perform  Divine  Service,  and 
to  preach  and  administer  Sacraments  according  to  the  rites 
of  the  United  Church  of  England  and  Ireland  in  churches 
and  chapels  in  England  and  Ireland,  where  the  Liturgy  of 
the  United  Church  of  England  and  Ireland  is  used.  It 
then  charged,  that,  under  the  circumstances  afores^d,  the 
Protestant  Episcopal  Church  in  Scotland  is  now  recognised 
by  the  state ;  that  it  consists  of  six  bishops,  having  certain 
districts,  and  several  priests  and  deacons ;  that  the  number 
of  chapels  in  communion  with  the  Episcopal  Church  has  in- 
creased, and  is  increasing,  and  that  many  persons  of  Scotland 
are  educated  with  a  view  to  the  ministry  in  the  same,  and 
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there  would  be  no  lack  of  candidates  for  exhibitions  if  the         184G. 
charity  were  applied  to  the  purpose  of  their  education.     ^  J^^ 
That  the  Protestant  Episcopal  Church  in  Scotland  is  the  ^^ 

same  ecclesiastical  body  as  has  existed  since  the  date  of  the  Colliob. 
will ;  that  it  has  continued  to  the  present  time  by  means  of 
an  imbroken  succession  of  bidiops;  and  that»  as  the  same 
now  exists^  it  is  in  full  communion  with  the  Church  of  Eng- 
land^ having  adopted  the  Liturgy  and  also  the  Thirty-nine 
Articles. 

'  The  information  prayed  a  reference  to  the  Master^  to 
settle  and  approve  (subject  to  the  rights  and  interests  of 
the  present  holders  of  exhibitions)  a  proper  scheme  for  the 
better  regulation  and  management  of  the  charity  for  the 
future^  and  more  effectual  execution  of  the  trusts  of  the 
will^  as  nearly  in  accordance  with  the  intentions  of  the  tes- 
tator as  the  alteration  in  circumstances  since  the  date  of 
the  will>  and  the  present  state  and  condition  of  the  Pro* 
testant  Episcopal  Church  in  Scotland  would  permit. 

The  defendants^  the  Principal,  &c.  of  Glasgow  College^ 
by  their  answer,  after  mentioning  the  abolition  of  Popery, 
and  the  establishment  of  the  Protestant  reli^on  in  a  Pres- 
byterian form  in  Scotland  in  1567,  when  a  certain  confes- 
sion of  faith  was  adopted  as  that  of  the  National  Churchy 
and,  afler  stating  that,  in  1612,  Presbytery  gave  way  to 
Episcopacy,  (which,  however,  they  alleged  did  not  differ 
materially  from  Presbytery  in  faith  and  doctrine);  that,  in 
1638,  Presbytery  again  prevailed,  (adopting  soon  afterwards 
the  Westminster  Confession  of  Faith);  and  that,in  1662,  the 
s^d  Episcopal  Church  was  re-established  as  the  National 
Church,  and  remained  so  until  the  Bevolution,  when  it  was 
abolished,  alleged  as  follows: — 

That,  during  the  period  which  intervened  between  the 
year  1662  and  the  Bevolution,  and  while  the  said  Episcopal 
Church  was  so  as  aforesaid  the  established  Church  in 
Scotland,  the  several  universities  and  colleges  of  that  king- 
d(xn,  that  is  to  say,  of  St.  Andrew's  Glasgow,  Aberdeen, 
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1846.         and  Edinburgh,  which  were  then,  as  they  have  ever  nnoe 
AiT  -G«N      continued  to  be,  and  now  are,  oorporate  institutions  for  the 


V-  education  of  youth  in  sacred  and  profiine  learning,  were 

CojuLBOB.  placed  by  the  laws  of  that  realm  in  immediate  connexion 
with  the  said  Episcopal  Church,  and  acknowledged  the 
doctrines  and  authority  thereof,  and  that  the  Prindpals, 
Professors,  Regents,  and  others  bearing  office  in  the  said 
institutions  were,  and  by  law  were  then  required  to  be, 
persons  who  conformed  to  or  were  in  communion  with  the 
said  Episcopal  Church,  and  professed  their  adherence  to  the 
standards  of  its  faith  and  doctrine.  That,  at  or  shortly 
after  the  time  when  the  said  Episcopal  Church  so  as  aforesaid 
ceased  to  be  the  National  Church  in  Scotland,  and  the  said 
Presbyterian  Church  was  established  as  such  in  its  stead, 
the  said  several  universities  and  collies  were  dissevered 
from  the  said  Episcopal  Church,  and  were,  by  divers  acts 
of  the  Scottish  Parliament,  and  more  especially  by  an  act 
of  Parliament  passed  in  the  second  session  of  the  reign  of 
Eang  William  and  Queen  Mary,  intituled,  '^  An  Act  for 
Visitation  of  Universities,  Colleges,  and  Schools,"  and 
another  act  passed  in  the  fourth  session  of  the  reign  of 
Queen  Anne,  and  intituled,  *^An  Act  for  securing  the 
Protestant  Religion  and  Presbyterian  Church  government," 
placed  in  direct  connexion  with,  and  under  the  jurisdiction 
of  the  said  National  Presbyterian  Church,  and  recognised 
and  adopted  by  law  as  Presbyterian  institutions  for  public 
education,  and  the  Principals,  Professors,  Regents,  and 
others  bearing  office  (but  not  the  Students  or  Pupils)  in 
the  said  several  universities  and  colleges  were  thencefor- 
ward required  to  be  persons  in  communion  with  the  said 
Presbyterian  Church,  and  professing  to  believe  in  and 
adhere  to  the  standards  of  its  faith  and  doctrine,  and  who 
should  as  evidence  thereof,  on  their  admission  to  office, 
sign  and  subscribe  the  aforesaid  Westminster  Confession  of 
Faith.  That  the  constitution  of  the  said  several  universities 
and  collies  as  corporate  bodies  connected  with  and  under  the 
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juriddiction  of  the  said  National  Presbyterian  Churchy  and         1846. 
their  rights  and  privileges  as  National  and  Presbyterian      att.-Gxn. 
institutions,  were  solemnly  recognised  and  guaranteed  by  the       ^  ^' 
aforesaid  articles  of  union,  as  well  as  by  the  said  act  of  Parlia-       Ck>LLBOB. 
ment  for  the  union  of  the  kingdoms  of  England  and  Scotland. 
That  ever  since  the  Revolution  the  said  several  universities 
and  colleges  of  Scotland,  and  particularly  the  University 
and  College  of  Glasgow,  have  continued  to  be  and  now  are 
essentially  Presbyterian  institutions,  placed  in  immediate 
connexion  with  the  National  Presbyterian  Church,  and  the 
Principals,  Professors,  Regents,  and  others  holding  office 
therein  have  been  and  are  (by  law)  required  to  be  profess- 
ing members  of  the  Presbyterian  Church,  and  as  such  to 
subscribe  to  the  last-mentioned  confession  of  faith  upon 
being  admitted  to  office.     That  the  Episcopal  Church, 
which  was  so  as  aforesaid  the  Established  Church  in  Scot- 
land during  the  period  which  intervened  between  the  ssdd 
year  1662  and  the  Revolution,  and  the  respective  times 
when  the  said  testator,  John  Snell,  made  his  will,  and 
when  he  died,  was  a  Protestant  Church,  the  government 
whereof  was  vested  in  Archbishops  and  Bishops,  and  the 
clergy  whereof,  as   the    defendants  believe,   derived   or 
deduced  their  ordination  through  a  succession  of  Protestant 
Bishops  in  Scotland,  from  those  who  had  held  the  office  of 
Bishops  in  the  Church  of  Rome  prior  to  the  Reformation 
in  that  kingdom.     That  during  the  period  aforesaid  the 
sud  Scottish  Episcopal  Church  was  a  religious  body  or 
commimion  entirely  distinct  from  and  independent  of  the 
Established  Church  of  England ;  and  that  it  differed  there- 
from in  divers  important  particulars,  as  well  in  respect  of 
its  ceremonial  and  its  doctrines  and  articles  of  faith,  as  of 
its  internal  discipline  and  government:  and  in  particular 
the  defendants  believe  that  the  said   Scottish  Episcopal 
Church  administered  the  Holy  Sacraments  in  an  accepta- 
tion and  manner  extremely  different  from  those  which  were 
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1846.         known  to  and  approved  by  the  said  Established  Churdi  of 

2;;;;;^      England;  and  further,  that  the  said  Church  never  in  any 

^    ^*  manner  acknowledi^ed  as  the  standard  of  its  doctrines  the 

Glasgow       rr»  .  .  .  .  t  • 

CoLLBos.      Thirty-nine  Articles,  and  did  not  use  any  regular  Liturgy  or 
authorised  forms  of  prayer  for  public  worship,  and  never 
adopted  or  introduced  into  its  religious  service  the  Book  of 
Common  Prayer;  on  the  contrary,  the  defendants  believe 
that  the  first-mentioned  confession  of  faith,  which   was 
drawn  up  and  adopted  by  the  Protestant  Church  in  Scot- 
land upon  or  shortly  afler  the  Beformation  in  that  kingdom, 
and  was  ratified  by  an  act  of  Parliament  of  the  year  1567, 
was,  during  the  period  aforesaid,  the  only  standard  of  the 
faith  and  doctrines  of  the  said  Scottish  Episcopal  Church* 
That,  although  the  last-mentioned  church  was  an  Episcopal 
Church,  and  governed  by  Archbishops  and  Bishops,  the 
same  nevertheless  was,  in  respect  of  its  discipline,  subject 
to  the  authority  and  control  not  only  of  Kirk  Sessions,  (in 
like  manner  as  the  said  Presbyterian  Church),  but  also  of 
Presbyteries,  (which  were  composed  of  the  clergy  within 
certain  specified  districts,  and  of  which  some  experienced 
clergyman  nominated  by  the  Bishop  was  Moderator),  as 
well  as  of  Diocesan  Synods,  in  which  the  Bishop  of  the 
diocese  in  person  or  his  representative  presided;  and  that 
the  Supreme  Ecclesiastical  Court  and  governing  body  of 
the  said  Church  was  a  National  Synod  or  General  Assem- 
bly, which  was  convened  and  held  by  the  permission  of  the 
king,  and  presided  over  by  His  Majesty  in  person,  or  his 
High  Commissioner.     That,  during  the  before-mentioned 
period,  no  connexion  subsisted,  either  by  law  or  usage,  be- 
tween the  said  Episcopal  Church  and  the  Church  of  Eng- 
land.    That,  according  to  the  defendants'  belief,  the  only 
material  difierence  between  the  said  Episcopal  Church  as 
the  same  subsisted  in  Scotland  prior  to  the  Revolution,  and 
the  said  Presbyterian  Church  which  was  thereupon  substi- 
tuted in  its  stead,  consisted  in  the  former  being  under  the 
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goyernment  of  Bishops;  the  ritual  and  form  of  worship, 
as  well  as  the  faith  and  doctrines  of  both  the  said  Churches 
being,  in  all  essential  respects,  the  same. 

The  defendants  then,  afler  alleging  that  the  testator  was 
born  in  Ayrshire,  and  that  he  was  educated  in  Glasgow 
University,  under  Professor  James  Dahrjrmple,  afterwards 
Lord  Stair,  (a  zealous  Presbyterian),  stated,  that,  in  1661, 
when  the  University  was  Presbyterian,  he  presented  a  copy 
of  Walton's  Polyglot  Bible  to  the  University  Library, 
and  at  the  same  time  wrote  a  letter  to  the  Principal,  Mr. 
Robert  Baillie,  (who,  as  the  defendants  alleged,  was  known 
in  history  as  an  eminent  and  zealous  Presbyterian  divine, 
and  as  having  joined  in  preparing  the  ^^  Westminster  Con- 
fession of  Faith"),  shewing  his  great  attachment  to  the  Uni- 
versity. The  letter,  which  was  produced  in  Court  at  the 
hearing,  contained  this  passage : — '^  My  education  in  that 
place  (the  University  of  Glasgow),  imder  the  tutelage  of 
the  truly  honourable  and  eminent  Sir  James  Dalrymple, 
obliges  me,  in  gratitude,  to  wish  you  prosperity ;  that^  as 
your  religion  and  great  learning,  so  also  your  loyalty  may 
make  you  famous  to  succeeding  generations ;  and  truly  I  do 
think  it  my  duty  to  oiFer  my  small  mite  to  promote  the 
same,  humbly  beseeching  you  and  the  rest  of  your  brethren, 
the  members  of  that  honourable  society,  to  accept  of  this  as 
the  first  fruits  of  my  affection  to  you." 

The  defendants  then  stated  their  belief  that  a  principal 
object  which  the  testator  had  in  view  in  founding  the  said 
charitable  endowment  was  to  confer  a  substantial  benefit  on 
the  College  of  Glasgow,  as  a  testimony  of  his  affection  and 
gratitude  to  that  institution,  by  giving  to  yoimg  Scotchmen 
who  had  been,  or  should  be,  scholars  there,  the  privil^e  of 
being  appointed  to  exhibitions  for  their  support  and  main- 
tenance during  the  further  prosecution  of  their  studies  at 
the  University  of  Oxford,  and  by  vesting  the  patronage  or 
right  of  nomination,  to  such  exhibitions  in  the  Principal, 
Professors,  and  Regents  of  the  said  College  of  Glasgow. 
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1846.  That,  judging  from  the  language  of  his  said  will^  it  might 
Att.-Gbn.  ^^y^  been,  and  probably  was,  a  further  object  of  the  testa- 
^   ^*  tor  to  benefit  the  National  Church  of  Scotland^  by  pro- 

CoixBOB.  Tiding  for  it  a  supply  of  clergymen,  natives  of  Scotland, 
who,  after  receiying  their  preliminary  education  at  the  Col- 
lege of  Glasgow,  should  have  enjoyed  the  advantage  of 
completing  their  academical  studies  at  Oxford.  The  de- 
fendants, however,  submitted  that  there  was  no  reason  to 
believe  that,  in  making  the  said  endowment,  the  testator 
had  any  special  regard  for  the  said  Scottish  Episco])al 
Church,  or  any  special  desire  to  promote  the  advancement 
or  spiritual  interests  thereof,  save  in  so  &r  and  so  long  as 
the  said  church  was  and  continued  to  be  the  national  and 
established  church  of  his  native  country. 

The  defendants  then,  after  stating  that  the  national  re- 
ligion of  Scotiand  having  ceased  to  be  Episcopalian,  and 
become  Presbyterian,  an  exact  and  literal  compliance  with 
the  directions  of  the  will  became  impracticable,  alleged  that 
the  information  of  1690  was  filed  upon  that  ground,  and 
that  the  effect  of  the  decretal  order  of  1693  was,  that  the 
said  exhibitions  or  scholarships  at  Balliol  CoU^e  should  be 
established  for  the  benefit  of  natives  of  Scotiand  who  had 
previously  studied  at  the  College  of  Glasgow ;  but  that,  so 
far  as  it  was  proposed  by  such  charity  to  provide  a  supply 
of  clergy  for  the  National  Church  of  Scotland,  such  object, 
having  become  impracticable,  should  be  abandoned;  and 
that  the  said  exhibitioners  or  scholars  should  not  be  bound, 
as  in  the  will  required,  to  take  orders  or  to  return  into 
Scotland  for  their  preferment ;  and  tiie  defendants  expressed 
their  belief  that  the  effect  of  this  decretal  order  had  not  been 
affected  by  any  subsequent  information,  decree,  or  order. 

The  defendants  then,  after  adverting  to  the  various  sta- 
tutes of  Geo.  2,  Geo.  3,  and  Vtct,  mentioned  in  the  in- 
formation, stated  that  they  were  advised  and  believed  that 
the  effect  of  those  statutes  was  in  no  manner  to  re-establish 
prelacy  or  an  Episcopal  Church  as  the  National  Church  of 
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Scotland,  but  only  to  remove  certidn  pains  and  penalties  to         1846. 
which  the  members  and  frequenters  of  the  Episcopal  Church      ^     'g 
in  Scotland  were  then  or  theretofore  subject.  ^' 

Glasgow 

They  then  averred  as  follows : — "  That  the  said  Presby-  Collbob. 
terian  Church  is  now  the  National  Church  of  Scotland  by 
law  established,  and  that  prelacy  or  the  Episcopal  Church 
in  that  kingdom  is  merely  a  body  or  sect  of  dissenters,  and 
in  nowise  recognised  or  acknowledged  by  law,  but  simply 
tolerated,  to  the  extent  of  the  members  or  frequenters 
thereof  being  placed  on  the  same  footing  with  Roman  Ca- 
tholics and  other  persons  dissenting  from  the  Established 
Church  in  Scotland,  and  relieved  from  the  pains  and  penal- 
ties to  which  before  the  passing  of  the  said  last-mentioned 
acts  of  Parliament  they  were  subject  and  liable.  That 
there  is  now  in  Scotland  a  religious  sect  or  body  of  persons 
dissenting  from  the  Established  Presbyterian  Church,  who 
call  themselves  the  Protestant  Episcopal  Church  in  Scot- 
land, and  who  are  tolerated  in  that  kingdom  in  like  manner 
as  any  other  body  of  dissenters  there,  but  are  not  in  any 
manner  recognised  by  the  State  as  a  National  or  Established 
Church;  but,  on  the  contrary,  these  defendants  say  that  the 
members  of  the  said  religious  sect  or  body  stand  in  the  same 
position  in  Scotland,  with  reference  to  the  Established 
Church  of  that  kingdom,  as  the  congr^ations  of  the  said 
Scotch  Presbyterian  Church  do  in  England  with  reference 
to  the  Established  Church  of  England.  That  the  said  re- 
ligious sect  or  body  consists,  as  the  defendants  believe,  of 
six  persons,  who  take  to  themselves  the  title  of  Bishops, 
but  who  have  no  legal  right  to  such  title,  and  are  not  in 
any  manner  nominated,  recognised,  or  paid  by  the  State  as 
bishops,  and  also  of  a  considerable  number  of  persons  who 
assume  the  titles  of  Priests  and  Deacons,  and  officiate  as 
ministers  or  pastors  of  congregations  of  dissenters  professing 
to  belong  to  the  Episcopal  Conmiunion,  as  well  as  of  a  body 
of  laity  who  form  such  congr^ations ;  and  that  the  said 
persons  so  calling  themselves  bishops  as  aforesaid  profess  to 
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1846.        exercise  Episcopal  functions  on  or  over  certain,   thomgh 

' — "^      the  defendants  cannot  say  what»  particular  districts,  and 

V.  save  as  aforesaid  the  defendants  deny  that  what  is  in  the 

CoLLBG^      8&^d  information  termed  the  Protestant  Episcopal  Church 

in  Scotland  is  now  recognised  by  the  state." 

The  defendants  then^  after  admitting  that  the  chapels  in 
communion  with  the  said  Episcopal  Church  had  increased ; 
and  that  the  congregations  thereof,  but  not  the  chapels 
themselves,  (there  being  no  endowments),  afforded  a  means 
of  maintenance  to  a  considerable  number  of  persons  calling 
themselves  clergymen  of  that  Church ;  and  that  some,  but 
not  many,  of  the  natives  of  Scotland  were  educated  with  a 
view  of  entering  into  holy  orders  and  officiating  as  minis- 
ters of  such  congregations,  averred  as  follows :  '^  That, 
although  what  is  in  the  said  information  improperly  called 
the  Protestant  Episcopal  Chim^  in  Scotland  is  not  in  com- 
munion with  the  Established  Chim^  of  England,  and  the 
Bishops  of  the  said  Church  of  England  do  not,  as  the 
defendants  believe,  recognise  ordination  conferred  by  the 
persons  assuming  to  themselves  the  functions  and  title  of 
bishops  of  the  said  Episcopal  Church  in  Scotland,  never- 
theless, the  said  last-mentioned  Church  has  in  later  times 
gi^ually  become  more  and  more  closely  assimilated,  both 
in  its  doctrines  and  ceremonials,  to  the  said  Established 
Church  of  England,  and  more  especially  by  the  introduc- 
tion in  its  public  worship  of  nearly  the  same  Liturgy 
and  Book  of  Common  Prayer,  and  the  adoption  of  the 
same  articles  of  religion  as  the  standard  of  its  faith  and 
doctrine,  insomuch  that  the  said  two  churches,  though  not 
identical,  or,  so  far  as  the  defendants  know  or  believe, 
in  communion  with  each  other,  are  now,  as  respects  their 
doctrines,  ceremonial,  and  discipline,  similar  to  each  other. 
That,  in  proportion  as  such  assimilation  has  proceeded, 
the  said  Episcopal  Church  in  Scotland  has  departed  more 
and  more,  and  that,  in  fact,  it  now  differs  very  widely, 
not  only  in  government  and  discipline,  but  also  in  ritual 
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and  doctrine^  from  the  Episcopal  Church,  which  was  so  as        1846. 
aforesaid  the  national  church  of  Scotland  prior  to  the  Re-     att-Gek. 
volution.     And  the  defendants  believe  that  there  does  not      ^    ^* 
now  exist  in  Scotland  any  organised  body  of  persons  of  the      Collbob. 
Episcopalian  communion,  who  adhere  to,  or  profess  to  be, 
or  are,  in  fact,  members  or  ministers  of  the  said  last-men- 
tioned Episcopal  Church." 

The  defendants  then  submitted,  that,  under  the  circum- 
stances aforesaid,  the  object  of  the  said  charity,  and  of  the 
founder  thereof,  so  far  as  the  same  related  to  the  Church  of 
Scotland,  was  not,  as  they  believed,  to  benefit  any  parti- 
cular church  or  ecclesiastical  body,  but  generally  to  promote 
the  cause  of  religion  and  the  welfare  of  the  Church,  as  the 
same  might  be  by  law  established  in  Scotland ;  and  as  evi- 
dence thereof  the  defendants  insisted,  that  when  the  testator 
by  his  will  directed  that  the  said  exhibitioners  or  scholars 
should  enter  into  holy  orders  and  return  into  Scotland,  there 
to  take  the  preferment,  he  must,  by  the  term  "  preferment," 
have  understood,  and  did  in  fact  understand  and  employ 
that  term  in  its  only  legal  acceptation,  viz.  a  positive  legal 
preferment  and  provision  in  the  National  Church  of  Scot- 
land, and  not  a  mere  casual  and  precarious  employment,  for 
which  the  remuneration  should  depend  upon  the  voluntary 
bounty  of  the  members  of  a  dissenting  congregation ;  and 
as  further  evidence  of  such  intention,  the  defendants  averred 
that  the  selection  and  nomination  of  the  sidd  exhibitioners 
and  scholars  were,  by  the  will  of  the  testator,  expressly 
given  and  entrusted  to  the  said  College  of  Glasgow,  which, 
being  a  national  institution  for  public  education,  must  have 
been  expected  from  time  to  time  to  adapt  and  conform  it- 
self, as  in  fact  it  had  adapted  and  conformed  itself,  to  the 
National  Church,  as  from  time  to  time  established  by  law 
in  Scotland ;  in  like  manner  as  the  Universities  of  Oxford 
and  Cambridge  have,  since  the  Keformation  in  England, 
conformed  to  the  National  Church  by  law  established  in 
England.     That  even  if  the  object  of  the  charity  had  been 

VOL.  11.  Y  y  c.  c.  c. 
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1846.        to  benefit  the  particular  form  of  Episcopal  Church  as  then 
Att.-Gbn.     hy  law  established  in  Scotland^  and  not  the  cause  of  the 
^'  Protestant  religion  and  the  National  Church  of  Scotland 

CoLLBOB.  generally,  yet  tlie  said  charity  ought  not  to  l)e  allowed  to 
benefit  the  present  Episcopal  Church  in  Scotland,  such 
church  not  being  the  same  as  the  Episcopal  Churdi  that 
was  established  in  Scotland  at  the  time  of  thd  institution  of 
the  sidd  charity,  but  dififering  therefix>m  in  many  important 
points  of  discipline  and  doctrine,  as  before  stated  and  ex- 
plained. And  that  even  if  the  present  Episcopal  Church 
in  Scotland  had  been  identical  with  the  church  as  by  law 
established  at  the  time  of  the  institution  of  the  said  charity, 
it  would  still,  for  the  reasons  before  appearing,  be  impossible 
or  impracticable  now  to  carry  into  effect  the  trusts  of  the  said 
will  in  strict  and  liteial  compliance  with  the  tenns  and  con- 
ditions thereof. 

The  other  material  averments  of  the  answer  which  re- 
lated to  the  manner  in  which  the  charity  is  at  present  ad- 
ministered, will  be  foimd  in  the  judgment 

The  cause  now  came  on  for  hearing. 

It  was  agreed  between  the  parties,  that  at  the  hearing  of 
the  cause,  and  in  all  subsequent  proceedings,  they  should  be 
at  liberty  to  refer  to  and  use  in  evidence  in  support  of  their 
respective  cases,  any  printed  book  or  document  of  a  theolo- 
gical or  historical  character,  or  relating  to  the  Universities 
of  Glasgow  or  Oxford,  or  to  the  ecclesiastical  laws  and 
usages  of  the  Established  Church  of  Scotland,  and  the  Scot- 
tish Episcopal  Church  ana  the  Established  Chiurch  of 
England,  subject  to  all  just  exceptions  as  to  the  credibility 
of  such  books  and  documents. 

Mr.  Wigram  and  Mr.  Roundell  Palmer  for  the  relators. — 
The  question  is,  whether  a  preference  ought  not  to  be  given  to 
duly  qualified  persons  whose  object  in  taking  the  exhibitions 
is  to  qualify  themselves  for  becoming  Episcopal  ministers  in 
Scotland.     The  proportion  of  exhibitioners  who  have  taken 
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orders  within  the  last  twenty  years  is  very  few.  The  Es-  1846. 
tablishment  is  at  present  substantially  a  lay  establishment,  Att.-Gbn. 
except  that  the  exhibitioners  do  not  go  into  the  army  or  glas'oow 
navy.  The  first  point  for  consideration  is,  whether  the  Collboe. 
relief  sought  by  this  information  is  inconsistent  with  the 
previous  decrees  and  orders  relating  to  the  charity,  or  with 
the  law  as  affecting  Scottish  Episcopalians.  There  is 
nothing  adverse  to  that  relief  in  the  decree  of  Lord  Samers, 
inasmuch  as  that  decree  provides  for  no  scheme,  and  is  silent 
upon  the  construction  of  the  testator's  will.  The  state  of 
the  Scottish  Church  at  that  time  sufficientiy  accoimts  for 
the  course  which  Lord  Somers  took  in  not  interfering.  It 
would  have  been  impracticable  to  do  so  with  any  effect. 
Presbytery  had  been  restored  by  the  statutes  of  William  & 
Mary,  and  the  violence  of  the  Presbyterian  party  against 
the  Episcopalians  was  such  as  to  render  the  success  of  any 
such  interference  very  doubtful  This  violence  had  not 
abated  in  1709,  when  the  Presbyterians  actually  imprisoned 
Greenshields,  an  Episcopalian  clergyman,  for  mimstering  and 
preaching  in  Edinburgh:  RusseWs  History  of  the  Church  in 
Scotland,  VoL  2,  p.  392.  That  was  an  illegal  proceeding; 
for  the  exercise  of  Episcopalian  worship  (though  Episcopacy 
was,  by  law,  merely  a  tolerated  species  of  dissent  (a)  )  was  not 
proscribed  by  the  Act  for  the  Union  (ft),  or  any  other  act. 
However,  tiie  violence  done  to  Greenshields  led  to  the  pass* 
ing  of  the  statute  10  Ann.  c  7,  in  which  the  exercise  of  re- 
ligious worship  by  the  Episcopalians  is  expressly  protected 
by  the  legislature.  So  things  remained  until  tiie  rebellion 
of  1745,  which  occurred  a  few  months  after  Lord  Sard* 
wiche  made  his  decree — a  decree  of  a  preliminary  and  general 
nature  (c),  and  not  conclusive,  it  is  submitted,  as  to  the 

(a)  Queen  Anne,  in  a  public  (c)  9  Mod.  407.    See  the  ob- 

documehty  expressly  called  them  aervations  (in  argument ),  in  At' 

diasenters.    See  Oldmixon's  His-  torn^-Gfeneral  v.  Oreeny  2  Bro. 

tory  of  England,  p.  806.  C.  C.  464. 

(6)  6  Ann.  c.  8.    See  art.  26. 
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Ig4^  mode  of  legoladzig  die  clmrity*  The  coozae  all^eflE  to  facre 
been  taken  by  die  Scotdidi  E^iscopaliaim  in  tfaat  lebdEoo, 
gave  occawon  to  die  enactmenta  againat  ihessL  eontamned  in 
die  statutes  19  Geo.  3,  c  38,  and  21  Geo.  2,  c  34.  Tbose 
enactmoita  were  so  stnng<Qity  diat  the  persons  aguiiHt 
wiuxn  they  were  aimed  left  Scotland  in  grest  nnmb^sv  snd 
took  refoge  in  America:  and  in  1759,  wfien  Lord  Keeper 
Hemiey  pronoonced  bis  decree,  the  Sootd^l^pffloopacj  was 
almost  sank  in  oblivion.  From  die  dbort  note  of  wbat 
poeaed  befi>re  die  Lord  Keeper,  as  stited  in  Vaey  (a},  tbe 
didcixaBion  appears  cfiiefly  to  ba;ve  related  to  &  eondmrt  of 
BalEoI  CoD^e.  At  all  events^  nothing  appears  to  hare  been 
decided  adToraely  to  the  dazm  of  die  present  rdators.  We 
then  come  to  die  year  1784^  when,  in  cooseqxieDee  of  the 
aeporation  between  dixa  coimiry  and  America,  die  X^isoo- 
paEans  who  were  domirilpd  there  diooght  it  neceaairy  to 
sypoint  a  bsdiop.  One  of  tbor  clergy  was  accogdiugiy 
copsecfated  in  Scodand  by  an  Episci^Ml  bidiop  thane.  This 
was  done  with  the  consent  of  the  Eng&di  bench  of  biidic^; 
and  the  reasons  for  the  oooscradMi  taking  (Jace  in  Scot- 
land are  stated  in  Kosseirs  MsaXarj.  Tbe  effect  <^  this 
proceeding  was  to  bring  to  mind  die  exktence  of  an  Epis- 
o^pocy,  which,  thongh  mnch  shaken,  had  nerer  been  declared 
illegal,  and  had  never  ceased  to  exist.  The  death  of  the 
Pretender,  in  1788,  removed  all  obstacles  to  the  open  recog- 
nition of  its  existence ;  and  by  the  statutes  32  GVo.  3,  c  63, 
and  3  &  4  VicL  c.  33,  it  is  expressly  recognised  and  pro- 
tected. Under  these  circumstances,  what  is  there  to  prevent 
the  applicadon  of  the  charity  to  the  educadon  of  Scot- 
tish Episcopalians,  if  that  was  the  intention  of  the  testator? 
If  the  established  Chnrch  of  Scotland  again  became  Episco- 
pal, would  the  Court  hesitate  to  take  that  course,  and  why 
should  it  hesitate  to  do  so  now  ?  Can  it  be  argued  that  the 
want  of  fixed  preferment  for  Episcopalians  in  Scotland,  is 

(a)  3  Yea.  650,  n. 
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a  circumstance  in  itself  sufficient  to  counteract  the  clearly 
expressed  intentions  of  the  testator  as  to  the  class  of  persons 
whom  he  intended  to  benefit  ? 

This  brings  us  to  the  second  question^  namely^  as  to  the 
construction  of  the  wilL  The  testator,  who  at  the  time  of 
making  his  will  was  domiciled  in  England,  must,  upon  the 
whole,  be  taken  to  have  been  an  Episcopalian  at  that  time. 
Considering,  therefore,  the  events  which  had  occurred,  and 
the  state  of  the  laws  by  which  the  Church  of  Scotland  (then 
Episcopal)  had  been  re-established  and  was  then  supported, 
he  must,  by  the  term  "  holy  orders,"  be  considered  to  have 
meant  orders  conferred  by  Episcopal  ordination.  What  was 
the  notion  of  ordination  at  that  time  ?  In  the  writings  of 
the  Presbyterians  there  was  no  recognition  of  "  holy  orders," 
nor  of  "  bishops,"  or  *'  priests,"  in  the  important  sense  in 
which  those  terms  were  used  by  Episcopalians.  Ordination 
by  a  bishop  was  considered  so  necessary  to  an  Episcopalian 
clergyman,  that  Sharp  and  Leighton,  previously  to  their  con- 
secration as  bishops,  were  ordained  deacons  and  priests  (a). 
That  event  occurring  in  1661,  must  have  been  well  known 
to  the  testator.  Besides,  ordination  in  the  Episcopal  sense 
was  cither  expressly  mentioned  or  clearly  intended  in  the 
statutes  which  had  then  but  recently  been  passed.  By  the 
Stat.  Car.  2,  FarL  1,  Sess.  2,  Act  1,  the  King  ^^  doth  redin- 
tegrate the  state  of  bishops,  their  ancient  places,  &c, 
and  doth  restore  them  to  the  execution  of  their  Episcopal 


1846. 


Att.-Gbk. 

V, 

Glasgow 

COLLEOB. 


(a)  Before  that  period,  instances 
had  occurred  of  persons  being 
consecrated  bishops  without  hav- 
ing previously  received  Episcopal 
orders.  See  the  case  of  Arch- 
bishop Spottiswoode :  Spottisw. 
614.  And  for  other  instances, 
see  Collier,  Eccl.  Hist.  Vol.  2,  p. 
702.  But  at  the  time  of  Sharp's 
and  Leighton's  consecration,  the 
Act  of  Uniformity  (stat.  13  &  14 


Car.  2,  c.  4,)  was  probably  pre- 
pared. According  to  Burnett,  it 
influenced  the  English  bishops  in 
deciding  that  those  two  ecclesias- 
tics should  beepiscopally  ordained 
before  they  were  consecrated. 
The  statute,  however,  as  regards 
bishops,  is  not  explicit :  see  sec- 
tion 14;  and  consider  the  Arch- 
Ushop  of  Canterbury  8C<ue^  2  Rep. 
46  a. 


IML        fimetiaii.  pieeoiena  in  dbs  ffhmnrfc,  power  of 

Ac  Tlie  next  impartBit  set  mm  tbt  of  Cfar.  2^  FkL  1, 
SeflL.  3y  Aet  3,  ^  Agaaitt  wyuilajB.  aid  AabeCeiiee;'' 
fly-  wincfa.  miiuHttsB  webb  tti  m  d^KiveB  wsd  ok 
cancnr  widi  tras  TMwfiinii  in.  acts  ck  f  niin'fc 
Then  ftOoirad  00*.  1,  FtaL  i.  Sen.  3»  Aet », 
^  Aa  Jbet  igifiMit  milBwfbl  OranHiCuBs;:'^  wwreb^  it  wis 
ff'WM'*^^  dims  *^iio  penoa  or  poBnos  absU  pname  tt> 
ordain  anj  penoa  to  Ae  ofiee  and  wixk  of  m  ■■Brter, 
ezoepc  tbase  who  had  mthgitf  by  the  Inn  of  the  kio^ 
dom;  and  no  penoa  absU  tike  onliiwtiiM  ttam  wmj  boi 
ndi  M  were  IcwfoSr  aatbonaed  to  gsi'e  die  SBe;*  and  it 
w»  dedbRd,  Airt  aD  pretaded  unEtiuM  ■»  IS61, 
wUek  bHi  aot  been  or  AonU  not  rhuiftii  be  Miwiliwg 
to  tbe  appobitBcnt  flf  t&e  kv,  abnU  be  nB  aid  BvaU, 
aad  uit  uiooe  odierwse  onUned  wjooH  be  *  no  ■inirtcfSh* 
This  act  was  pa«ed  ia  ICTS;  fiie  ycBBOidf  bcAre  Aedale 
oTl&etertitor'swilL  TlierewaB»  dierefere^at  Aal  timeiio 
TagDeneai  in  the  term  "holy  ardent*  aad  Aat  fxfntmm 
CBmot  Dowbeappfied  toordenwUehweredKniHegalyaiid 
wfaidi  nnvt  hare  been  known  bjdie  teatotor  to  be  iDegaL 
In  Lady  Hettle^s  Com  (a\  it  wae  beU,  Aat  iht  term 
**  Godly  mimalerB  '  eould  not  be  s^^fied  to  petaoMS  whom 
the  testatrix  thoo^  mi^odly  by  law.  In  tihe  abwcnce  of 
anything  in  this  will  to  diew  that  die  teetator  gare  a  parti- 
eidar  miapiing  to  die  tenn  '^holy  orderB,"  he  most  be  taken 
to  hare  naed  it  in  the  senae  in  which  it  is  osed  by  Episcopa- 
lians; and  in  the  Qmeem  t.  ABOis  (6),  Lord  LymdhMrst  and 


(g)  Jtiormif  Gmmmiw.Shart,  The  biding  of  the  slat.  41  Gso. 

9  Sim«  502;  in  which  ene  see  the  3,e.63,iiicliideiSeotliriideigj- 

remsA  of  Sir  LamedU  SkadwtU  men  amongst  pencm  in  holy  of^ 

on  the  Westmineier  Confiaerion  ders;  bat  in  the  body  of  the  act 

of  Faith,  p.  61 4«  they  are  not  mentaooed  as  or- 

(^)  10  CI.  &  Fin.  634;  see  pp.  dained  minieten.    It  seems  thii 

861,  906.    See  sUt.  16  Car.  1,  apenonwhoisa*'gnidiimteofoBe 

c.  27;  13  Car.  2»  sUL  1,  e.  2.  of  the  UniTsnities  of  Ozidid  or 
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JjordCottenham  expressed  their  opinions  to  be^  that  the  term         1846. 
"  holy  orders  "  when  so  used  means  orders  conferred  by     ^ttTgbn 
Episcopal  ordination.     Of  the  same  opinion  evidently  were  »• 

Lord  Samers  and  Lord  Hardwicke,  Then  is  there  anything  Gollbob. 
in  this  will  to  control  that  meaning?  Certainly  not.  At 
the  date  of  the  will>  Oxford  was  the  citadel  of  the  High 
Church.  The  scholars  who,  by  the  provisions  of  the  will, 
were  to  go  there,  must  necessarily,  on  their  entrance,  sub- 
scribe the  Thirty-nine  Articles;  and  in  taking  their  degree, 
not  only  subscribe  those  articles,  but  declare  that  everything 
in  the  Common  Prayer  Book  is  agreeable  to  the  word  of 
Grod.  It  had  been  the  plan  of  the  monarch  to  assimilate 
as  much  as  possible  the  Church  of  Scotland  to  the  Church 
of  England.  The  testator  must  have  intended  to  prepare  a 
learned  clergy,  who  would  promote  and  advance  the  assimi- 
lation. The  scholars  were  to  take  no  benefice  or  preferment 
in  England  or  Wales,  but  were  to  return  to  Scotland,  and 
in  no  case  to  come  back.  That  must  have  been  with  a 
view  to  promulgate  in  that  country  the  doctrine  and  cus- 
toms of  the  church  in  which  they  had  been  educated.  Why 
then  should  it  be  supposed  that  the  testator  meant  any 
other  than  Episcopal  orders,  or  intended  to  benefit  any  other 
than  an  Episcopal  establishment?  Why  should  the  Episco- 
palians, on  the  ground  of  having  lost  the  benefit  of  a  Church 
Establishment,  be  deprived  of  the  benefit  of  this  charity 
also?  The  testator  did  not  contemplate  that  the  State  would 
agun  undergo  revolution  and  throw  off  Episcopacy:  and  as 
he  could  not,  imder  the  circumstances  of  the  times,  be  indif* 
ferent  upon  the  question  whether  Presbytery  or  Episcopacy 
should  prevail,  he  must  have  made  these  provisions  with  a 
view  to  the  continuance  of  Episcopacy. 

The  remaining  question  is,  whether  the  present  Episco- 
pal Church  in  Scotland  is  identical  with  the  Church  which 

Cambridge,  and  in  holy  orders,"  man  of  the  Church  of  England, 
may  be  assumed,  in  an  English  In  re  TkeKin^iQrammar School^ 
Court  of  Justice,  to  be  a  clergy-      Warwick^  1  Phillips,  664. 
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1846.  existed  there  at  the  date  of  the  testator's  will ;  and  it  is  dear 

Att.-Gkn.  f^^  history  that  it  is  so.    {Buss.  Hist.  VoL  2,  p.  259). 

Glasoow  ^^^  want  of  temporal  possessions  cannot  affect  the  exist- 

CoLLsoc.  ence  of  the  Church  or  its  bishops  in  a  spiritual  sense  (a). 

Mr.  Bussell  and  Mr.  Bolt,  (with  them  Mr.  fF.  BuOer),  for 
Glasgow  Collie. — The  prevailing  object  of  the  testator 
was  to  have  young  men  from  Scotland  educated  at  Oxford. 
He  took  care  also  to  provide  that  they  should  not  stay  here, 
but  take  orders,  return  to  Scotland,  and  make  their  way 
there  as  well  as  they  could.  The  Court  has  said,  by  its 
decrees  and  orders,  that  this,  to  the  full  extent,  cannot  be 
done.  It  has,  accordingly,  sanctioned  a  departure  firom  the 
original  scheme  of  the  testator,  and  persons  who  have  not 
taken  orders  have  had  the  benefit  of  the  charity.  The 
course  pursued  has  been  attended  with  great  success ;  many 
of  the  most  able  and  respectable  men  in  Scotland,  though 
not  Episcopal  clergymen,  having  received  their  education 
through  the  bounty  of  the  testator.  The  Court,  acting 
upon  a  well-established  doctrine,  has  carried  the  testator's 
intentions  into  execution  cy  pres ;  and  there  is  no  reason, 
especially  considering  the  time  that  has  elapsed  since  the 
first  of  these  decrees  was  pronounced,  to  depart  from 
the  principles  of  them.  But,  can  the  Court  depart  from 
the  principles  of  tliem  ?  By  the  law  of  the  land  there  can 
be  no  Prelacy  or  Episcopacy  in  Scotland.  The  law  in  that 
point  is  unalterable,  except  by  act  of  Parliament  This 
Court  must  look  at  the  question  as  a  Scotch  court  of  law 
would  look  at  it,  and  the  law  of  Scotland  knows  of  no 
bishops.  [The  Vice'Chancettor. — Is  it  ill^al  to  provide  for 
Dissenters  in  Scotland  ?]  The  title  of  **  Bishops  of  the 
Epbcopal  Conmiumon  in  Scotland,"  is  not  recognised  by 
the  courts  of  law   in  that  country:  Drummond  v.  I^ar^ 

(a)  See  "  The  Bishop,"  an  old      bert's  Poems)  by  Pickering,  in 
poem,  by  Christopher  Harvey       1839. 
M.  A. ;  republished  (with  Her- 
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quhar  (a).    Without,  however,  dwelling  on  that  point,  why         1846 
should  this  Court,  except  upon  the  strongest  reasons,  de-      ^     ^T^ 
part  from  its  own  decrees,  in  favour  of  a  religious  body  «• 

which  is  not  the  established  Church  of  the  country,  and  not  Collbob. 
agreeable  to  the  great  mass  of  the  people  ?  It  is  said,  that 
the  state  of  the  times  made  it  impracticable  for  Lord 
Somers  to  carry  the  testator's  intentions  into  full  execution. 
But  what  evidence  is  there  of  that  ?  It  is  not  shewn  that 
the  decree  of  1693  might  not  have  provided  for  Episcopa- 
lian clergy.  There  were  no  laws  placing  the  Episcopalian 
clergy,  as  such,  under  penalties  (ft).  If  they  were  perse- 
cuted, it  was  not  by  reason  of  their  profession  and  course  of 
life,  but  because  they  would  not  take  the  oaths  of  allegiance 
and  abjuration.  The  act  of  William  &  Mary,  of  the  22nd 
July,  1689(c),  abolished  prelacy  and  offices  in  the  Church. 
That  of  the  2nd  tess.  of  WilL  &  Mary  (d),  restored  Presby- 
terian ministers  who  had  been  ejected  in  1660  and  1661, 
and  the  5th  act  of  the  same  session  {e)  ratified  the  Confes- 
sion of  Faith.  But  these  were  merely  internal  regulations, 
imposing  no  penalties,  nor  interfering  with  liberty  of  con- 
science. Although,  therefore,  the  Episcopalian  cleigy  were 
not  allowed  to  retain  their  livings  (Episcopacy  being 
abolished),  yet  no  ban  or  prohibition  attached  to  the  per- 
formance of  their  functions  in  any  part  of  Scotland ;  and 
they  did  in  fact  perform  them.  It  was  in  these  circum- 
stances, when  Scottish  Episcopacy  stood  in  the  eyes  of  the 
law  and  of  the  nation  quite  as  high  in  respectability,  if  not 
in  wealth,  as  it  ever  had  done,  or  has  ever  since  done,  that 
the  decree  of  Lord  Somers  was  made.  That  decree  settles 
the  terms  of  the  scheme  for  this  charity ;  it  has  been  fol- 

(a)  10  Fac.  Coll.  892.  see,  on  the  other  hand,  **  TheCcue 

(b)  "  NtUli  a  cultu  tuo  peniius  of  the  Episcopal  Clergy  of  Sect- 
excluduntur  nee  pcenis  objieieun"  land  trufy  represented**  Somers's 
tuTy  nisi  Romaniy  si  modo  jura-  Tracts,  Vol.  13,  p.  133. 
mentum  fidelitatu  proestare  ve-  (<?)  Pari.  1,  Seas.  1,  Art.  3. 
«frf,"  &c.    J.  Locke,  Philippe  {d)  Pari.  1,  Sees.  2,  Art.  2. 

k  Limhorch.  6  Jun.  1G89.    But         \e)  Pari.  1,  Sesa.  2,  Art.  6. 
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sect.  It  is  submitted  that  his  object  was,  if  possible,  to  1846. 
promote  religious  learning  in  Scotland  by  means  of  teach-  Att.-Gbn. 
ers  of  the  Established  Church,  who  should  haye  been  bom  Glasgow 
in  Scotland,  and  educated  at  Glasgow  and  Oxford ;  but  if  Collegi. 
this  could  not  be  done,  to  promote  general  learning  amongst 
his  countrymen  by  means  of  Scotchmen  who  should  have 
been  educated  at  Glasgow  and  Oxford.  His  main  desire 
was  to  benefit  his  countrymen  in  general,  and  the  students 
of  Glasgow  in  particular,  by  giving  them  an  Oxford  educa- 
tion. The  expression,  '*  holy  orders,"  has  been  relied  upon, 
on  the  other  side,  in  order  to  negative  this  construction  of 
the  will.  But  if  those  words  render  it  impossible  to  carry 
the  testator's  intentions  into  complete  execution,  and  if^ 
without  them,  his  ruling  object  can  be  effected,  the  Court 
will  not  hesitate  (in  conformity  with  the  principle  upon 
which  it  has  hitherto  acted),  to  reject  those  words.  The 
charity  ought  not  to  fail  or  be  diverted  into  a  different 
channel  because  a  subordinate  object  of  the  testator  can- 
not be  fulfilled.  Dmmiing  College  C<ue  (a);  Attorney-General 
V.  Ironmtmgers^  Company  (ft).  Besides,  admitting  the  words 
^^  holy  orders,"  to  have  been  used  in  the  sense  contended  for 
on  the  other  side,  can  it  be  consbtent  with  public  policy 
(more  especially  considering  the  solemn  dedarations  which 
are  made  by  persons  about  to  enter  into  Episcopal  orders), 
that  such  bonds  as  the  testator  mentions  should  be  executed  ? 
And  if  the  establishment  of  Episcopacy  be  regarded  as  a 
main  object  of  the  testator,  does  not  that  construction  also 
involve  a  partial  failure  of  his  will  ?  For  what  "preferment" 
(using  that  word,  as  it  must  be  here  used,  in  its  legal  sense) 
can  Episcopalian  clergymen  now  obtain  in  Scotland  ? 

This  last  consideration  is  a  strong  argument  to  shew,  that 
the  holy  orders  intended  by  the  testator  were  orders  in  the 
Established  Church,  whether  that  Church  were  Episcopal 


(a)   AmU.  550,  571;  3  Yes.  714;  5  Yes.  900;  8  Yes.  256. 

(5)  Cr.  &  Phill.  208. 
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or  Presbyterian.  The  testator  did  not  contemplate  any 
difficulties  arising  from  the  education  of  Presbyterians  at 
Oxford ;  and  in  Scotland  there  was  no  substantial  difference 
at  that  time  either  in  faith,  or  ritual,  or  discipline,  between 
the  Episcopalians  and  Presbyterians.  Both  adopted  the 
Confession  of  Faith  of  1567 ;  both  used  the  same  mode  of 
administering  the  Sacraments.  No  fixed  form  of  Liturgy 
was  in  use  among  the  Episcopalians ;  nor  did  they  insist 
upon  what  are  called  the  ceremonies  of  the  Church.  And 
with  respect  to  discipline,  although  the  Episcopalians 
claimed  distinctions  for  the  various  orders  of  clergy,  yet 
they  submitted  to  kirk  sessions,  presbyteries,  and  synods : 
{Buss.  HisL  Y6L  2,  p.  259  et  seq.;  Skinner,  Eccl  Hist. 
VoL  2,  pp.  331,  466,  615  (a).)  The  agreement,  however, 
that  existed  between  these  two  religious  bodies  in  the  time 
of  the  testator  has  long  since  ceased.  Admitting  that 
in  form  the  present  Episcopal  Church  in  Scotland  is  the 
same  Episcopal  communion  which  existed  there  in  the  time 
of  the  testator,  yet  in  substance  it  as  much  differs  from  that 
communion  as  fiom  Presbytery  of  the  present  day.  If^ 
then,  by  reason  of  the  requirements  at  Oxford,  or  for  other 
causes,  the  benefits  of  this  will  cannot  be  given  to  Presby- 
terian ministers,  why  should  they  be  transferred  to  minis- 
ters of  a  communion  essentially  different  in  principles  and 
government  from  that  intended  by  the  testator?  It  is 
submitted,  that  the  scheme  or  plan  which  has  been  already 
acted  upon  in  the  management  of  this  charity  must  prevail; 
and  that  the  Court  wiU  not,  in  consequence  of  the  course 


(a)  The  following  passage  (re- 
ferred to  in  Lain^s  History  of 
Scotland^  Vol.  4,  p.  56,)  occurs  in 
Sir  George  Mackenzie's  **  Vindi- 
cation  of  the  Grovemment  of  King 
Charles  the  2nd;**  see  Mackenzie s 
Works,  Vol.  2,  p.  343:—  *'  The 
way  of  worship  in  our  Church 
differed  nothing  from  what  the 
Presbyterians  themselves  prac* 


tised  (except  only  that  we  used 
the  I>oxology,  the  Lord's  Prayer^ 
and  in  Baptism  the  Greedy  which 
they  rejected).  We  had  no 
ceremonies,  surplice,  altars,  cn)68 
in  baptism,  nor  the  meanest  of 
those  things  which  would  be  al- 
lowed in  England  by  the  Dissent- 
ers in  the  way  of  accommoda- 
tion." 


CASES  IN  CHANCERY.  697 

taken  by  the  Attorney-General  in  introducing  at  this  late        IS46. 

period  supplemental  matter  (a  course  which  may  be  repeated  att.-Gik 
by  some  other  Attorney-General  fifty  years  hence),  over-  ^^ 

rule  the  decrees  of  1693  and  1759.  Collbgi. 

Mr.  Wichens  for  Balliol  College. 

Mr.  Wigram  in  reply,  observed  that  Lord  Samers^s  decree 
was  made  expressly  subject  to  any  alteration  that  this  Court 
might  afterwards  sanction ;  and  that  in  Lord  NorthrngtorCs 
decree  there  was  a  reservation  of  liberty  to  apply.  It  was  a 
strong  thing  to  say  that  in  Lord  Somers's  time  there  were 
no  penal  laws  against  Scotch  Episcopalians ;  for  Episcopacy 
was  expressly  abolished.  Upon  the  cy  pres  doctrine  he 
cited  AttoTTiej/'General  v.  Wansey  (a). 

The  Vicb-Chancellor. — The  object  of  the  information  Jufy  2Ath. 
in  this  case,  is  to  cause  a  charity,  founded  by  the  will  of 
Mr.  Snell,  who  died  in  the  year  1679,  to  be  made  directly 
auxiliary,  or  directly  advantageous,  to  a  church  or  religious 
communion,  which  the  Legislature  of  Great  Britain,  in  the 
Stat  32  Geo.  3,  c  63,  has  designated  as  *'  the  Episcopal 
Communion  in  Scotland,"  and  the  Legislature  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  in  the  stat. 
of  the  3  &  4  of  the  Queen,  c  33,  has  described  as  **  the 
Protestant  Episcopal  Church  in  Scotland;"  a  church  or 
communion  that  must  be  taken  to  be  tolerated  in  Scotland, 
to  exist  there  consistently  with  the  law.  For  this  purpose 
the  information  seeks  to  have  the  charity  administered  upon 
a  plan  and  in  a  manner  differing  from  the  present  plan  and 
manner  of  its  administration.  The  proposed  change  is 
resisted  by  the  defendants,  the  Principal,  Professors,  BrC- 
gents,  and  officers  of  Glasgow  College,  who  are  opposed  to 
alteration  of  any  such  kind;  not  contending  that  such  a 
course  would  be  contrary  to  law  in  England  or  in  Scot- 

(a)  15  Yes.  231. 
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1846.        land^  but  insisting  that  it  would  be  at  varianoe  with  ihe 
Att..Gik.     testator's  will;  or,  if  not  so,  would  be  inconsistent  with  a 
Gla^soow      decree  or  decretal  order  of  this  Court,  made  in  1759,  by  the 
CoLLiox.      then  Lord  Keeper,  which  they  say  is  absolutely  binding. 
It  will  be  right  to  consider  the  former  of  these  two  pmnts 
before  the  latter,  and  to  do  so  independently  of  all  proceed- 
ings in  this  Court  prerious  to  tUs  suit,  that  is,  as  if  diere 
had  been  no  such  proceedings. 

The  testator,  whose  will  is  in  question,  is  considered,  and 
probably  with  truth,  to  haye  been  bofn  in  Scotland.  He 
received  part  at  least  of  his  education  at  Glasgow.  But 
when  he  made  his  will  in  1677,  and  in  1679  tilightly  al- 
tered and  republished  it,  he  was  resident,  it  must  I  think  be 
inferred,  and  probably  domiciled,  in  England  The  wiU, 
disposing  of  English  real  estate  as  well  as  personal  property, 
is  made  in  the  English  form,  and  wholly  in  his  own  hand- 
writing. As  to  the  parts  of  it  material  to  be  now  notioed, 
it  was  thus.  [His  Honor  here  i:ead  a  considerable  portion 
of  the  will] 

Now  it  must  be  borne  in  mind  tbat  when  Mr.  Snell 
inade,  when  he  altered  and  republished,  his  will,  and  wh^i 
he  died,  the  established  religion  in  Scotland  was  Episcopal 
as  well  as  Protestant,  the  established  religion  in  England 
was  Episcopal  as  well  as  Protestant,  and  the  TJniyersity  of 
Oxford  was  Episcopalian  as  well  as  Protestant.  The  Uni- 
versity and  College  of  Glasgow  at  each  of  those  periods,  I 
believe,  also  were  circumstanced  as  the  following  passage  of 
the  answer  of  Glasgow  College  in  this  cause  describes. 
They  say,  that  during  the  period,  &c.  [See  ante,  p.  677. 
His  Honor  read  as  far  as  the  words  ''faith  and  doctrine,^' 
see  p.  678.  He  then  observed,  that,  as  he  had  the  passage 
before  him,  he  would  proceed,  though  not  in  order  of  time, 
to  refer  to  the  passage  immediately  following,  whidi  was  a 
description  of  the  altered  condition  of  those  universities  at 
the  present  day.  His  Honor  then  read  to  the  words, 
"  Westminster  Confession  of  Faith,"  see  p.  678.] 
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Considering  all  these  circumstances,  as  well  as  the  tenor         IS46, 
of  the  will,  it  is,  I  think,  reasonable  and  right  to  infer  that      ^    " 
the  testator  was  a  religiously  disposed  person,  and  was,  «. 

when  he  made,  and  when  in  the  year  of  his  death  he  repub-  Collx'ob. 
lished,  his  will,  an  Episcopalian  Protestant,  in  conununion 
with  one  or  both  of  the  then*established  Churches  of  Eng- 
land and  Scotland — a  conclusion  in  my  judgment  well  con- 
fflstent  with  the  gift  of  books  to  Glasgow  College,  made  by 
him  some  years  before,  the  letter  that  accompanied  it,  and 
the  supposition  that  he  may  have  been,  as  very  possibly  he 
had  been,  a  Presbyterian  when  at  that  college.  Accord- 
ingly, I  understand  with  Lord  Hardtoickef  that,  by  the  ex- 
pression ^^  holy  orders,"  used  in  the  will,  the  testator  meant, 
and  could  only  have  intended,  orders  by  Episcopal  ordi- 
nation. 

Proceeding  on  this  basis,  I  must  state  myself  as  satisfied 
upon  the  will,  that  a  principal  object  of  the  testator  in 
founding  the  charity  was,  the  supporting  or  strengthening 
of  a  Chiurch  at  once  Protestant  and  Episcopal  in  Scotland; 
and  that,  in  point  of  doctrine  and  ecclesiastical  government, 
he  had  in  view  either  the  Established  Church  of  England  at 
the  time,  or  the  Established  Church  of  Scotland  at  the  time; 
which  two  Churches  (both  Episcopal),  however  they  might 
differ  in  forms  and  some  points  of  discipline,  did  not,  I  ap- 
prehend, differ  materially,  if  at  all,  in  doctrine.  The  par- 
ticular manner  in  which  he  determined  on  carrying  into 
effect  the  design  that  I  thus  think  mysdf  bound  to  ascribe 
to  him,  appears  to  have  been  by  providing  for  Scotland,  as 
&r  as  the  means  devoted  by  him  to  the  purpose  would  ex- 
tend, a  continual  succession  of  clergymen,  who,  being  natives 
of  Scotland,  and  having  received  part  of  their  education  at 
Glasgow,  should  have  completed  their  education  at  Oxford. 
For  the  execution  of  this  design,  exactly  and  fully  in  all 
points,  he  does  not,  probably,  make  by  his  will  effectual 
provi^on ;  and,  especially,  his  dispositions  appear  to  have 
some  reference  to  the  nature  and  state,  at  the  time,  of  the 
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1&ML  Cfanrdi  EBtaUuhment  in  Soothnd,  and  to  be  not  wholly 
noted  or  not  thonx^il j  wiMf^ed  to  tlie  dhn^  in  Aat 
respect  whicliy  widiin  a  few  yean  after  his  deatliy  took  place ; 
to  say  notfaing  of  the  £fficaltieB  (ftrmal  or  aobetastial,  or 
both)  in  the  way  of  the  £rectioii  that  he  girea  as  to  a  bond 
€fr  accufity  fin*  taldi^  oiden»  it  is  plain  that  to  expect  and 
reqmre  a  young  man  to  derote  himsdf  profeaeionalty  in  his 
comitfy  to  a  re^;ion  whidi  is  the  t^^ioq  of  the  State,  en- 
dowed by  the  State  with  benefices  and  £gnitieB^  is  a  matter 
importantly  £fierent  from  expcctii^  and  reqoirii^  him  to 
pass  his  life  in  his  countiy  as  a  minister  of  r^^km  attached 
to  a  conmmnion  wUdi,  in  that  country,  is  merety  a  tolerated 
conmranion  of  Dissenters,  without  proTi£ng  for  him  any- 
thing analogoos  to  pennanent  prefameuL 

Bnt  thoogfa,  soon  after  the  testntor^s  death,  the  Esta- 
blished Church  of  Scotland  became,  as  it  was  not  in  1677 
or  1679,  and  as  in  the  eaily  part  of  his  life  it  had  been,  a 
Chnrch  not  Episcopal,  the  consequence  was  not,  I  iqipre- 
bend,  that  the  charity  fiuled,  or  became  fiyerted  or  applic- 
able to  the  support  or  advancement  of  the  state  rdigion  for 
the  time  being.  It  remained,  in  my  opinion,  a  duurity  audi 
in  its  nature  generally,  and  with  respect  to  religion  eepe- 
ciaDy,  as  on  the  day  of  his  death;  and  lawfully  so:  because 
whatever  and  howerer  strict  were  the  regulations  and  con- 
ditions legislatively  imposed  after  the  Kevolution  upon 
members  of  the  Protestant  Episcopal  Church,  or  Protestant 
Episcopal  Communion,  in  Scotland,  in  respect  of  attending 
and  performing  divine  worship,  and  the  observances  of  reli- 
gion according  to  their  doctrines,  ferms,  and  discifdine.  that 
Church  or  communion  does  not  appear  to  have  had  tolera- 
tion legally  refused  to  it  in  Scotland  at  any  period  of  the 
time  that  followed  the  deatii  of  King  Charies  the  Second. 

I  observe  that  the  answer  of  Glasgow  College  thus 
states : — "  That  there  is  now  in  Scotland,''  &c,  [See  ante^ 
p.  683.  His  Honor  read  to  the  word  "  functions,"  p.  684, 
line  1.] 
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Now  with  regard  to  the  expression  "call  themselves**        IWC. 
thus  used  in  the  answer^  I  may  observe  that  there  is  at     Att.-Gbk. 
least  some  apology  for  a  body  of  men  in  this  island  calling      q^  ^' 
themselves  what  the  legislature  of  the  United  Kingdom  has      Cotwoi. 
called  them.    Why  those  who  are  not  merely  recognised  by 
a  very  recent  statute  now  in  force  as  bishops^  but  are  'in 
truth  bishops,  should  not  ^^  take  to  themselves  the  title  of 
bishops,"  I  do  not  see ;  nor  am  I  satisfied,  certainly,  that 
they  can  be  correctly  suggested  to  have  no  legal  right  to 
that  title  in   Scotland.     There  may,  very  possibly,  be  a 
difference  between  the  case  of  a  clergyman  of  the  order  of 
the  Episcopate  calling  himself  bishop  of  any  particular 
diocese  or  see,  and  that  of  one  merely  using  the  only  proper 
designation  belonging  to  his  personal  condition  in  life. 

A  bishop,  as  every  one  knows,  is  an  overseer  or  super- 
intendent of  religious  matters  in  a  Christian  Church;  so 
called,  as  the  canon  law  truly  says,  "  Quod  ille^  qui  effUUur 
JEpiscopus,  superintendat,^  **  Episcopi  autem  GrtBce,  Latmi 
Speculatares,  interpretantur.^^  Such  an  officer  is  not  au- 
thorised to  oversee,  or  superintend,  or  be  a  watcher  over 
Presbyterians  in  Scotland,  but  his  functions  are  so  with 
regard  to  his  own  flock,  even  in  Scotland,  for  reli^ous  pur- 
poses; nor  ought  he  to  be  described  in  Christendom  otherwise 
than  by  the  proper  personal  description  of  the  religious  office 
that  he  holds— a  description  not  implying,  or  not  necessarily 
implying,  civil  power,  worldly  pre-eminence,  or  territorial 
authority.  Generally  he  is  appointed,  it  is  true,  to  exer- 
cise his  ordinary  functions  within  certain  local  limits;  but, 
after  consecration,  he  remains  stamped  and  endued  with  the 
ecclesiastical  character  and  capacity  of  one  of  a  particular 
order  of  priesthood  in  his  church,  whether  with  or  without 
a  diocese,  nominal  or  real.  Every  one  knows  also  that  in- 
dependently of  superintendence,  there  are  certain  holy 
ordinances,  which,  in  a  church  having  bishops,  none  but  a 
clergyman  of  that  order  of  the  priesthood  can  perform. 
As  manifest  would  be,  I  do  not  say  merely  the  discourtesy 

VOL.  n.  z  z  c.  c.  c* 
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1846.  and  groeanees,  but  the  subfitantial  inoorfeotiiess,  of  with- 
Att.-6bk.  holding  In  England  £rom  an  eodeeiastio,  of  whatioeyer 
G  ^'oow  ^>^S^^  ^  ^^  Church  of  Bome»  the  pevaooal  deeignadcm 
CoujiGs.  appropriately  belonging  to  his  orderj  as  it  would  be  to 
treat  here  in  a  similar  mwner  a  minister  of  the  Eirk  of 
Scotland^  and  not  to  style  him  Beverend.  The  priests  and 
deacons^  however,  of  the  Episcopal  Church  in  Scotland 
appear  to  be  styled  by  the  answer  of  Glasgow  College, 
**  Persons  who  assume  the  title  of  priests  and  deacons.'' 
Not  only  has  the  legislature  recognised  them  as  priests 
and  deacons,  but  they  are  truly  priests  and  deaoons,  I  notice 
these  expressions  as  to  the  bishops  and  dergy  of  the  Epis- 
copal Communion  in  Scotland,  because  I  tiunk  iheai  not 
accurate;  not  that  I  ima^e  them  to  have  been  used  in 
any  spirit  different  from  that  spirit  of  high  respect  and  con- 
sideration which  ought  to  be,  and  I  hope  is,  uniyersally  felt 
by  members  of  the  Church  of  England,  the  cleigy  equally 
and  the  laity,  for  the  venerable  order  of  ministers  of  the 
present  Established  Church  of  Scotland^  whether  ministeiv 
ing  in  England  or  elsewhere,  whom  I  suppose  as  a  olass 
not  to  be  surpassed  in  the  world. 

To  return  to  the  question  of  establishment  and  dissent  (if 
I  have  been  departing  from  it),  I  agree  certainly  that  the 
restoration  of  Presby  terianism  as  the  established  religion  of 
the  realm  of  Scotland,  may  be,  at  least,  yeiy  reaaonahly 
argued  to  have  affected  practically  the  Protestant  Episcopal 
Church  or  Episcopal  communion  there^  as  to  worldly  ad- 
vantages and  external  circumstances,  in  a  manner  sufficient 
to  render  it  not  proper,  if  it  was  not  impraoticabl^  to  a^iere 
closely  to  the  plan  of  administration  described  by  the  testator 
for  his  charity.  And  I  conceive  that,  after  that  event  at 
least,  it  must  be  considered  to  hi^ve  become  the  province  of 
an  English  Court  of  Equity,  the  will  and  property  bdng 
English,  and  the  charity  having  been  by  the  testator  cUrected 
to  bet,  in  part  at  least,  administered  in  England,  to  interfere 
upon  a  proper  application,  for  the  purpose  of  directing  the 
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mode  of  administering  the  charitj,  but  with  a  due  r^ard        1846. 
to  the  testator's  intention ;  and  therefore  under  the  obliga-      att.Igbit. 
tion,  as  it  appears  to  me,  of  recollecting  and  practicallj      qJ^qqw 
attending^  so  far  as  possible,  to  that  principal  object  of  the      Colum. 
testator  which  I  have  mentioned,  without  forgetting  the 
faTOur  or  preference,  towards  Glasgow  as  well  as  Oxford, 
that  his  will  exhibits  in  connexion  with  it. 

The  necessity,  indeed,  or  propriety  of  some  interference 
on  the  part  of  an  English  Court  of  Equity,  after,  if  not 
before  as  well  as  after,  the  restoration  of  Presbyterianism  in 
Scotland,  has  been  assumed  and  admitted  in  this  cause  on 
each  side.  It  is  the  common  ground  of  the  contending 
parties  that  the  property  in  question  was  devoted  by  the 
testator  to  charity  lawftdly  and  effectually ;  that,  whether 
before  the  restoration  of  Presbyterianism  under  Eing  Wil- 
liam, it  was  possible  or  impossible  to  obey  and  fulfil  all  the 
testator's  directions  punctually  and  exactly  in  every  point, 
with  or  without  convenience,  it  was  certainly  after  that 
great  change  impracticable,  or  at  least  not  conveniently 
practicable,  to  do  so;  and  that  therefore  some  deflection 
from  them  was  then,  at  least,  desirable,  and  perhaps  not 
reasonably  to  be  avoided:  but  it  has  not,  and  could  not,  I 
think,  properiy  have  been  denied  on  either  side,  that  a 
deflection  of  such  a  kind  as  to  withdraw  from  charity  any 
part  of  the  funds  that  he  had  consecrated  to  charity,  to  con« 
travene  or  depart  in  any  respect  from  his  expressed  wishes 
and  intentions,  unless  upon  necessity  or  for  avoiding  serious 
inconvenience,  could  never  have  been,  nor  can  be,  justifiable. 

One  chief  contention,  however,  by  Ghu^w  CoU^e  as  to 
this  part  of  the  case  has  been,  that  the  main  and  principal 
view  and  intention  of  the  testator  were  in  favour,  not  par- 
ticulariy  of  religion,  but  generally  of  education — ^were  not 
that  Scotchmen,  educated  in  part  at  Glasgow,  should  after^ 
wards  be  educated  at  Oxford  for  the  clerical  profession,  in 
order  to  the  performance  of  clerical  duties  in  Scotland,  but 
that  Scotchmen,  educated  in  part  at  Glasgow^  shonld  com- 

zz2 
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1846.        plete  their  education  at  Oxford,  and  paas  thdr  lives  after- 
Att-Obit.     wards,  either  as  laymen  or  as  clerics,  idle  or  employed,  in 
^   ^'  Scotland  or  elsewhere. 

Glasgow 

CoLLBOB.  I  must  say,  as  indeed  in  effect  I  have  already  said,  that  I 

think  this  contention  unfounded.  It  iqppears  to  me  directly 
in  contradiction  to  the  terms  in  which  the  testator  has  plainly 
expressed  himself,  and  as  strongly  at  variance  with  the  sinrit 
as  it  is  with  the  letter  of  his  will. 

The  College,  however,  I  mean  of  course  Glasgow  CoU^e, 
has  also  contended,  that  even  upon  the  assumption  that 
the  testator's  view  and  intention  were  mainly  or  pointedly 
of  a  religious  nature,  or  in  favour  of  religion,  they  were 
either  in  favour  of  no  particular  religion,  or  (which  seems 
much  the  same  thing)  in  favour  of  such  religion  as  from 
time  to  time,  and  for  the  time  being,  might  happen  to  be 
the  established  religion  of  Scotland — a  portion  of  Great 
Britain,  of  which  the  government  and  legislature  were,  per- 
haps, not  more  constant  between  the  fifteenth  and  the  end  of 
the  seventeenth  century  to  one  scheme  of  religious  belief^  or 
religious  forms,  than  those  of  another  part  of  the  island 
during  the  same  period.  The  answer  of  the  CoU^e  has 
this  passage,  '^  Say  and  submit  that,  under  the  circiunstances 
aforesaid,  the  object  of  the  said  charity  and  of  the  founder 
thereof,  so  far  as  the  same  related  to  the  Church  of  Scot- 
land, was  not,  as  they  believe,  to  benefit  any  particular 
Church  or  Ecclesiastical  body,  but  generally  to  promote  the 
cause  of  religion  and  the  welfare  of  the  Church,  as  the  same 
might  be  by  law  established  in  Scotland.*'  Now,  to  ascribe 
such  a  state  of  opinion,  such  a  condition  of  mind,  to  any 
Christian  Scotsman,  who,  in  the  latter  half  of  the  seventeenth 
century,  was  evincing  a  desire  to  promote  the  cause  of  reli- 
gion, may  not  be  reproachful,  and,  I  am  obliged  to  suppose, 
is  not  absurd,  but  is  certainly,  as  it  appears  to  me,  a  sug- 
gestion in  so  high  a  degree  improbable,  that  faith  ought  not, 
without  clear  evidence,  to  be  given  to  it — a  suggestion 
which,  here  opposed  I  think  by  the  language  of  the  testator. 
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is,  in  my  opinion,  not  supported  by  any  evidence  whatever.         18^. 
Upon  the  principle  for  which  Glasgow  College  contends,     Att..Gik« 
this  testator's  charity,  in  the  possible  event  of  a  religion      qlaiIoow 
based  on  the  denial  of  Christ's  divinity  having  become  the      Collio». 
established  religion  of  Scotland,  would,  agreeably  to  the 
testator's  intention,  have  embraced  it.     How  can  such  a 
thing  be  seriously  said  ? 

It  has  been  stated,  however,  on  the  part  of  the  College, 
that  there  is  not  any  doctrinal  discrepancy  of  importance 
between  the  Establshed  Church  of  Scotland  in  1677  and 
1679  and  the  Established  Church  of  Scotland  now,  and 
that  the  mere  difference  between  Episcopacy  and  Presby- 
terianism  ought  to  be  considered,  as  in  the  testator's  con- 
templation, immateriaL  That  the  latter  suggestion  should 
be  thought,  by  a  body  of  grave  and  religious  Scotsmen, 
capable  of  being  made  as  to  a  Trinitarian  and  a  Protestant 
of  the  seventeenth  century,  also  a  Scotsman,  not  derogatori- 
ly,  I  may,  perhaps,  be  surprised ;  though,  whether  it  ought 
to  be  considered  as  implying  reproach — ^whether  the  dif- 
ference  is  in  any  sense  immaterial,  or  whether  it  is  right, 
wrong,  or  indifferent,  that  any  one  minister  of  the 
Gospel  should  be  selected  and  appointed  to  inspect  and 
superintend  the  professional  conduct  of  other  ministers 
of  the  Gospel,  under  an  apostolical  or  any  other  designa- 
tion, or  that  certain  holy  ordinances  should  be  performed 
only  by  a  minister  of  a  particular  class,  I  am  not  under 
the  necessity  of  giving  any  opinion.  If,  however,  I  am 
asked,  whether,  in  my  opinion,  it  is  in  any  degree  a  pro- 
bable case  that  in  the  year  1677,  or  in  the  year  1679,  a 
British  Episcopalian  Protestant,  being  a  sincere  Christian, 
and  exhibiting  a  strong  interest  in  religion,  should  have 
considered  the  difference  between  Episcopacy  and  Presby- 
terianism  immaterial,  I  must  answer  that  question  in  the 
negative  certainly.  By  weighty  evidence,  I  might  possibly 
be  induced  to  believe,  that  such  a  person  entertained  such 
views.  In  the  present  case,  however,  not  only  is  there  no 
evidence  in  favour  of  such  a  proposition,  but  the  will»  in 
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my  judgment,  affords  evidenoe  against  it.   The  CoU^e,  by 
Att.-Gbk.     ^>'^  ^^  ^^^  learned  counsel,  have  said,  that,  to  asmbe  to 

^   V*  the  testator  the  intention  and  views  for  which  they  contend 

Glasoow  ...  . 

Cou^mas.      qu  the  subject  of  reli^A,  is  to  ascribe  to  him  a  carbolic 

qpirit.  Perhaps  there  are  some  other  worcb  of  which 
^ther  might  at  least  with  equal  appositeoess  have  been 
used  for  such  a  purpose  in  the  place  of  '^  catholic*  Aa 
to  one  of  them.  Dr.  Birch,  in  a  passage  quoted  by  Mr. 
Charles  Richardson,  has  given  this  definition  or  explaiia- 
^on: — **  Latitudinarians,  as  they  were  then  styled^  that 
is,  persons  that  had  no  great  lildng  for  the  liturgy  or  cere- 
monies, or  indeed  the  government  of  this  Churchy  but 
yet  had  attained  to  such  a  largeness  and  freedom  of  judg- 
nient,  as  that  they  could  conform,  though  without  any 
warmth  or  affection  for  these  things."  Why  should  I  think 
the  testator  a  man.  coming  within  such  a  descriptaon  aa 
this?  There  is,  in  my  opinion,  not  the  least  ground  for 
doing  sow 

Again,  the  Collie  has  stated  that  there  are  dtfierences 
between  the  present  Protestant  Episcopal  Church  in  Scot- 
land and  that  which  ejdsted  in  1677  and  1679»  independently 
of  nationality.  Their  answer  says,  that,  ^^  although  what  is 
in  the  said  Information  improperly  called  the  Protestant 
Episcopal  Church  in  Scotland,"  &c  [See  antcy  p.  684. 
His  Honor  read  the  answer  as  far  as  the  words  ^^  Episcopal 
Church,"  p.  685.]  Now,  though  my  disposition,  equally, 
and  my  duty  are  to  treat  with  high  respect,  aa  well  as  to 
give  attention  to,  every  statement  proceeding  from  men  so 
learned,  so  considerable,  and  so  distinguished,  as  the  govern- 
ing body  of  Glasgow  College,  I  am»  I  confess,  unable  to 
assent,  thoroughly  and  without  qualification^  to  aU  that  I 
have  just  read  from  their  answer. 

Certainly,  I  apprehend  that,  if  at  any  time  since  the  union 
of  the  crowns,  Scotland  has  been  without  a  Protestant 
Episcopal  Church,  or  Protestant  Episcopal  CommunioB,  she 
has  not  been  so  at  any  time  since  1662 ;  nor  do  I  know  or 
suppose  that  there  were  ever  at  any  one  period  two  or  aioie 
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Protestant  Episcopal  Churches  or  Protestant  Episcopal         1846. 
CiHumnnions    in  that   country.    With  r^ard  to  tenets     Att..Qsn. 
and  doctrine,  my  impression  certainly  is,  that   those  of      ^  ^' 
the  Protestant  Episcopal  Church  of  Scotland  in   1667      Collbob. 
and   1669  have  been  ever  since,  and  are,  wholly  or  in 
every  material  respect,  those  of  the  Protestant  Episcopal 
Church  there  for  the  time  being.     I  am  not  speaking  of 
mere  outward  forms  or  mere  outward  disdpline.     And  with 
regard  to  bishops,  I  consider  the  truth  to  be  as  admitted  by 
the  answer  of  Balliol  College,  that  the  Protestant  Episcopal 
Church  of  Scotland,  or  in  Scotland,  ''has  been  continued, 
by  an  imbroken  succession  of  bishops,  from  the  date  of  the 
testator's  will  down  to  the  present  time.'' 

On  the  whole,  whether  laying  or  not  laying  any  stress 
for  the  present  purpose  on  the  language  of  the  Statute  of 
1792, 1  am  of  opinion,  that,  to  every  intent  material  in  this 
cause,  I  ought  to  consider  the  Protestant  Episcopal  Church 
in  Scotland  as  it  now  is,  or  the  Protestant  Episcopal  Com- 
munion in  Scotland  as  it  now  is,  identical  with  the  Pro- 
testant Episcopal  Church  of  Scotland  as  it  was  in  1677  and 
1679;  subject,  of  course,  to  the  obvious  and  very  appreci- 
able differences  between  establishment  and  dissent. 

It  remains  only  as  to  this  part  of  the  case  to  consider  the 
question,  whether,  upon  the  assumption  of  the  correctness 
of  the  views  that  I  have  stated  myself  to  take,  Mr.  Snell's 
charity  is  at  present  practically  administered  in  a  manner 
conformable  altogether  to  his  intention,  or  as  nearly  con- 
formable to  it  as  existing  circumstances,  and  particularly  a 
due  regard  to  the  nature  of  the  actual  Church  Establishment 
of  Scotland,  will  allow.  The  plan  and  manner  of  the  pre- 
sent administration  of  the  charity  are  described,  and  proba- 
bly with  accuracy,  in  the  answers  of  the  two  colleges, 
Glasgow  and  Balliol,  which  also  contain  information  upon 
the  ftxifrfang  state  of  the  Episcopal  Church  in  Scotland. 

The  former  on  these  subjects  says,  ''  These  defendants 
admit  that  the  number  of  chapels  and  places  of  worship  be- 
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1846.        longing  to  or  in  communion  with  the  said  dissenting  sect, 
^     '  ^      in  the  said  Information  improperly  called  the  Episcopal 
V.  Church  of  Scotiand,  has,  for  the  reasons  and  under  the  dr- 

CoLLBOB.  cumstances  hereinafter  mentioned,  of  late  considerably  in- 
creased, and  still  continues  to  increase.  But  defendants 
say,  tiiat  the  said  increase  in  the  number  of  the  said  chapek 
and  places  of  worship  has  principally  arisen,  as  the  defend- 
ants believe,  from  the  drcimistance  that  the  number  of 
English  families  who  have  come  to  and  settied  permanentiy 
in  Scotland,  more  especially  in  the  laiger  towns,  for  the 
purposes  of  trade  or  for  the  education  of  their  children,  and 
for  other  objects,  has  lately  very  greatiy  increased. 

^'Say,  that  tiie  congregations  using  and  frequenting  such 
chapels  or  places  of  worship,  but  not  such  chapels  or  places 
of  worship  themselves,  inasmuch  as  there  are  no  fixed  sti- 
pends or  permanent  endowments  annexed  thereto,  afford  the 
means  of  maintenance  and  support  to  a  considerable  number 
of  persons  who  call  themselves  clergymen  of  the  Episcopal 
Church  of  Scotland ;  and  that  some,  but  not  many,  natives 
of  Scotland  are  now  educated  with  a  view  of  entering  into 
holy  orders  and  officiating  as  ministers  of  the  congr^ations 
belonging  to  what  is  in  the  said  Information  improperly 
called  the  Protestant  Episcopal  Church  of  Scotiand ;  and 
that  such  clergymen  as  are  or  profess  to  be  members  of  the 
said  Episcopal  Church  or  Communion,  in  like  manner  as  the 
ministers  of  any  other  dissenting  sect  in  Scotland,  have  not, 
and  since  the  said  Revolution  never  have  held,  or  legally 
can  hold,  any  benefice  or  other  ecclesiastical  or  spiritual 
preferment  whatsoever  in  that  kingdom,  but  are  in  fact,  and 
ever  since  the  period  aforesaid  have  been,  merely  the  pastors 
of  dissenting  congregations,  and  dependent  for  their  means 
of  subsistence  and  the  remuneration  for  their  services  on  the 
voluntary  subscriptions  and  contributions  of  their  congrega- 
tions, and  of  other  benevolent  members  of  their  own  religious 
communion. 
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'*  Admit  that  on  the  nomination  of  scholars  to  the  said  exhi-         1846, 
bitions  by  the  said  College  of  Glasgow,  no  absolute  preference     ^tt^^Gin 
is  given  to  candidates  designed  for  holy  orders,  or  the  exer-  v. 

dse  of  spiritual  functions  according  to  the  canons  and  dis-  Collsoi. 
cipline  of  the  religious  communion,  in  the  said  Information 
improperly  called  the  Episcopal  Church  of  Scotland,  no 
such  preference  being  by  the  said  scheme  prescribed  or  in- 
joined;  but  defendants  nevertheless  say,  that  an  avowal  oi 
an  intention  to  enter  into  holy  orders  in  an  Episcopal 
Church  on  the  part  of  a  candidate  for  the  said  exhibitions, 
has  always  operated  in  favour  of  such  candidate,  and  has 
inclined  the  said  college  to  give  him  a  preference,  pro- 
vided his  general  qualifications  have  placed  him  on  an 
equality  in  other  respects  with  the  other  competitors  for  the 
said  exhibitions. 

^'  Say  that,  save  as  aforesaid,  such  exhibitions  are,  in  man- 
ner hereinafter  mentioned,  bestowed  at  the  discretion  of  the 
defendants  upon  students  in  the  said  college  according  to 
their  general  merits  and  excellence,  and  without  inquiring 
whether  such  scholars  are,  or  profess,  or  give  out  that  they 
are,  designed  for  holy  orders  or  not,  or  whether  they  are  or 
not  actually  in  communion  with  the  said  Episcopal  Church; 
however,  the  defendants  say  that  a  great  many  of  the  stu- 
dents who  have  been  from  time  to  time  elected  and  nomi- 
nated to  the  said  exhibitions,  have  been  students  at  the  said 
CoUege  of  Glasgow,  who  were,  or  were  believed  to  be,  in  such 
communion,  and  professed  to  belong  to  the  said  Church. 
•  •  •  •  • 

**  Say  that  a  large  proportion  of  the  persons  who  have  held 
and  enjoyed  the  said  exhibitions,  have  entered  into  holy 
orders  in  England,  and  have  subsequently  accepted  and  held 
benefices  or  other  ecclesiastical  preferments  in  the  United 
Church  of  England  and  Ireland ;  and  that  others  of  such 
persons,  after  obUuning  their  degrees  at  the  said  University 
of  Oxford,  have  returned  into  Scotland  and  become  ministers 
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1846.        or  pastors  of  the  said  rdigious  bodj^  called  the  Scottbh 
Att.-Gkn.     Episcopal  Communioo. 

G  ^'  w  **  Believe  that  a  frequent  prindpal  motiye  with  nalivea  of 
CoLLBGB.  Scotland  who  have  been  students  at  the  said  CSollege  of 
Glasgow,  in  becoming  candidates  for  the  said  exhibitsoDS^ 
has  been  a  desire  to  qualify  themselves  for  hfAj  arders,  and 
for  holding  spiritual  preferment  in  England  and  Irdaod,  as 
dergymen  of  the  Established  Church  of  these  kingdoms;  and 
that  if  it  were  made  a  binding  condition  cm  the  sdiolars 
elected  to  such  ezhibiti(»is,  as  in  the  said  will  exjHresse^ 
that  they  should  nev^  hold  any  spiritual  promotion,  bene- 
fice, or  preferment  in  England  or  Wales,  and  in  no  case  go 
back  into  England,  nor  go  into  any  othar  place,  but  only 
into  the  kingdom  of  Scotland,  for  their  preferment  in  sodi 
last-mentioned  country,  they  could,  for  the  reasons  afore- 
said,  obtain  no  ecclesiastical  preferment  prcqperly  so  called. 
Defendants  believe  that  very  few,  if  any,  candidates  would 
come  forward  in  other  req>ects  sufficiently  qualified,  and 
who  would  be  willing  to  accept  the  said  exhibitions  upon 
such  a  condition." 

The  answer  of  Balliol  College  contains  these  passages: — 
^'  That,  according  to  the  present  constitution  of  the  said 
charitable  foundation,  the  number  of  exhibitioners  therein  is 
ton ;  and  that  such  exhibitioners  are  nominated  or  chosen  by 
the  principal,  professors,  r^ents>  and  chief  officers  of  Glas- 
gow College,  and  recommended  by  them  under  the  common 
seal  of  the  said  last-mentioned  ocdlege  to  defendants,  the 
master  and  fellows  of  Balliol  College,  and  that  each  of  such 
exhibitioners  receives  out  of  the  funds  of  the  said  charity  an 
annual  stipend  or  salary  of  £120,  and  is  entitied,  whether  he 
shall  enter  into  holy  orders  or  not,  to  retain  his  exhibition 
for  the  full  space  or  term  of  ten  years,  imless  he  shaU  in 
the  meantime  forfeit  the  same  by  mMfriage,  or  the  accept- 
ance of  any  ecclesiastical  preferment  in  England  or  Wales, 
or  the  acceptance  of  any  office  in  the  army  or  navy,  and 
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that  the  Baid  exhibitions  may  be  and  are  frequently  held  1846. 

and  enjoyed  for  the  full  term  of  ten  years  by  laymen,  who  att.-Geh. 

have  no  intention  of  ever  taking  holy  orders,  and  by  per-  *• 

sons  engaged  in  secular  employments  and  professions  other  Coumov. 
than  the  army  or  navy. 

#  •  '     •  •  • 

"  Believe  it  to  be  true  that  the  iq>plication  of  the  said 
charity  funds  has  been,  jGrom  time  to  time,  (so  far  as  de- 
fendants know  or  believe),  conformable  to  the  various  de- 
crees and  orders  of  this  Court.,  and  to  that  which  this  Court 
conndered  to  be  the  correct  mode  of  administering  the 
charity,  and  that  all  possible  means  have  been  taken  by  the 
authorities  of  Balliol  CoQege  to  enforce  the  appointments 
of  persons  attached  to  the  doctrine  of  the  Church  of  Eng- 
land, especially  by  sending  a  notification  to  that  effect  from 
time  to  time  to  the  authorities  of  Glai^w  CoU^e* 

#  •  #  •  • 

^^  Admit  it  to  be  true,  that  the  said  Protestant  Episcopal 
Church  of  Scotland  is  now  in  full  commimion  with  the 
United  Church  of  England  and  Ireland,  to  the  extent,  and 
in  the  sense  to  and  in  which  the  said  act  of  her  present 
M^esty  has  placed  it  in  full  eomnmnion  with  the  said 
United  Church,  but  not  further  or  otherwise. 

«  Believe  it  to  be  true,  that  the  Protestant  Episcopal 
Church  of  Scotland  now  consists  of  six  bishops,  and  also  of 
a  considerable  number  of  priests  and  deacons,  and  that  each 
of  sudi  bishops  exercises  episcopal  functions  within  a  cer- 
tain district  or  diocese. 

<<  Believe  it  may  be  true,  that  the  number  of  chapels,  or 
places  of  worship,  belonging  to  or  in  communion  with 
the  Episcopal  Church  of  Scotland  has  of  late  connderably 
increased^  and  still  continues  to  increase,  and  that  such 
chapels  and  places  of  worship  barely  afford  the  means  of 
maintenance  to  a  considerable  body  of  cleigym^[L 

#  •  •  *  • 

'^  Believe  it  to  be  true,  that»  in  the  nomination  of  schokirB 
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1846.         to  the  said  exhibitions  by  the  said  College  of  Glasgow,  no 
Att.-Gbm.      preference  is  given  to  candidates  designed  for  holy  ordeiSy 
**  or  the  exercise  of  spiritual  functions,  according  to  the 

CoLLBGB.  canons  and  discipline  of  the  Protestant  Episcopal  Church 
of  Scotland,  but  that  such  exhibitions  are  bestowed  at  the 
discretion  of  the  principal,  professors,  r^ents,  and  duef 
officers  of  Glasgow  College,  upon  students  in  the  said  col- 
lege, whether  designed  for  holy  orders  or  not,  and  whether 
or  not  in  actual  communion  with  the  Episcopal  Church  of 
Scotland." 

Judging  from  the  materials  before  me,  I  am  of  opin- 
ion, that,  considering  the  present  civil  and  religious  state 
of  Scotland,  and  especially  giving  due  attention  to  the 
nature  of  her  Church  Establishment,  there  is  reasonable 
ground  for  believing  that  Mr.  Snell's  charity  may  lawfiilly 
and  convenientiy  be  administered  in  a  manner  more  in 
accordance  with  his  main  and  principal  intention  than  it 
now  is,  and  I  think  it  incumbent  on  the  Court  to  endea- 
vour to  effect  that  object.  What  I  have  said,  however, 
being  upon  the  first  part  of  the  case,  is  on  the  supposition 
of  the  absence  or  immateriality  of  the  various  proceedings 
in  this  Court  which  took  place  between  the  Revolution  and 
the  end  of  the  year  1810.  The  effect  of  those  proceedings^ 
which  I  think  far  from  immaterial,  I  have  now  to  consider. 

It  is  urged,  on  the  part  of  Glasgow  College,  that  by 
these  proceedings,  or  at  least  by  the  decree  or  decretal 
order  pronounced  in  1759  by  the  Lord  Keeper  of  that  year, 
the  Court  is  now  precluded  from  interfering  for  the  purpose 
sought  by  the  Information,  whether  it  would  be  otherwise 
right  to  do  so  or  not.  Upon  this  part  of  the  dispute,  how- 
ever, I  think  that  I  need  only  refer  to  the  decree  or  order 
of  1759 ;  because,  for  different  reasons,  I  conceive  that  the 
proceedings  in  the  Court  of  Chancery,  before  and  since  that 
year,  do  not  affect  the  present  case  prejudicially  to  the 
Attorney-General  or  the  relators  in  any  manner,  though 
possibly  a  portion  of  them  may  be  considered  of  a  tendency 
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fayourable  to  the  Information.     Now  I  agree  that,  even  if        1846. 
disposed  in  theory,  I  ought  not  practically  to  question  that     attJgin. 
the  decree  or  order  of  1759,  when  it  was  made,  was  properly      ^    ^^ 

....         Glasgow 
made.     I  think  myself  bound  to  assume  judicially  that  it      Colasob. 

was  then  correct  and  right.  But  it  is  my  duty,  as  I  con- 
ceive, also  to  consider  the  manner  in  which  the  scheme 
established  or  approved  by  it,  as  modified  or  extended  in 
1777,  1795,  and  1810,  operates  in  practice,  and  to  consider 
also  whether  a  change  of  circumstances  has  or  has  not,  since 
1759,  taken  place,  to  an  extent  rendering  it  now  fit,  con- 
sistently with  the  fullest  recognition  that  the  decree  or 
order  of  that  year  was,  when  made,  correct  and  right,  and 
that  the  orders  of  1777,  1795,  and  1810,  were  also  correct 
and  right,  to  alter  or  add  to  that  scheme. 

Some  information  upon  these  points,  conmiunicated  by  the 
answers  of  the  two  colleges,  I  have  read ;  and  upon  the  whole 
there  is  (I  am  on  reflection  satisfied)  reason  to  believe  that  the 
scheme  operates  in  practice  very  slightly,  or  not  at  all,  in 
favour  of  the  Episcopal  Church  in  Scotland,  and  that  by 
the  statutes  of  1792  and  1840,  and  by  the  progress  of  time 
and  course  of  events  since  the  commencement  of  the  reign  of 
Geo.  Ill,  such  a  change  has  taken  place  in  external  circum- 
stances with  regard  to  that  Church  as  to  render  it  now  fit, 
consistently  with  the  amplest  acknowledgment  of  the  pro- 
priety of  the  decree  or  order  of  1759  when  made,  to  inquire 
whether  an  alteration  cannot  be  conveniently  introduced, 
and  to  endeavour  at  least  to  introduce  some  alteration,  in 
the  mode  of  administering  this  charity  that  may  be  beneficial 
to  the  Episcopal  Church  in  Scotland,  so  mainly,  in  my 
judgment,  the  object  of  the  testator's  favour.  And  as  the 
result  I  think  that  there  must  be  a  decree  to  this  effect : — 


Refer  it  to  the  Master  to  inquire  whether,  consistently  with  the 
law  of  Scotland,  the  scheme,  according  to  which,  under  the  decree  or 
decretal  order  of  1759,  and  the  subsequent  orders  of  1777, 1795,  and 
1810,  the  charity  founded  by  the  testator's  will  is  administered,  can 
be  modified  or  varied,  so  as  to  make  such  charity  more  effectually 
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1846.  eonduciye  to  the  fiippljr  of  the  Protestant  EpiaO(^al  ChoFBh  in  Soo^ 
^  y  '  land  with  fit  and  competent  cleigymeny  who,  hayiog  been  bom  in 
Att.-Gsm.  Scotland,  and  educated  whollj,  or  in  part,  at  Glasgow  and  Oxford, 
Ouuioow  "^^  exerciae  their  clerical  factions  in  Scotland,  and  if  the  Master 
CouiaB.  shall  be  of  opinion  in  the  affinnatiTs,  he  is  to  approye  of  a  achame  to 
such  purpose.  But  tlie  Master  in  making  such  inqnixy,  and  con- 
sidering and  approving  of  a  scheme,  if  anj,  is  to  liaTe  r^ard  to  the 
said  will,  and  to  the  circumstance  that  the  EBtablished  Church  of 
Scotland  was,  in  1077  and  1670,  Episcopal,  and  is  now  Presbjterian; 
and  the  Master  is  to  prooeed  on  the  basis  of  the  said  fifftl*]nentioned 
scheme,  and  not  to  depart  therefrom  to  any  unnocoosaiy  extent^  and 
b  not  to  approve  of  any  scheme  that  shall  disturb  or  interfere  with 
any  exhibitioner  who  is  now,  or  before  or  at  the  date  of  his  report 
shall  be,  an  exhibitioner  on  the  said  foundation*  And  the  Maatar  is 
to  be  at  liberty  to  state  any  circumstances  specially.  And  for  the 
present,  and  until  further  order,  the  said  charity  is  to  oontinue  to  be 
administered  conformably  to  the  decree  or  order  of  1759,  and  the  or- 
ders of  1777, 1795,  and  1810.  And  this  Court  doth  declare  its  opin- 
ion, that  the  principal,  professors,  regents^  and  officers  of  Glaigow 
College,  in  so  administering  the  said  charity,  ought  to  liare  regard,  as 
far  as  conveniently  may  be  in  the  present  state  of  the  Protestant 
Episcopal  Church  in  Scotland,  to  the  circumstance  that  the  said  tes- 
tator is  to  be  considered  as  having  been,  when  he  made  and  when  ha 
republished  his  will,  a  member  of  the  then  Established  Church  of 
England,  or  of  the  then  Established  Church  of  Scotland,  and  therefore 
an  Episcopalian  Protestant,  and  as  having  by  the  expreedon  **hoIy 
orders^"  meant  holy  orders  by  Episcopal  ordination*  Reserve,  &e. 
Usual  diieotionsy  and  liberty  to  apply. 
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1840. 

Stone  v.  Harrison.  July  17«*, 

^  2l8t. 

VJEORGE  HARRISON  gave  instructions  for  a  will,  A  testator  gare 

.  .  ;^200  a-year  to 

which  were  put  in  writing,  and  were  partly  as  follows:  s.  for  her  life, 

**  He  desires  to  give  to  his  sister,  Mary  Page,  widow,  an  S^ceLe  L  gave 

annual  sum  of  £200  durin£c  her  natural  life;  and  after  her  6666'- 13#.  id. 

^                                                    ,  Consols,  to  be 

decease,  he  desires  that  the  same  annual  sum  be  continued  divided  equally 

to  her  two  sons,   Daniel  Charles  Rogers,   and  William  o?hef Xldren 

Henry  Harrison  Page,  during  their  joint  natural  Uves.    He  JtS?on*e?^. 

desires  to  sive  to  the  said  Daniel  Roffers  an  annual  sum  survived  the 

°                                                          °                                      .  testator,  and 

of  £200  during  the  term  of  his  natural  life,  and  aft;er  his  died,  leaving 

decease,  the  same  annual  sum  of  £200  to  be  continued  to  ^/of  whom 

his  wife  durinfi:  the  term  of  her  natural  life,  for  her  sole  and  ^  «tuined 

^  twenty-one  in 

separate  use  and  benefit ;  and  after  the  decease  of  both  of  her  lifetime  :— 

them,  he  desires  that  the  sum  of  66662.  ISs.  4dL  £3  per  cent,  testator's  red- 
Consolidated  Bank  Annuities,  be  transferred  equally  among  taa'L^d^ 


such  of  their  children  as  shall  att^  the  ace  of  twenty-one  fr<>™  dauning 

^^  ^  any  portion  of 

years,  which  sum  of  6666/.  13«.  4d^  will  produce  an  annual  the  dividends  of 
sum  of  £200.  He  desires  to  give  to  his  nephew,  Samuel 
Harrison,  an  annual  sum  of  £200  during  his  life,  &c. ;  to 
his  great  niece,  Mrs.  Stone,  wife  of  Mr.  Robert  Stone,  of 
High  Street,  Marylebone,  an  annual  sum  of  £200  during 
her  life  for  her  separate  use;  and  aftier  her  decease,  he 
gives  the  sum  of  6666/.  13^.  4d.  Consolidated  £3  per  cent. 
Bank  Annuities  to  be  divided  equally  among  such  her  child- 
ren as  shall  attain  the  age  of  twenty-one  years.  [Then 
followed  lagades  to  the  son  and  three  daughters  of  Mr. 
John  Stone  and  others].  Gives  all  his  real  and  copyhold 
estates  to  the  said  Darnel  Charles  Rogers,  his  heirs  and 
assigns,  for  ever.  Appoints  his  nephew,  Samuel  Harrison, 
and  the  said  Daniel  Charles  Rogers,  and  Robert  Stone, 
executors.  Gives  to  Mr.  John  Stone  the  interest  of  £1000 
during  his  life,  and  after  his  decease,  the  principal  sum  of 
£1000  to  such  of  his  said  three  daughters  as  shall  attain  the 
age  of  twenty-one  years.    Gives  the  residue  of  his  property 
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to  the  8fud  Daniel  Charles  Rogers.  These  instmctioiis  the 
testator  desires  may  be  formed  into  a  will,  and,  until  then, 
that  they  should  be  considered  as  his  last  will  and  testament 
Dated  this  8th  day  of  April,  1821.'' 

The  testator  died  a  few  days  after  the  date  of  these 
instructions,  which  were  proved  as  a  will  by  all  the 
executors. 

The  sum  of  66662.  13#.  4dL  Consols  was  set  apart  by  the 
executors,  and  the  dividends,  amounting  to  £200  per  annum, 
were  paid  to  Mrs.  Stone,  the  wife  of  Robert  Stone,  during 
her  life.  She  died  on  the  7th  May,  1845,  leaving  six  child- 
ren surviving  her,  five  of  whom  had  attained  the  age  of 
twenty-one:  she  had  had  no  other  child  who  lived  to 
attain  that  age.  Before  her  death  five-sixths  of  the  fund 
were  sold  out  and  paid  to  the  adult  children. 

The  bill  filed  on  behalf  of  the  infant  child,  a  daughter, 
prayed  a  declaration  that  the  remaining  one-sixth  share,  and 
the  (Uvidends  due  thereon  since  the  death  of  Mrs.  Stone, 
and  all  future  dividends  which  should,  during  the  minority 
of  the  plaintiff,  become  due  upon  the  said  share,  would 
belong  to  the  plaintifi^  in  case  she  should  attain  her  age  of 
twenty-one  years ;  and  in  case  of  her  death  under  that  age, 
would  belong  to  the  other  five  children.  And  the  bill 
prayed  the  usual  directions  for  investment,  &c. 

Mr.  Russell  and  Mr.  Campbell^  for  the  plaintiff,  <x)ntended 
that  the  gifl  of  the  66662.  iSs.  Ad,  Consols  vested  in  the  five 
children,  who  amongst  them  took  the  whole.  If  the  youngest 
child  attained  twenty-one,  the  share  in  question,  together 
with  the  accumulated  dividends  upon  it  since  the  death  of 
Mrs.  Stone,  would  belong  to  her:  if  she  did  not  attain  that  age 
it  would  go  to  the  other  children.  The  fund  was  separated 
from  the  residue  of  testator's  estate  at  the  time  of  his  decease. 
The  £200  a  year  given  to  Mrs.  Stone  during  her  life  was 
considered  by  the  testator  as  the  dividends  of  the  sum  given 
to  the  children.     The  principle,  therefore,  stated  by  Mr. 


Stone 

V. 

Harriion. 


CASES  IN  CHANCERY.  717 

Itoper  and  adopted  by  Aldersan,  B.,  in  Cromek  v.  Lumb  (a),         1846. 
applies. 

Mr«  Wigram,  for  the  residuary  legatee,  submitted  that  the 
dividends  on  the  share  in  question,  from  the  time  of  Mrs. 
Stone's  death  till  the  youngest  child  should  attain  twenty- 
one,  fell  into  the  residue.  He  cited  fVyndliam  t.  fFyrid" 
ham  (J),  Shawe  v.  Cunliffe  (c),  Leake  v.  Robinson  (rf),  Harris 
V.  Lloyd  (e). 

Mr.  Moore  appeared  for  the  executors. 

The  Vice-chancellor. — My  impression  is,  that  as  there 
were  children  who  had  attuned  twenty-one  at  the  death  of 
Mrs.  Stone,  it  was  a  gifl  to  them,  subject  to  opening  and 
letting  in  the  other  child  upon  her  attaining  twenty-one. 
I  think  that  it  would  be  unsafe,  in  this  case,  to  rely  on 
the  circumstance  of  the  testator  having  taken  this  fund  out 
of  his  estate  for  the  benefit  of  Mrs.  Stone.  I  will,  how- 
ever, give  the  matter  further  consideration. 

The  Yice-Chancellor. — I  have  reconsidered  the  will  in  Jufy  2lst. 
this  cause,  and  in  addition  to  the  cases  mentioned  at  the 
bar,  Wyndham  v.  JVyndham,  Shawe  v.  Cunliffe,  Leake  v. 
Robinson,  and  Harris  v.  Lloyd,  of  which  I  question  neither, 
I  have  looked  at  various  authorities  of  a  different  kind,  the 
bearing  of  which  upon  the  construction  of  the  will  appeared 
to  me  possible.  Among  them  I  may  mention,  Taylor  v. 
Johnson  (/ ),  JElUson  v.  Airey  {g\  Shepherd  v.  Ingram  (A), 
MilU  V.  Norris  (i),  Whitbread  v.  Lard  St  John  (A),  Gilbert 


fa)  3  Y.  &  C.  666,  676.  (/)  2  P.  W.  604. 

{b)  3  Bro.  C.  C.  68.  {g)  1  Vez.  sen.  111. 

(e)  4  Bro.  C.  C.  143.  (A)  Ambl.  448. 

\d)  2  Mer.  364.  (t)  6  Yes.  336. 

(«)  T.  &  R.  310.  {k)  10  Yes.  162. 

VOL.  U.  AAA  C.  C.  C. 
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1846.  V.  Boarman  (a),  Davidson  v.  Dallas  (ft),  De^  ▼.  GWtf- 
Stonb  Schmidt  (c). 
Harrison.  ^^  Struck  me  that  these,  or  some  of  them,  might,  as  well 
as  others  which  I  need  not  enmnerate,  be  thought,  perhaps, 
relevant.  On  the  whole,  I  remain  of  opinion  that  the  tes- 
tator's great-niece,  the  wife  of  Mr.  Robert  Stone,  having 
survived  the  testator,  and  having  left  at  her  decease  children, 
of  whom  some,  though  not  all,  had  atttuned  majority  in  her 
lifetime,  the  residuary  legatee  is  excluded  from  claiming 
any  portion  of  the  dividends  subsequent  to  her  decease  upon 
the  6,666/.  lis.  4fd,  three  per  cent,  consols,  given  '^  after  her 
decease,''  "  to  be  divided  equally  among  such  her  children 
as  shall  attain  the  age  of  twenty-one  years.** 

With  any  question,  if  there  was  a  question,  between  the 
child  who  had  not,  and  the  children  who  had,  attained  ma- 
jority in  the  lifetime  of  Mrs.  Stone,  the  residuary  l^atee 
has  nothing  and  had  nothing  to  do. 

I  say  **  if  there  was  a  question,"  because  the  adult  chil- 
dren have  consented  that  the  minor  shall,  in  the  event  of 
attaining  majority,  be  considered  as  entitled  to  an  equal 
share,  and  this  from  the  death  of  their  mother,  for  which 
the  decree  is  to  provide.  I  collected  that  there  was  not  any 
child  of  Mrs.  Stone  that  died  in  her  lifetime  having  attained 
majority. 

(a)  11  Yea.  238.  (b)  14  Ves.  676.  (c)  19  Ves.  566. 
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NORBIS  V.  NORRIS.  July  17M, 

J  21st. 

AMES  NORRIS,  by  his  wUl,  dated  the  14th  February,  Tcgtator  be- 

1832,  in  which  he  described  himself  as  of  Lavender  Hill,  JJi^as  follows! 
Stockbroker,  after  appointing  his  brothers  his  executors,  11  ^^I™^*'*' 
and  bequeathing  certain  pecuniary  legacies,  proceeded  with  bouse  at  La- 
bis will  thus: — "I  bequeath  to  my  brother,  PlaistedNorris,  furniture, 
the  policy  on  my  life  in  the  London  Life  Association.     To  ^^^';^^^J^J 
my  beloved  wife  I  give  all  my  interest  in  my  house  at  -\^.'^***.f,^f*® 

•^  ,  °    .  "^  .  ,  of  bis  will  tbe 

Lavender  Hill,  the  furniture,  books,  pictures,  wines,  &c.  &c.  testator  re- 
All  the  rest  of  my  property,  of  whatever  description  it  may  Lavender  Hill 
be,  I  leave  to  my  executors,  in  trust  to  be  by  them  laid  ^Sodw^^i 

out  and  invested  as  in  their  discretion  may  be  best ;  the  witb  bim  fur- 
niture, books, 
interest  and  income  arising  therefrom  to  be  paid  to  my  pictures,  wines, 

wife  during  the  term  of  her  natural  life,  or  so  long  as  she  afte^rds 
does  not  contract  another  marriage.**    At  her  decease  or  pardiased  more 

^  ^  of  tbese  arti- 

re-marriage,  the  testator  gave  the  last-mentioned  fund  to  cies,  and  died 

I  •      •  ••  ^  at  Spenoer 

his  children.  Lodge :  —Held, 

The  testator,  at  the  time  of  making  his  will,  lived  in  a  ^as  entitled  to 
house  at  Lavender  Hill,  in  which  he  had  an  interest  of  tibie  furniture, 
twelve  years  to  come  in  an  unexpired  underlease.  He  had  in  wines,  and 
his  house  furniture,  books,  pictures,  wines,  plate,  and  plated  ]^  ^rtbe  time 
articles.     He  aft;erwards  removed  to  a  house,  of  which  he  °^  **"  de&th, 
purchased  the  fee-simple,  called  Spencer  Lodge,  taking  with 
him  the  property  which  he  had  at  Lavender  HilL     He 
afterwards  purchased  other  articles  of  the  same  nature  as 
those  before  mentioned.     He  died  at  Spencer  Lodge,  on 
the  1st  December,  1838. 

The  bill,  filed  by  the  widow,  prayed  administration  of 
the  testator's  effects. 

The  principal  question  at  the  hearing  of  the  cause  was, 
whether  the  plaintifi*  was  entitled  to  anything,  and  what, 
under  the  words,  **  the  furniture,  books,  pictures,  wines, 

&C.  &C,*' 
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1846.  Mr.  Swanstony  for  the  plaintiff,  contended  that  she  was 

entitled  to  all  articles  coming  within  the  above  descrip- 
tion, which  the  testator  had  at  the  time  of  his  death,  not- 
withstanding their  removal  to  Spencer  Lodge:  Colleton 
y.  Garth  (a),  Land  v.  Devaynes  (b),  Cunningham  y.  Ross  (c) ; 
and  that  plate  and  plated  articles  passed  under  the  word 
"  furniture : "  Kelly  v.  Powlet  (d). 

Mr.  Boltf  Mr.  Glasse,  and  Mr.  Goldfinch,  for  the  de- 
fendants. 

The  Vice-Chancellob. — My  impression  at  present  is, 
that  it  would  be  giving  too  strong  an  effect  to  the  position 
of  the  words,  and  to  the  definite  article,  to  hold  that  the 
words  are  local.  I  think  that  there  is  enough  to  create 
conjecture  and  suspicion  on  that  point,  but  no  more.  I 
think  that  it  is  a  general  gift.  If  my  opinion  should  alter, 
I  will  stop  the  decree. 

Jufy2\tt.  The  Vice-Chancellor. — I  have  reconsidered  the  will 
in  this  case,  and  have  not  changed  the  opinion  which  I  had 
at  the  close  of  the  argument.  There  may  be  room  to  sus- 
pect or  conjectiu^,  that,  in  using  the  expressions  *'  the  fur- 
niture, books,  pictures,  wines,  &c.,&c.,'' the  testator  had  in  his 
mind  only  such  effects,  within  the  description,  as  were  then, 
or  as  at  his  death  might  be,  in  the  dwelling-house  then 
occupied  by  him ;  especially  when  their  place  in  the  will  is 
observed.  But  the  expressions  themselves  have  not  neces- 
sarily so  restricted  a  meaning — have  not  necessarily  any 
local  reference.  It  would,  I  think,  be  giving  too  much 
weight  to  the  use  of  the  definite  article,  and  the  particular 
position  of  the  phrase,  so  to  confine  the  construction*  The 
language  must,  I  conceive,  be  taken  to  have  been  used 


(a)  6  Sim.  19.  (c)  2  Ca.  temp.  Lee,  272. 

(b)  4  Bro.  C.  C.  537.  (d)  Ambl.  605. 
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generally,  not  with  regard  to  any  particular  place,  nor  with         1846. 
regard  only  to  such  "  furniture,  books,  pictures,  wines,  &o., 
&C."  as  he  had  when  he  made  his  will. 

Declare,  that,  according  to  the  true  constmction  of  the  testator's 
will,  the  specific  legacies,  contained  in  such  will,  of  articles  descrihed 
hy  the  words,  ^'  the  furniture,  hooks,  pictures,  wines,  &c.  &c.,"  com- 
prised such  articles  and  things  of  a  like  nature  as  were  helonging  to  the 
said  testator  at  the  time  of  his  death,  and  that  plate  and  plated 
articles  were  included  under  the  words  '*  furniture,  hooks,  pictures, 
wines,  &c.  &c." 


Savill  r.  Satill.  j^  2XHh 

Young  r.  Savill.  21**. 

Joseph  savill;  bwng  seised  in  fee  of  certam  free-  Upon  the  mar- 

hold  and  copyhold  estates,  and  possessed  of  a  considerable  with  an  infant 

personal  estate,  by  his  will,  dated  in  May,  1822,  devised  aU  Zh^i^^' 

his  real  estate  to  trustees,  upon  trust,  subject,  in  aid  of  his  *^?^i^*^S-- 

personal  estate,  to  the  payment  of  his  debts  and  l^^acies,  for  to  real  and  per- 

all  his  children  then  bom,  or  to  be  bom,  who  should  live  to  heM  by  tnutees 

attwn  the  age  of  twenty-one  years,  and  their  heirs  as  tenants  mo?c°iwhewith 

in  common ;  and  after  directing  that  all  his  outstanding  per-  *^«  aanction  of 

sonal  estate  should  be  got  in  and  converted  into  money,  and  Tenanted  that 

•  .-I*  1  1  •^••-r<i^i       npon  the  wife 

invested  m  government  or  real  securities  in  England,  he  coming  of  age 
directed  that  his  trustees  should  stand  possessed  of  his  re-  ^"^j, JJJ^  be 
siduary  personal  estate  upon  the  same  trusts,  as  neai'ly  as  lettled  upon 
possible,  as  were  declared  concerning  his  real  estate.  self,  and thechil- 

After  the  date  of  his  will  the  testator  purchased  other  ^J^^"^' 
freehold  estate.   The  testator  died  in  January,  1823,  leaving  ultimate  limiu. 

tion,  in  default 

two  infant  daughters,  Josephine  Isabella  and  Elizabeth  ofiacueofthe 

marriage,  to 
the  heirs  of  the 
wife ;  he  also  setUed  the  personal  property  in  the  same  manner,  except  that  there  was  an  ulti- 
mate limitation  in  default  of  issue  to  the  next  of  kin  of  the  wife.  The  marriage  took  effect,  the 
wife  attained  twenty-one,  and  about  a  month  after  the  marriage  died,  without  issue,  and  with- 
out executing  a  settlement  of  the  real  estate,  leaving  her  sister,  who  was  also  an  infant  ward  of 
Court,  her  sole  heiress  and  next  of  kin : — Held,  that  the  surriring  sister  could  not  compel  a 
conveyance  to  herself  of  her  deceased  sister's  moiety  of  the  real  estate  without  making  com- 
pensation to  the  husband  for  his  loss  of  that  interest  in  the  real  estate  which  he  would  have  taken 
under  the  settlement,  had  it  been  executed  by  the  wife. 
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Catherine,  who  were  his  only  children  and  oo-lieireaaes  at 
law.  In  December,  1828,  a  suit  ''  Savill  v.  Savill,"  was 
instituted  on  behalf  of  the  infants,  for  the  administration  of 
the  testator's  estate,  and  for  the  appointment  of  a  guardian, 
&0.;  and  in  July,  1829,  the  usual  decree  was  made. 

In  1840,  Elizabeth  Catherine  Savill,  being  still  an  infimt, 
married  James  Parker.  Preyiouslj  to  the  marriage,  pro- 
posals were  laid  before  the  Master,  by  Mr.  Parker,  for  the 
settlement  of  his  intended  vrife's  fortune.  By  those  propo- 
sals her  whole  fortune,  except  certidn  articles  of  plate  and 
china,  was  to  be  settled  as  follows,  viz. :  the  real  estates  to 
be  conveyed  to  the  use  of  trustees  during  the  joint  lives  of 
the  intended  husband  and  wife,  upon  trust,  to  pay  the  rents 
and  profits  to  the  intended  wife  for  her  life  to  her  separate 
use,  without  power  of  anticipation,  witii  remainder  to  the 
use  of  the  intended  wife  for  her  life,  with  remainder  to 
trustees  to  preserve,  &o.,  with  remainder  to  the  use  of  the 
intended  husband  for  his  life,  with  remainder  to  the  use 
of  the  children  of  the  marriage,  as  the  intended  husband 
and  wife,  or  as  the  survivor,  should  by  deed  or  will  appoint, 
with  remainder,  in  default  of  appointment,  to  the  use  of  the 
children  as  tenants  in  common  in  fee,  with  further  limita- 
tions for  the  benefit  of  the  surviving  children  in  case  of  any 
dying  under  the  age  of  twenty-one  and  without  leaving 
issue ;  vrith  an  ultimate  limitation  to  the  use  of  the  intended 
wife  in  fee :  the  personal  estate  to  be  settied  for  the  benefit 
of  the  intended  husband  and  wife  during  their  lives  in  the 
same  manner  as  the  real  estate,  and  after  the  death  of  the 
survivor  upon  trust  for  the  children  of  the  marriage,  as  the 
intended  husband  and  wife,  or  the  survivor  of  them,  should, 
in  manner  before  mentioned,  appoint;  in  default  of  appoint- 
ment, for  the  children  of  the  marriage,  who,  being  sons, 
should  attain  twenty-one,  or  being  daughters  should  attain 
that  age,  or  marry,  &c.;  and  if  there  should  be  no  child  to  take 
a  vested  interest,  then,  if  the  intended  wife  should  survive 
her  husband,  for  her  absolutely ;  if  otherwise,  then  as  she 
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should  by  deed  or  will  appoint^  and  in  default  of  such  ap- 
pointment in  trust  for  her  next  of  kin,  as  if  she  had  died  a 
widow  and  intestate ;  such  next  of  kin  to  take  according  to 
the  Statute  of  Distributions. 

These  proposals  having  been  duly  approved  by  the  Mas- 
ter, an  indenture,  in  the  nature  of  marriage  articles,  dated 
in  June,  1840,  was  executed  by  Mr.  Parker,  whereby  he 
covenanted  that  in  case  the  intended  marriage  should  take 
effect  he  would,  when  and  as  soon  as  Elizabeth  Catherine 
Savill  should  attain  the  age  of  twenty-one  years,  and  at  the 
costs  of  her  fortune,  make  and  execute,  and  use  his  best  en- 
deavours to  procure  the  said  Elizabeth  Catherine  Savill  to 
make,  execute,  and  acknowledge  a  settlement  of  all  her  for- 
tune mentioned  and  referred  to  in  the  Master's  report  and 
in  the  proposals  (except  the  plate  and  china),  to  the  uses 
and  upon  the  trusts,' and  with,  under,  and  subject  to  the 
powers,  provisoes,  agreements,  and  declarations  in  such 
proposals  declared  concerning  the  same,  subject  to  the  ap- 
probation of  the  Master  in  every  respect ;  and  that  imme- 
diately after  the  solemnization  of  the  marriage,  and  in  the 
meantime  and  until  such  settlement  should  be  made  and 
executed,  all  the  estate,  right,  title,  and  interest  of  or  to 
which  he  should  in  his  marital  right  become  seised,  pos- 
sessed, or  entitled  in  such  fortune,  or  any  part  thereof  (ex- 
cept as  aforesaid),  should  be  held  and  applied  to  and  upon 
the  same  uses,  trusts,  intents,  and  purposes,  to  and  upon 
and  for  which  the  same  would  be  held  and  ought  to  be 
applied  if  the  said  Elizabeth  Catherine  Savill  had  then  at- 
tained the  age  of  twenty-one  years,  and  the  settlement 
thereinbefore  covenanted  to  be  made  and  executed  had  been 
made  and  executed. 

Elizabeth  Catherine  Savill  having  married  Mr.  Parker 
soon  afler  the  execution  by  him  of  this  indenture,  at- 
tained her  age  of  twenty-one  on  the  6th  January,  1841. 
On  the  3rd  of  the  following  February  she  died,  without 
ever  having  had  any  children,  and  without  having  executed 
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any  settlement  of  the  real  estate  or  any  i^ppcnntment  of  the 
personal  estate  comprised  in  the  before-mentioDed  piopoeab 
and  articles ;  and  letters  of  administntioii  of  her  estate 
were  granted  to  her  husband.  Mrs.  Parker  left  her  aster, 
Josephine  IsabeDa  Parker,  her  heires0-ftt4aw9  and  her  said 
sister,  and  her  mother,  Catherine  Hooper,  and  W.  H. 
Hooper  and  Caroline  Elizabeth  Hooper,  her  brother  and 
sister  by  the  half-blood,  her  next  of  Idn. 

In  July,  1841,  Josephine  Isabella  Sa^ill,  being  still  an 
infant,  married  Henry  Tuffiiell  Young.  Articles  for  the 
settlement  of  her  fortune  were  made  under  the  sanction  of 
the  Court,  in  fayour  of  herself,  her  husband  and  children. 

The  bill  filed  in  the  second-mentioned  cause  by  Mrs. 
Young  against  the  trustees  under  the  testator^s  wiB,  and 
against  James  Parker  and  others,  prayed  that  the  whde  of 
the  devised  real  estates  of  the  testator  remaining  unsold, 
and  of  the  descended  estates,  might  be  conyeyed  to  the  trus- 
tees of  the  plaintiff 'a  marriage  articles,  upon  the  trusts  of 
those  articles;  and  that  one  moiety  of  the  testator's  residu- 
ary personal  estate  might  be  assigned  to  the  last-mentioned 
trustees  upon  the  same  trusts,  and  the  other  moiety  to 
trustees,  to  be  held  upon  the  trustd  of  the  proposals  and 
articles  made  and  executed  by  the  defendant  Parker. 

The  defendant,  Parker,  by  his  answer  stated  that  he 
was  ready  and  willing  to  confirm  and  cany  into  efiect 
the  proposals  and  articles  entered  into  by  him  as  to  all  the 
personal  estate  comprised  therein,  upon  the  condition  and 
in  consideration  of  the  plaintiff  and  all  other  necessary 
parties  confir  ming  the  same,  as  to  all  the  real  estate 
comprised  therein,  and  executing  such  conveyances  and 
assurances  as  might  be  necessary  for  that  purpose;  but 
otherwise,  he,  the  defendant,  cldmed  and  insisted  upon  his 
right  to  receive  and  retain  to  his  own  use  all  the  personal 
estate  to  which  at  the  time  of  his  marriage  with  Elizabeth 
Catherine  Savill  she  was  in  any  manner  entitled,  freed  and 
discharged  from  the  trusts  to  which  the  same  was  intended 


CA8E8  IN  CHANCERY. 


725 


to  have  been  assured,  pursuant  to  such  proposals  and 
articles* 

Mr.  Russell  and  Mr.  WUcock^  for  the  plaintiff  contended 
that  the  defendant,  Parker,  could  not  maintain  the  equity 
insisted  on  by  his  answer,  inasmuch  as  it  was  by  his  own  act 
and  default  that  the  legal  estate  in  the  realty  had  descended 
to  the  plaintiff. 

Mr.  Bacon  and  Mr.  Stevens^  for  the  other  next  of  kin  of 
Mrs.  Parker,  cited  Simsan  v.  Janes  (a),  Lloyd  v.  Lloyd  (b). 

Mr.  Swanston  and  Mr.  Stinion  for  the  defendants,  Mr. 
Young  and  his  child. 

Mr.  Lambert  for  the  trustees  of  the  plaintiff's  marriage 
articles. 

Mr.  Wigramy  Mr.  Humphry ^  and  Mr.  Roundell  Palmer,  for 
the  defendant  Parker,  contended,  first,  that  the  Court  would 
not  decree  a  partial  execution  of  the  articles ;  they  must  be 
executed  wholly  or  not  at  alL  The  articles  were  a  contract 
made  by  the  Court ;  and  the  Court  would  take  care  that  its 
own  contract  was  carried  into  full  effect.  Thellusson  v. 
Woodford  (c).  Green  v.  Green  (rf).  Goring  v.  Nash  («). 
Secondly,  that  the  phuntiffand  the  other  next  of  kin  of  Mrs. 
Parker,  being  merely  volunteers,  and  not  within  the  consi- 
deration of  the  articles,  were  not  entitled  to  have  the  arti- 
cles executed  for  their  benefit  in  a  court  of  equity.  PuU 
vertoft  V.  Pulvertofi  (/),  Johnson  v.  Legard  (g),  Davenport  v. 
Bishopp  (A),  Jefferys  v.  Jefferys  (t),   Colyear  v.  Countess  of 


1846. 


(a)  2  Rnas.  &  M.  065. 
{h)  2  Myl.  &  Cr.  192. 
(c)  13Vc«.209. 
{d)  2  Mer.  06. 
(0)  3  Atk.  186. 


{/)  18  Ves.  84,92. 
\g)  Turn.  &R11SS.  281. 
{h)  2  Y.  &  C.  C.  C.  451. 
(0  Cr.  &  Ph.  138. 
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v: 


Jufy  2lit, 


Mulffrave  (a).  Price  v.  EoMim  (&),  GodMol  v.  WM  (c).  Meek 
V.  Kettlewell  (d).  And  that  the  doctrine  as  to  the  failure  of 
performance  of  the  contract  on  one  side  not  putting  an  end 
to  the  contract  on  the  other,  is  confined  to  objects  within 
the  marriage  consideration^  See  dicta  of  Ix>rd  CoUenhamy 
in  Uoyd  y.  Hoyd;  Archer  y.  Pope  {e).  Thirdly,  that, 
supposing  the  consideration  to  extend  to  the  next  of  kin, 
and  the  Court  to  haye  jurisdiction  to  enforce  the  contract  in 
their  fayour,  it  could  only,  as  regarded  the  plaintiff,  be  by 
way  of  election.  The  plaintiff  could  not  repudiate  the 
settlement  as  to  the  realty,  and  enforce  it  as  to  the  per- 
sonalty. Bigland  y.  Huddleston  (/),  Cheiwynd  y.  Fleet- 
wood {g),  Seton  y.  Smith  (A),  Moore  y.  Butler  (t),  CrqftoR 
V.  Ormsby  (A). 

Mr.  fFUcock,  in  reply. 

The  Vice-Chancellor. — Among  the  causes  before  me 
on  this  occasion,  is  the  cause  in  which  the  proposals  and 
articles  for  a  settlement  in  contemplation  of  the  marriage 
of  Mrs.  Parker,  then  a  ward  of  this  Court,  were  approyed 
by  the  Court,  a  circumstance,  perhaps,  not  immaterial. 
She  neyer  had  any  issue,  and  has  been  suryiyed  by  her 
husband,  who  is  her  administrator.  The  persons  who  were 
her  next  of  kin  at  her  death  were  her  sole  heiress-at-law, 
and  others. 

Mr.  Parker,  who,  subject  to  any  contract  that  may  have 
been  made  concerning  his  wife's  personal  estate,  has  the 
sole  title  to  his  wife's  personal  estate,  is  willing  to  abide  by 
the  proposals  and  articles,  provided  that  all  their  terms  and 
provisions  be  carried  into  effect,  as  they  would  have  been 


(a)  2  Keen,  81. 
{b)  4  B.  &  Ad.  433. 

(c)  2  Keen,  99. 

(d)  I  Hare,  464. 

(e)  2  Vez.  sen.  623. 


(/)  3  Bro.  C.  C.  285. 
(j)  4  Bro.  P.  C.  436. 
(A)  11  Sim.  69. 
(t)  2  Sch.  &  L.  249,  267. 
(I)  Id.  683,  002. 


0A8Ee  m   CHANOEBT. 


727 


if  he  and  Mrs.  Parker^  in  her  lifetime,  after  her  majority, 
had  joined  in  making  a  settlement  conformably  to  the  pro- 
posals and  articles. 

The  heiress-at-law,  and  her  husband,  in^t  on  withdraw- 
ing the  real  estate  from  the  proposals  and  articles,  and  are 
entitled  to  do  so.  For  this  the  other  next  of  kin  are  not 
answerable  and  are  not  to  blame.  But  one  question  is, 
whether  the  rights  of  the  issue  of  the  marriage  being  out 
of  the  case  (for  there  was  not  any  issue  of  the  marriage), 
the  next  of  kin,  who  are  **  volunteers,"  or  in  a  sense  **  volun- 
teers,'^ can  be  allowed  in  these  suits  to  claim  the  benefit  of 
part  of  the  contract  against  the  husband,  who  is  not  per- 
mitted to  have  the  benefit  of  the  whole  of  it.  And  my 
opinion  is,  that,  there  having  been  no  issue  of  the  marriage, 
the  next  of  kin  have  not  a  better  equity  to  take  firom  him 
the  personal  estate,  for  the  purposes  of  the  proposals  and 
articles,  when  the  real  estate  is  withdrawn  from  the  pro- 
posals and  articles,  than  he  has  to  keep  out  of  their  influence 
so  much  at  least  of  the  personal  estate  as  may  be  sufficient 
to  compensate  him  for  that  interest  in  the  real  estate  which 
the  proposals  and  articles  purport  to  give  him,  but  which 
he  is  not  allowed  to  have. 


1846. 


Young 

V. 

Savill. 


Declarb,  that  the  real  estate  of  the  late  E.  C.  Parker,  deoeased,  is 
not,  and  has  not  been  since  her  decease,  affected  by  the  proposals  and 
articles  for  a  settlement  made  and  executed  on  the  occasion  of  her 
marriage  with  the  defendant,  James  Parker.  And  the  defendant, 
James  Parker,  in  his  own  right  and  as  administrator  of  the  said  E.  C. 
Parker,  consenting  to  abide  by  the  said  proposals  and  articles  as  to 
the  personal  estate  of  the  said  E.  C.  Parker,  subject  to  being  com- 
pensated out  of  the  interest  of  her  next  of  kin  therein  for  the  interest 
in  the  real  estate  of  the  said  E.  C.  Parker,  agreed  or  intended  to  be  pro- 
vided for  him  by  the  said  proposals  and  articles.  Refer  it  to  the  Mas- 
ter to  inquire  whether  it  is  for  the  benefit  of  the  plaintiff,  Josephine 
Isabella  Young,  and  also  whether  it  is  for  the  benefit  of  the  children 
of  the  said  Josephine  Isabella  Young,  to  elect  to  take  the  real  estate 
of  the  said  E.  C.  Parker,  discharged  of  the  proposed  settlement,  or  to 
elect  to  confirm,  in  all  respects,  the  said  proposed  settlement.  And  in 
prosecuting  such  inquiry,  the  Master  is  to  assume,  that,  in  the  event 
of  an  election  not  being  made  by  the  parties  interested  in  the  real 
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eiUtctocoii§FmtheaaidpTopotcdagttl«B«il^tlwinigwjii  ofthgBgxt 
of  Idn  in  the  pefaooal  estaley  which  was  the  auhjeet  of  tlie  Mid  pto- 
poaed  aettlementy  will  be  liable  to  make  compeiiation  to  the  defiend- 
anty  James  Parker,  for  the  intereat  in  the  real  estate  intended  to  be 
proTided  for  him  by  the  said  propoaed  settlement;  and  thai,  as  be- 
tween the  semal  next  of  km  of  the  said  £•  C.  ftrksr,  the  shsre  or 
interest  of  the  plainti£F,  Josephine  T<ibella  Youngs  in  the  said  per- 
sonal estate,  will  be  primarily  liable  to  make  good  saA  eompcnsa- 
tion.  Bot  the  preceding  direction  is  to  be  without  pivjndice  toaaj 
qnestion  to  be  sabmitted  to  the  Ceort  after  the  Blaster  AtSk  hm% 
made  his  report.  And  1st  the  Master  inqniz*  how,  and  hj  what 
means,  and  under  what  eirenmstanees  it  happened  that  a  settlemat 
was  not  made  conformabl  j  with  the  said  propoaala  and  articlea.  And 
none  of  the  parties  objecting,  kt  the  som  of  ftc,  be  paid  to  the  de- 
fendant, Jamea  Parker.  And  kt  the  dxHdendi  to  aeeme  OQ  the  sot 
of  £115  stock,  and  1472/.  17«.  stock,  &e.,  be  paid  to  the  dHwutot, 
James  Parker,  during  his  life,  or  until  further  order.  And  let  the 
defendant,  James  Parker,  be  at  libertj  toreceire  the  ineofne  of  the 
ether  personal  estate  which  was  the  subject  of  the  said  propoaals  and 
articles  during  his  life,  or  until  further  order.  But  the  ditectioiis  fer 
payment  to  the  aaid  James  Ptoker,  to  be  without  prejudice  to  any 
question.  ♦  ♦  ♦ 


Jtf//29M, 
SIM. 


Sxrra  r.  Babnebt. 


Teft«tor,  ifter  ThOMAS  NEWNHAM,  by  his  wiD,  after  stating  that 

freebdd  estates  he  Confirmed  his  marriage  settlement,  whereby  he  was  enti- 

S  rtrirt 'little-  *'^'  *^^^  ^^®  decease  of  his  dear  and  loving  wife,  Penelope 

ment,  with  re-  Xcwnham,  and  failure  of  issne  by  her,  to  certain  real  estates 

nuoDder  to  B.,     ,  '  .  ^  , 

in  ftrict  settle,   in  fee,  gave,  devised,  and  bequeathed  all  his  freehold,  lease- 

mahider  to  bis  hold,  and  copyhold  estates,  not  included  in  his  marriage  settle- 
own  right  brirs, 

gave  l^wehold  and  copybold  property  (of  the  natore  of  personalty)  upon  tmsts  asular  thereto, 
yet  so  that  tbe  same  sboold  not  Tcit  abtofaitely  in  any  child  of  a  tenant  for  life,  unlea  socb 
child  shoald  attain  twenty-one,  **  and  so  that,  in  defiuilt  of  any  person  becoming  entitled  there- 
to under  this  my  will,  tbe  same  shall  be  in  tmst  for  my  personal  and  not  my  real  repitseata- 
tire."  And  the  testator  gare  the  readne  of  his  personal  estate  to  his  wife,  and  ^ypointed  her 
sole  executrix  of  bis  will.  Upon  the  death  of  all  the  tenants  for  life  withoat  issue,  a  qnestion 
arose,  as  to  the  derolntion  of  tfaie  leasehold  and  copyhold  estates,  between  tbe  next  oif  kin  of  the 
testator  at  tbe  time  of  bis  death,  bis  next  of  kin  at  the  time  of  the  death  of  tbe  sanriving  tenant 
for  life,  and  the  representative  of  the  widow : — Heid,  that  the  representatiTc  of  the  widow  was 
entitled,  to  the  exclusion  of  both  clashes  of  next  of  kin. 

The  words  "  personal  repmentative,"  or  tbe  words  "legal  personal  repreeentatiTe,"  must 
ordinarily  and  priwui  facie  be  taken  to  mean  "  executors  or  administraton." 
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ment,  to  trustees,  their  heirs,  execators,  administrators,  and  1846. 
assigns,  according  to  the  nature  of  the  property,  upon  trust, 
as  to  his  lands  in  Blomsgrove,  to  raise  £700  for  a  particular 
purpose,  and  subject  thereto  for  his  said  wife  Penelope,  her 
heirs  and  assigns.  And  as  to,  for,  and  concerning  all  other 
his  freehold,  leasehold,  and  copyhold  hereditaments  so  given 
to  his  trustees^  upon  trust,  that  his  said  trustees  should  pay 
and  perform  the  rents,  covenants,  and  services  to  which  the 
leasehold  and  copyhold  part  of  the  premises  might  be  liable, 
and  subject  thereto,  upon  trust,  to  permit  the  rents  and 
profits  of  the  said  freehold,  leasehold,  and  copyhold  pre- 
mises to  be  received  by  his  sdd  wife  Penelope,  and  her  as- 
signs, during  so  many  years  of  the  estate  therein  as  she 
might  live,  with  power  to  cut  timber,  &c  And  after  the 
decease  and  failure  of  issue  of  his  wife,  the  testator  gave  all 
his  lands,  tenements,  and  hereditaments,  as  well  those  in- 
cluded as  those  not  included  in  his  marriage  settlement,  (ex- 
cept those  which  he  had  given  to  his  wife  absolutely),  to 
the  same  trustees,  upon  trust,  as  to  the  leasehold  and  copy- 
hold parts  of  the  said  premises,  to  pay  and  perform  the 
rents,  covenants,  and  services  with  or  to  which  the  same 
were  respectively  charged  or  liable,  &c,  and  subject  thereto 
upon  the  trusts  after  mentioned.  And  as  to,  for,  and  con- 
cerning all  such  parts  of  the  testator's  messuage  and  estates 
in  the  parishes  of  Broadwas  and  Doddenham,  as  were  in 
the  nature  of  freehold,  in  trust,  to  permit  his  niece,  Char- 
lotte Elizabeth  Steward,  and  her  assigns,  during  her  life, 
to  receive,  have,  and  take  the  rents,  issues,  and  profits 
thereof,  and  after  her  decease  in  trust  for  her  first  and  other 
sons  severally  and  successively  in  tail,  with  remainder  in 
trust  for  her  daughters  as  tenants  in  common  in  tail,  with 
umilar  limitations  over  in  favour  of  the  testator's  niece  and 
nephew,  Mary  Ann  Steward  and  Thomas  Steward,  and 
their  issue  respectively,  with  an  ultimate  limitation  in  trust 
for  the  testator's  own  right  heirs*    And  as,  to,  for,  and  con- 
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184^  cerning  all  Bueh  parte  of  the  teatetor^a  eatalea  in  Broadwis 
and  Doddenham,  aa  were  leasehold  and  oop^hdd,  ^  Upon 
sneh  trusts,  and  for  snch  intents  and  purpoaee,  as,  allowii^ 
for  the  different  nature  and  quality  of  the  estates,  will  best 
and  nearest  correspond  with  the  trusts,  intents,  and  purposes 
hereinbefore  by  me  declared,  of  the  freehold  part  of  my 
said  messuage  and  other  hereditamente  at  Broadwas  afore- 
said, so  that  the  said  leasehold  and  copyhold  estates  may 
be  enjoyed  by  the  person  or  persons  for  the  time  being  en- 
titled under  this  my  will  to  the  said  freehold  part  of  the  said 
messuage  and  other  hereditamente,  and  may  go  along  with 
the  same,  so  far  as  the  rules  of  law  and  equity  will  permit; 
yet  so  nevertheless  that  the  said  leasehold  and  copyhold 
estates  shall  not,  as  to  the  effect  or  purpose  of  transmission, 
vest  absolutely  in  any  child  of  any  person  hereby  made 
tenant  for  life,  unless  such  cUld  shall  live  to  attain  the  i^ 
of  twenty-one  years,  and  so  that  in  default  of  any  person 
becoming  entitled  thereto  under  this  my  will,  the  same  shaD 
be  in  trust  for  my  personal  and  not  my  real  representative." 
The  testator  then,  after  giving  the  trustees  certain 
powers,  authorising  them,  with  the  consent  of  the  widow, 
to  sell  and  grant  leases  of  the  freehold  and  copyhold  estetes 
thereinbefore  given  and  bequeathed,  gave  and  bequeathed 
to  his  said  wife  Penelope,  her  executors,  administrators, 
and  assigns,  discharged  from  his  debts,  all  and  singular  his 
carriage  and  horses,  plate,  linen,  household  furniture,  wines, 
live  and  dead  stock,  crops  and  effecto  whatsoever,  at,  in,  or 
upon  or  belonging  to  his  dwelling-house  at  Broadwas  Court, 
and  the  buildings  and  lands  held  therewith  at  the  time  of 
his  decease,  for  her  and  their  own  use  and  benefit.  Also, 
he  gave  to  his  said  wife  Penelope,  all  his  money  and  secu- 
rities for  money,  and  all  other  his  personal  estate  and 
effecte  whatsoever  and  wheresoever,  except  what  he  had 
otherwise  disposed  by  that  his  will,  upon  trust,  to  sell,  call 
in,  and  convert  into  money  such  part  thereof  as  should  not 
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oonnst  of  money,  and  by  and  out  of  the  monies  to  arise        1846. 
thereby  and  of  which  he  should  die  possessed,  to  pay  his 
debts  and  funeral  expenses,  and  the  expenses  of  proving 
that  his  will;  and  in  the  next  place,  to  retain  to  herself  to 
her  own  proper  use  and  benefit,  the  sum  of  £3000,  witli  in- 
terest thereon,  after  the  rate  of  4/.  10«.  per  cent  to  be  com- 
puted from  his  decease,  and  then  to  pay  the  sum  of  £1000 
unto  the  said  trustees,  their  executors  and  administrators, 
upon  the  trusts  after  mentioned,  and  in  case  there  should  re- 
main any  surplus  of  the  said  trust  monies  after  payment  of 
his  debts  and  funeral  expenses  and  the  expense  of  proving 
his  will  and  the  two  legacies  of  £3000  and  £1000,  then  he 
gave  and  bequeathed  such  surplus  to  his  said  wife  Penelope, 
her  executors,  administrators,  and  assigns,  for  her  and  their 
own  proper  use  and  benefit.     Provided  always,  and  he  did 
thereby  expressly  declare  his  will  and  mind  to  be,  that,  in 
case  the  residue  which  should  remain  of  the  said  trust 
monies  after  payment  of  his  said  debts,  ftmend  and  testa- 
mentary expenses,  should  prove  insufficient  to  pay  his  said 
legacies  of  £3000  and  £1000,  then  his  said  trustees  should, 
within  twelve  months  after  his  decease,  or  as  soon  after  as 
conveniently  might  be,  by  sale,  mortgage,  or  other  disposi- 
tion of  all  or  any  part  of  the  freehold,  leasehold,  and  copy- 
hold estates  thereinbefore  by  him  devised  and  bequeathed, 
levy,  and  raise  and  pay,  the  said  several  sums  of  £8000  and 
£1000,  or  such  part  thereof  respectively  as  the  said  resi- 
duary trust  monies  should  prove  insufficient  to  pay  as  afore- 
said; anything  thereinbefore  contained  to  the  contrary 
thereof  in  anywise  notwithstanding.     And  the  testator 
appointed  his  said  wife  his  sole  executrix. 

The  copyholds  mentioned  in  the  will  were  held  for  lives, 
and  were  descendible  to  executors. 

The  testator  died  soon  after  the  date  of  his  will,  leaving 
his  wife  Penelope,  his  nephew,  Thomas  Steward,  who 
was  his  heir-at-law,  and  his  nieces,  Charlotte  Elizabeth  and 
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personal  representatives "  would  be;^  shewing  that  the  ^1846. 
object  was  to  contrast  that  person  with  the  heir.  Bat 
under  the  words,  in  the  plural,  there  would  have  been  a 
trust  for  the  residuary  legatee;  the  words  "personal  repre- 
sentatives "  being  analogous  to  "  executors  and  administra- 
tors : "  per  Sir  James  Wigram  in  Holhway  v.  Cldrksan  (a), 
Taylor  v.  Beverley  (i),  Price  v.  Strange  (c),  Saberton  v. 
Skeeh  {d).  The  case  of  Baines  v.  Ottey  (e),  seems  adverse, 
but  there  the  words  "  to  or  amongst "  precede  the  words 
**  personal  representatives." 

Supposing  the  widow  not  to  be  entitled  as  residuary 
legatee,  she  would  be  entitled  to  a  distributive  share  with 
the  next  of  kin:  Cotton  v.  Cotton  {f),  and  that  at  the 
death  of  the  testator:  Smith  v.  Smith  {g\  Harrington  v. 
Hart  (A),  Masters  v.  Hooper  («),  Doe  d.  Garner  v.  Law^ 
son  (J). 

It  is  submitted,  however,  that  in  this  will  the  words  in 
question  were  an  emphatical  description  of  the  testator's 
widow,  whom  he  appointed  his  sole  executrix,  and  intend- 
ed to  be  his  whole  and  sole  personal  representative.  He 
could  not,  by  the  words  "  personal  representative,"  in  the 
singular,  mean  a  class ;  it  was  persona  designata :  Collier  v. 
Squire  (A),  Wallis  v.  Taylor  (/),  Stocks  v.  Dodsley  (m). 

Mr.  Russell  and  ]Mr.  Giffard,  for  the  representatives  of 
Thomas  and  Mary  Ann  Steward. — The  persons  entitled 
by  consanguinity  at  the  testator's  death  take  as  tenants  in 


(a)  2  Hare,  521,  523.  be  to  "representatives''  in  the 

(h)  Ante,  Vol.  1,  p.  108.  plural. 

(c)  6  Madd.  159.  (/)  2  Beav.  C7. 

Id)  1  Russ.  &  M.  587.  (g)  12  Sim.  317. 

[e)  1  M.  &  K.  465.    It  was  {h)  1  Cox,  131. 

stated  at  the  bar,  that,  upon  ex-  (t)  4  Bro.  C.  C.  207. 

amination  of  the  original  will  in  (j)  3  East,  278. 

Baines  v.  OtU^y  it  had  been  found  {k)  3  Russ.  467* 

to  accord  with  the  judgment,  {I)  8  Sim.  241. 

which  states  the  limitation  to  (m)  1  Keen,  325. 

VOL.  n.                                      B  B  B  C«  C.  C. 
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1846.  oommoxL  The  widow  oould  not  take  the  leaseholdfl  and 
copyholds  under  the  reniduary  dause,  for  in  it  there  is  an 
express  exoeption  of  what  the  testator  '^  had  otherwise  £s- 
posed  of  (a).  The  latter  part  of  the  clause  also  is  repug- 
nant to  such  a  construction.  Nor  is  the  widow  entitled 
under  the  word  ^^  representative,''  which  must  be  construed 
in  its  ordinary  legal  sense,  according  to  the  statute :  Minat- 
tey  y.  Bkanire  (b).  The  word  is  namen  eoUecthum :  Pifot 
▼.  Pyot  (c).  The  words  ''  personal  representatives  ^  do  not 
mean  executors  and  administrators,  but  next  of  kin :  Point 
▼.  HUU  (d),  Long  v.  Blackaa{e\  Minter  v.  Wraith  (/). 

Mr.  Teed  and  Mr.  Faber^  for  the  representatives  of  Char- 
lotte Elizabeth  Steward. — It  would  be  inconsistent  to  hold 
that  the  widow  is  persona,  designata  by  the  words  *'per- 
sonal  representative ;''  for  in  other  parts  of  the  will  she  is 
designated  by  other  expressions.  Wherever  the  testator 
speaks  of  her  in  her  representative  character,  he  calls  her 
executrix ;  when  he  gives  her  the  residue,  it  is  to  her  by 
name,  and  to  her  executors,  administrators,  and  assigns. 
Under  the  words  ^'  personal  representative,"  the  next  of  kin 
living  at  tiie  testator's  death  are  entitied:  Robinson,  v. 
Smith  {g\  Walter  v.  Makin  (A),  Jennings  v.  GtUlimore  (i); 
and  they  take  in  joint  tenancy :  fVithy  v.  Mangles  {j)y  Boy- 
dellY.  GoUghtbfik). 

Mr.  Lee  and  Mr.  Chapman  Barber,  for  the  next  of  kin 
living  at  the  deatii  of  the  surviving  tenant  for  life. — It  is 
not  certain  that  the  word  **  personal "  does  not  apply  to 
some  substantive  understood,  as  ^*  estate,"  or  '<  representa- 

(a)  But,  see  ante,  p.  516.  {g)  6  Sim.  47. 

{b)  4  Russ.  384.  (A)  6  Sim.  148. 

(c)  1  Vez.  sen.  335.  (t)  3  Ves.  146. 

{d)  1  M.  &  K.  470.  (j)  4  Beav.  358. 

\c)  3  Ves.  486.  {k)  12  Law  Jonrn.  180. 

(/)  13  Sim.  52. 
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tives ;"  the  adjective  "  real "  agreeing  with  "  representative."  1846. 
However,  the  words  "  personal  representative"  cannot  be 
applied  to  the  wife  as  persona  desiffnata^  in  a  will  framed 
like  the  present,  where  she  is  continuallj  mentioned  by 
name,  with  the  addition,  in  many  instances,  of  words  of 
endearment,  as  "  my  dear  and  loving  wife,"  &c.  The  tes- 
tator could  only  have  intended  to  give  his  wife  a  life 
interest  in  the  leasehold  and  copyhold;  otherwise,  why 
should  he  have  given  the  trustees  a  power  of  sale  in  her 
lifetime,  with  her  consent ;  the  produce  of  the  sale  to  be 
settled  to  the  same  uses  as  the  freehold  ?  Then  there  is  an  in- 
consistency in  including  the  leasehold  and  copyhold  estate 
in  a  residuary  clause,  out  of  which  they  are  clearly  excepted 
If  the  widow  could  not  take  either  as  persona  desiffnata,  or 
under  the  residuary  clause,  the  next  of  kin  will  take  exclu- 
sively of  the  widow :  Bailey  v.  Wright  (a).  Bridge  v.  Ab^ 
bot{h).  And  the  time  of  ascertaining  the  next  of  kin  will 
be  at  the  death  of  the  surviving  tenant  for  life :  Jones  v.  CoU 
beck  (c),  Bird  v.  Wood  (d),  Briden  v.  Hewlett  {e)^  Clapton  v. 
Buhner  {f)y  Minter  v.  Wraith,  Marsh  v.  Marsh  {g\ 

Mr.  Rolt  and  Mr.  Hallett,  for  the  defendants,  in  the  same 
interest  as  the  last  preceding,  cited  Cooper  v.  Denison  (A). 

The  ViCE-CnANCELLOR. — It  is  likely  that  the  draft  of  Jufy2>ltt. 
the  will  in  this  case  after  it  had  been  settled  was  altered  by 
a  different  hand,  and  not  in  its  altered  state  submitted  to 
the  person  who  had  originally  settled  it  Whether,  how- 
ever, this  conjecture  is  well  or  ill  founded,  the  instrument 
for  construction  is,  of  course,  merely  the  will  as  it  stands; 
the  question  in  the  cause  being,  what  is  the  meaning  of  the 


(a)  18  Ves.  49.  {e)  2  M.  &  K.  90. 

(b)  3  Bro.  C.  C.  224.  (/)  6  My.  &  Cr.  108. 
(tf)  8  Vea.  38.  {g)  1  Bro.  C.  C.  293. 
Id)  2  Sim.  &  Stu.  400.  {h)  13  Sim.  290. 
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1846.        words  "  in  trust  for  my  personal  and  not  my  real  represent- 

Smith        ative,'*  which  the  document  contains. 
^'  The  word  "  personal  ^  being  an  adjective,  the  substan- 

tive to  which  it  belongs  is  "  representatives "  understood, 
or  "  representative "  expressed.  If,  instead  of  either  oi 
those  two  words,  the  substantive  were  "estate**  under- 
stood, that  would,  I  apprehend,  be  decisive  against  the 
claims  of  each  class  of  the  next  of  kin,  as  the  widow  was 
sole  residuary  legatee.  Now,  whatever  may  be  thought  of 
the  single  word  "  representative,"  or  "  representatives,''  or 
of  the  expression  "  legal  representative  "  or  "  legal  repre- 
sentatives," I  apprehend  that  the  words  **  personal  repre- 
sentative," or  the  words  "  legal  personal  representative,** 
mean  ordinarily,  and  must  primd  facie  be  taken  to  intend, 
an  executor  or  administrator,  that  is,  a  representative  in 
law  as  to  personal  estate ;  not  a  kinsman  or  kinswoman, 
not  a  wife  or  husband,  not  a  person  entitled  by  statute  to 
claim  distribution.  Generally,  also,  and  primd  facie,  as  I 
suppose,  a  bequest  made  to  a  "  personal  representative,** 
when  t!ie  expression  is  so  interpreted,  must  be  understood 
as  made  to  that  representative  not  for  his  or  her  own 
benefit  necessarily,  but  for  the  purposes,  whatever  they 
may  be,  for  which  he  or  she  holds,  or  would  hold,  the 
general  personal  estate  of  the  individual  whom  he  or  she  is 
described  as  personally  representing. 

If  such  are  the  meaning  and  efiect  of  the  language  of  the 
will  before  me,  the  dispute  in  the  cause  decides  itself  cer- 
tainly against  the  testator's  next  of  kin  of  each  class,  and  in 
favour  wholly  of  his  widow,  who  was  his  sole  executrix, 
and  also  his  sole  residuary  legatee. 

Of  course,  however,  the  context  of  a  will  containing  the 
words  "  personal  representative "  or  **  personal  representa- 
tives," may  be  such  as  to  render  it  necessary  or  proper  to 
read  them  as  importing  consanguinity,  or  as  referring  to  a 
distribution,  though  there  is  no  intestacy,  such  as  would 
take  place  had  there  been  an  intestacy^  and  the  question 
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before  me  is,  whether  in  the  present  instance  the  will  is  to        1846. 
be  construed  in  either  of  these  two  latter  modes. 

It  lies,  I  conceive,  on  those  alleging  the  propriety  of  either 
of  these  modes  of  interpretation,  to  shew  that  the  testator's 
intention  is  plainly  so — to  shew  more  than  a  doubt;  since 
raising  only  a  doubt,  they  leave  his  expression  in  possession 
of  its  proper  force.  The  manner  in  which  the  testator  uses 
it  in  connexion  with  the  expression  "heirs  "  or  "  real  repre- 
sentative," or  in  contrast  to  that  expression,  makes  the  con- 
tention against  the  widow's  exclusive  right  neither  absurd 
nor  unfair,  but  does  not,  I  think,  afford  sufficient  proof,  or  a 
sufficiently  strong  argument,  against  her.  Having  made 
particular  dispositions  of  his  real  estate,  of  which  the  ulti- 
mate was  in  favour  of  his  right  heirs,  he  makes  similar  dis- 
positions of  the  personalty  in  question,  substituting  only 
for  the  ultimate  disposition  in  favour  of  his  "  real  represen- 
tative" (by  which  term  he  alludes  to  his  right  heirs)  an  ulti- 
mate disposition  in  favour  of  his  "  personal  representative." 
I  cannot  venture  to  infer,  merely  from  thence,  against  the 
proper  meaning  of  the  words  "personal  representative," 
that  they  must  be  taken  to  import  consanguinity,  because 
heirship  is  by  consanguinity. 

In  a  possible  state  of  circumstances,  the  limitation  in 
favour  of  the  testator's  right  heirs  might,  I  assume,  have 
had  some  operation  and  effect,  although  he  died  before  the 
recent  Will  Act ;  but  as  circumstances  are  and  were,  the 
limitation  has  not,  and  can  never  have,  any  operation  or 
effect,  has  never  had  any,  and  could  not,  by  the  happening 
of  his  death  at  any  other  time  than  the  time  when  it  did 
happen,  have  had  any. 

The  gift  to  his  heirs  in  this  case,  if  it  was  a  gift,  was  a 
specific  gift  of  an  interest  in  a  specific  subject  to  the  person 
or  persons  who  would  have  taken  that  interest  if  there  had 
been  no  specific  disposition  of  it. 

To  apply  the  same  or  an  analogous  construction  to  the  gift 
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Buaded  me,  namely,  that  the  limitation  is  unintelligible,  they  1846. 
would  in  effect  have  established  the  case  of  the  widow  as 
residuary  legatee,  the  property  being  all  personal  If  it  is, 
as  I  think  it  to  be,  intelligible,  one  sense  certainly  in  which 
it  may  be  understood  is  the  sense  for  which  those  who  sup- 
port her  case  contend.  And  this,  I  repeat,  is  the  ordinary 
sense,  and  primd  faciei  and  correctly,  the  meaning  of  the 
language  used.  The  words  "  personal  representative*'  may, 
as  every  one  knows,  be  read  in  another  sense,  if  the  context 
is  such  as  to  require  and  demonstrate  the  propriety  of  that 
reading.  The  question  is,  whether  such  a  context  is  to  be 
found  in  this  will.  I  cannot  discover  it.  I  believe,  that  to 
read  the  words  ^^  personal  representative"  in  this  will  as  not 
meaning  ^^  personal  representative"  according  to  the  proper 
import  and  general  acceptation  of  the  expression,  would  be, 
if  not  merely  arbitrary,  merely  conjectural ;  and  I  think, 
therefore,  that  the  next  of  kin  of  each  class  must  be  consi- 
dered as  excluded  in  favour  of  the  sole  executrix,  who  was 
also  the  sole  residuary  legatee.  That  I  have  a  clear  opinion 
either  as  to  what  was  passing  in  the  testator's  mind  when 
he  composed  or  assented  to  the  clause  under  consideration, 
or  that  in  using  it  he  had  any  particular  or  definite  view  or 
meaning,  I  have  not  said,  and  do  not  say.  But  the  greater 
the  obscurity  the  better  the  case  of  the  residuary  legatee. 


740  CASES  IN   CHANCERY. 

1846. 

July  2^h.  Ex  parte  Williams. — In  the  Matter  of  Williams. 

Orfcr  made  for  A  REFERENCE  had  been  directed  in  this  matter  to  the 

ance  for  the  Master,  to  inquire  and  state  to  the  Court  whether  Charles 

Md'^^^u^n  Williams,  the  father  of  the  infant  petitioner,  Mary  Anne 

of  a  female  in-  Williams,  was  of  ability  to  maintain  and  educate  his  said 

fanty  whose  ^  '' ^ 

father  was  Xvr-  daughter  in  a  manner  suitable  to  her  fortune  and  expecta- 
T^ew  to  her  tions  in  life ;  and  in  case  the  Master  should  be  of  opinion 
^^8  ^'l^^L  that  the  father  was  not  of  such  ability,  then  what  was  the 

up  m  a  manner  '* ' 

raiuble  to  her    age  of  the  infant,  what  was  the  amount  of  her  fortune,  and 

fortune  and  ex- 

peetations.         what  would  be  a  proper  allowance  for  her  m^tenance  and 

education. 

It  appeared  from  the  evidence  before  the  Master,  that 
the  father  of  the  petitioner  was  a  gentleman  of  respecta- 
bility, and  a  magistrate  for  the  county  of  Berks,  and  that  his 
income  amounted  to  about  £900  a  year,  the  larger  part  of 
which  was  derived  from  the  fortune  of  his  first  wife,  the 
mother  of  the  petitioner ;  that  Mr.  Williams  had  married  a 
second  time,  and  had  issue  by  such  marriage  one  child  only, 
then  surviving,  a  boy  of  the  age  of  four  years ;  and  that  the 
expenses  of  his  present  establishment,  which  was  not  more 
than  his  station  warranted,  exhausted  his  income.  It  ap- 
peared further,  that  the  petitioner  was  of  the  age  of  twelve 
years  or  thereabouts,  and  that  her  fortune  consisted  of  a  sum 
of  7153/.  10^.  4:d.  SI.  per  Cent  Consols,  vested  in  posses- 
sion, payable  to  her  at  twenty-one,  or  marriage ;  of  a  rever- 
sionary sum  of  £2750  3/.  per  Cent.  Consols,  payable  at 
twenty-one,  or  marriage,  but  expectant  on  the  death  of  her 
father,  who  had  a  life-interest  in  it ;  and  of  a  further  rever- 
sionary sum  of  £12,000  3/.  per  Cent.  Consols,  held  under 
her  mother's  marriage  settlement,  payable  at  the  same 
periods,  but  also  expectant  on  the  death  of  her  father,  who 
had  a  life-interest  in  it.  The  whole  fortune,  thus  amount- 
ing to  22,903/.  10*.  4rf.  Consols,  was  derived  entirely  from 
the  maternal  relatives  of  the  petitioner.     There  was  no  pro- 
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vision  for  maintenance^  except  in  the  case  of  the  £12,000         1846. 
stock  as  to  which  the  settlement  directed  maintenance,  at      es  parte 
the  discretion  of  the  trustees,  only  after  the  death  of  the     Williams. 
survivor  of  the  husband  and  wife. 

Under  these  circumstances,  Mr.  Williams  proposed  that 
the  whole  income  of  the  71532^  10*.  Ad.  Consols](amounting 
to  about  £213  per  annum),  should  be  allowed  him  for  the 
maintenance  and  education  of  the  infant;  and  he  laid  before 
the  Master  a  statement  of  the  estimated  expense  of  putting 
the  petitioner  to  a  school  suitable  to  her  expectations,  by 
which  it  appeared  that  the  whole  £213  would  annually  be 
expended  for  that  purpose. 

This  proposal  was  opposed  by  the  trustees  of  the  infant's 
property. 

It  was  urged  before  the  Master,  in  behalf  of  the  infant, 
that  the  rule  of  the  Court  was  to  inquire,  not  simply  into 
the  ability  or  inability  of  the  father  to  maintain,  but  into  his 
ability  or  inability  to  maintain  and  educate  the  infant 
according  to  the  fortune  and  expectations  of  the  infant:  that 
that  ability  or  inability  would  further  be  estimated  by  a 
consideration  of  the  other  claims  upon  the  father's  means, 
such  as  his  having  another  family,  which  it  would  be  for  the 
interest  of  the  infant  herself  to  have  brought  up  in  a  manner 
suitable  and  proper  to  their  common  station  in  life :  Jervoise 
V.  Silk  (a),  per  Lord  Eldon  in  fFellesley  v.  Duke  of  BeaU" 
fort{b\  Twcddelly.  Tweddell{c). 

The  Master  having  found  the  above  facts ;  and  having 
further  found,  that,  under  the  circumstances,  he  was  of 
opinion  thewhole  of  the  dividends  on  thesum  of  7153/1  lOsAd. 
£3  per  Cent  Consols,  should  be  allowed  for  the  maintenance 
and  education  of  the  infant, — the  present  petition  was  pre- 
sented praying  a  confirmation  of  his  report. 

Mr.  Swanston  and  Mr.  Haddan,  for  the  petition. 

(a)  G.  Coop.  52.  {h)  2  Rusa.  28.  (c)  T.  &  R.  1. 


742  CASKS  m  chakobet. 

sj^^  Mr.  ffiffram  and  Mr.  SHntan,  for  the  trustees. 

Ex  parte 
Williams. 

The  Vice-Chancelior,  after  having  inquired  whether 
there  was  any  suggestion  that  the  infimt  had  not  been 
treated,  or  was  likely  not  to  be  treated,  with  kindness,  or 
was  not  likely  to  receive  every  comfort  at  her  father's  house, 
and  having  been  satisfied  that  no  such  suggestion  was  or 
could  be  made,  made  an  order  as  prayed, — observing  that 
the  liberal  allowance  might,  perhaps,  be  the  means  of  secur- 
ing to  the  infant  comforts  in  her  father's  house  which  she 
might  not  otherwise  attain,  independently  of  the  question 
of  her  education  and  mere  maintenance ;  which  he  thought 
might  probably  absorb  the  whole  allowance. 


Jt^jf  24ih,  Chambebs  v.  Smith. 

Executors  not  1  HE  bill  was  filed  by  persons  interested  under  the  will  of 
cosuof  LTac-  Benjamin  Chambers,  including  his  children,  against  his 
tion  which  had    executors,  praying  the  usual  administration  accounts,  and 

been  success-  .  . 

fully  brought  that  in  taking  such  accounts  the  sum  of  £130,  paid  by  the 

by  a  surgeon,  cxecutors  to  William  Tucker  for  the  costs  of  an  action 

andm^edSar  brought  by  him  against  the  executors,  in  which  they  failed, 

attendance  and  also  the  costs  and  expenses  of  defending  the  action, 

furnished  to  .  r  o  > 

the  testator.       might  not  be  allowed  to  the  defendants. 

It  appeared  that  the  testator,  who  was  a  stonemason  at 
firidport,  had,  for  some  time  previously  to  his  death,  been 
subject  to  a  complication  of  disorders,  and  particularly 
hernia,  and  that  Mr.  Tucker,  a  surgeon  of  the  same  place, 
had  attended  him  from  May,  1839,  until  August,  1841, 
when  he  died.  After  his  death,  Mr.  Tucker  delivered  to 
the  defendants,  the  executors,  his  bill,  amounting  to  75L  I6s. 
It  contained  charges  for  journeys  and  attendances,  surgical 
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operationB,  by  means  of  the  catheter,  and  medidne  fur-  ^IMQ. 
nished.  The  defendants  refused  to  paj  the  bill,  insbting 
that  the  charges  were  improper  and  immoderate;  where- 
upon Tucker,  in  September,  1842,  served  them  with  a 
writ.  The  defendants,  however,  notwithstanding  a  notice 
given  them  by  the  plaintiffs,  in  February,  1843,  to  the  effect, 
that,  in  their  opinion,  Mr.  Tucker's  demands,  with  costs 
then  incurred,  ought  to  be  paid,  and  that,  if  the  action  were 
persisted  in,  the  plaintiffs  would  hold  the  defendants  per- 
sonally liable,  persisted  in  defending  the  action.  Accord- 
ingly the  action  came  on  for  trial  in  March,  1843,  when  a 
verdict  was  found  for  Tucker  for  18£  10*.,  which,  together 
with  62^  6*.  previously  paid  into  court  by  the  defendants, 
amounted  to  70^  16*.,  being  only  £6  less  than  the  amount  of 
the  original  demand.  Judgment  was  then  entered  up  for 
Tucker  for  the  amount  recovered,  and  for  j£l03,  being  his 
taxed  costs  of  the  action,  and  these  sums  were  paid  by  the 
defendants  out  of  the  testator's  assets.  They  also  claimed 
their  own  costs  of  the  action. 

In  support  of  the  proposition  insisted  on  by  the  bill,  that 
the  defendants  ought  not  to  be  allowed  the  costs  of  this 
action,  four  witnesses  (including  Tucker  himself)  were  ex- 
amined. Of  the  three  witnesses,  other  than  Tucker,  two 
were  medical  men,  who  stated  their  opinion  to  be,  that  the 
charges  were  all  ffur,  proper,  and  reasonable,  and  many  of 
them  very  moderate. 

On  the  part  of  the  defendants  six  medical  men  were  ex- 
amined, who  gave  it  as  their  opinion  that  the  charges  for 
visits  (both  doctor  and  patient  having  been  resident  within 
the  town  of  Bridport)  and  the  charges  for  the  use  of  the 
catheter,  ought  not  to  have  been  made.  Several  of  these  wit- 
nesses called  the  chaiges  exorbitant,  and  had  so  expressed 
themselves  to  the  executors.  Most  of  them  in  reviewing  the 
bill  considered  that  the  amount  should  be  reduced  to  about 
JU7. 
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1846^  Mr.  RoU  and  Mr.  Chambers,  for  the  pUntiflb,  cited  Mar- 

gan  y.  HaUen  {a\  as  to  the  right  of  a  smgeon  to  charge  tat 
attendances;  commenting  on  the  length  of  time  daring 
which  ]^Ir.  Tucker  had  been  in  attendance  on  the  deceased, 
and  the  propriety  of  his  chaiging  for  attendances  instead  of 
useless  medicine. 

Mr.  RusuU  and  Mr.  Hargrove,  for  the  defendants,  re- 
ferred to  Buxton  Y.  Buxton  (jb),  and  Garrett  y.  Noble  (c). 

Mr.  RoU,  in  reply. 

July^fkh.  The  Vice-chancellor. — This  cause  was  ai^gaed  on 
Friday  and  Saturday  last,  and  I  haye  rince,  out  of  court, 
read  attentiyely  the  pleadings  and  depositions.  The  result 
has  been  the  confirmation  of  the  opinion  with  which,  at  the 
close  of  the  defendant's  case,  I  was  impressed. 

It  appeared  then,  and  still  appears  to  me,  that  the  execu- 
tors' conduct  in  not  preyenting  Mr.  Tucker's  action  from 
being  brought,  by  paying  him  (if  necessary  for  that  pur- 
pose) his  whole  demand,  and  in  defending  the  action  as  they 
did,  was  so  manifestly  and  so  grossly  imprudent  as  to  be  in- 
excusable, and  to  render  it  impossible  to  allow  them  the  costs 
paid  to  the  plaintiff  at  law,  or  their  own  costs  or  expenses  in 
respect  of  the  action.  The  circumstance  that  the  jury  gave 
liim  £5  less  than  the  amount  of  the  bill  delivered  is,  in  my 
judgment,  immaterial,  except  as  it  enables  the  Court  to 
allow  to  the  executors  that  sum,  of  which,  at  an  expense,  as 
they  say,  of  more  than  J6200,  they  succeeded  in  depriving 
him.  They  may  be  allowed  the  £5  as  if  they  had  paid  him 
his  full  demand. 

The  decree  will  declare  that  in  respect  of  Mr.  Tucker's 
demand  of  75/.  16«.  the  defendants  are  to  be  allowed  the 

(a)  8  Ad.  &  Ell.  489.  {h)  1  Keen,  753.  (c)  6  Sim.  504. 
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full  amount  thereof,  but  not  any  costs,  charges,  or  expenses,  ^^Q^* 
on  either  side,  in  respect  of  the  action;  and  if  the  executors 
shall  claim  to  be  allowed  any  other  costs,  charges,  or  ex- 
penses, in  respect  of  such  demand,  the  Master  in  consider- 
ing such  claim  is  to  have  regard  to  the  question  how  far 
they  were  reasonably  and  properly  incurred. 

And  the  defendants  are  not  to  be  allowed  any  costs  of 
this  suit  to  this  time,  so  far  as  this  suit  relates  to  the  said 
demand  of  75/.  I65.,  or  to  the  said  action;  and  are  to  pay 
to  the  plaintiffs  the  costs  of  this  suit  to  this  time,  so  far  as 
such  costs  have  been  incurred  by  evidence  upon  either  of 
these  two  subjects ;  but  let  the  taxation  of  such  costs  be 
reserved.     Reserve  all  other  costs. 

There  must  be  the  usual  administration  decree,  with  the 
usual  preliminary  inquiries  (a). 


(a)  Affirmed  (4th  Mar.  1847,)  plaintiffs  ought  not  to  have  en - 

on  a  re-hearing  before  the  Lord  tered  into  evidence  as  to  the  costs 

Chancellor,  except  as  to  the  costs  of  the  action,  but  ought,  upon 

of  this  suit,  which  his  Lordship  the  admissions  in  the  answer,  to 

ordered  to  be  reserved  generally,  have  sought  an  inquiry  befort 

stating  that,  in  his  opinion,  the  the  Master. 


July  25til.  WacWTAFP  C.  CrOSBT. 

Tetutor  be-  StEPHEN  GBfBEB,  by  his  will,  dated  the  19th  Feb- 

^1500  stock  roaiy,  1801,  after  bequeathing  all  his  property^  estate,  and 

t^foTuT  «ff^t«>  except  the  sum  of  £1500  Navy  £5  per  Cent».,  to 

daughter  for  his  daughter,  Elizabeth  Jewell  Poole,  her  executors,  admi- 

life,  and  after 

her  decease  for  nistrators,   and  assigns,   to  be  disposed  of  as  she  should, 

bat  if  she     '  notwithstanding  her  coverture,   think   fit;  as  to  the  said 

Siidra"ther  P™c^P^  sum  of  £1500  Navy  £5  per  Cents.,  bequeathed 

he  directed  his  the  Same  as  foUows:   ^^  I  give  and  bequeath  the  same 

executor  to  i        •      zk  t  i 

sund  possessed  unto  my  exccutors  hereinafter  named,  upon  trust,  that 
trust  to'pay  or  ^^^7*  ^7  ^^  exccutors,  or  the  survivor  of  them,  his  ex- 
transfer  the        ecutors  or  administrators,  do  and  shall  pay  and  apply  the 

same  equally        ,  ,    ,  *^  ''  *  *^  •' 

unto  and  be-  interest  and  dividends  and  annual  produce  thereof  finom 
nephews.  A.,  *^™®  ^  time,  to  my  said  daughter,  Elizabeth  Jewell  Poole, 
B.,  and  C,  and  f^j.  ^jjj  durinff  the  term  of  her  natural  life,  for  her  own  and 

bis  niece,  and  ^ 

thesurvirorsor  separate  usc,  free  from  the  control,  debts,  or  engagements, 

them,  share  and  of  the  present  or  any  future  husband;  and  from  and  inune- 

The^ncphews  lately  after  the  decease  of  my  s^d  daughter,  I  vrill  and 

and  niece  sur-  direct  that  my  said  executors,  and  the  survivor  of  them, 

viredthetes-  .  -^  .    . 

tator,  and  died  his  cxecutors  or  administrators,  shall  stand  possessed  of  and 
of  the  daughter,  interested  in  the  said  principal  sum  of  £1500  hL  per  Cent, 
who  died  with-  Bank  Annuities,  in  trust  for  all  and  every  the  child  or 

out  ever  hanng  •' 

had  a  child :—  children  of  my  said  daughter,  Elizabeth  Jewell  Poole,  in 
represenutive     cqual  shares  and  proportions,  if  more  than  one;  and  if  but 

and  niecTwere  ^°^>  *^^°  ^^^  ^^^  ^^7  ^hild:  and  in  casc  my  said  daughter 
enHtledin         gjjjj]  jj^ye  no  child  or  children,  or  having  such,  all  such 

equal  shares.  ,     ,  ,       ,  ,  .  . 

shall  die  in  the  lifetime  of  my  said  daughter,  without  issue, 
then  I  will  and  direct  that  my  said  executors  do  and  shall 
stand  possessed  of  and  interested  in  the  said  principal  sum 
of  i6l500  5/.  per  Cent.  Navy  Bank  Annuities,  in  trust  to 
pay  or  transfer  and  assign  the  same  equally  unto  and 
between  my  three  nephews,  Charles  Gimber,  Daniel 
Hazard,  and  Bichard  Hazard,  and  my  niece,  Jane  Hazard, 
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and  the  survivors  or  survivor  of  them,  share  and  share      kI^^L^ 
alike."  Waostaff 

The  testator  died  in  1801,  leaving  his  daughter,  Eliza-       crosbv. 
beth  Jewell  Poole,  (who  was  his  sole  next  of  kin),  and  his 
nephews  and  niece  named  in  the  will,  surviving  him. 

Elizabeth  Jewell  Poole  survived  the  nephews  and  niece, 
and  died  in  1845,  having  by  her  will  bequeathed  all  the 
residue  of  her  estate  to  the  plaintiff  Elizabeth  Wagstaff, 
and  having  made  her  and  her  husband,  the  plaintiff  James 
Wagstaff,  executrix  and  executor  of  her  will. 

The  first  question  was,  whether  the  plaintiffs  were  enti- 
tled to  the  £1500  Navy  5L  per  Cents.y  (now  £1575,  3£  5*. 
per  Cent  Annuities),  as  against  the  representatives  of  the 
nephews  and  niece. 

Mr.  Russell  and  Mr.  Chandless^  for  the  plaintiffs,  con- 
tended, that  this  case  was  distinguishable  from  Harrison  v. 
Foreman  (a),  in  which  there  was  a  dear  vested  gift  to  two 
persons  in  equal  moieties,  which  was  held  not  liable  to  be 
devested,  except  upon  a  particular  contingency,  which  never 
happened.  But  here  everything  remiuned  in  contingency 
till  the  death  of  the  daughter  without  children.  The  lega- 
tees, who  were  to  take  in  that  event,  were  to  bring  them- 
selves within  the  description  of  "survivors,"  at  the  death  of 
the  daughter.  Moreover,  there  was  no  gift  except  in  the 
direction  to  pay.  The  testator  must  have  contemplated  a 
class  existing  at  the  death  of  the  tenant  for  life :  Pope  v. 
Whitcomhe  (ft),  Belk  v.  Slack  (c),  Wordsworth  v.  Wood  {d). 
Newton  v.  Ayscough  (e\  Cripps  v.  Wolcott  (/),  Taylor  v. 
Beverley  {g).  [The  Vice-chancellor  referred  to  Sturgess 
V.  Pearson  (A).] 

(a)  6  Ves.  207.  («)  19  Ves.  684. 

{b)  3  Ru88. 124.  (/)  4  Madd.  11. 

(c)  1  Keen,  238.  (g)  Ante,  Vol.  1,  p.  108. 

((0  4  M.  &  Cr.  641.  (A)  4  Madd.  411. 
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CmCMBT. 


Sir  F.  SimpUMsam  and  Mr.  Odep  Clarke  tar  ike  defend 


amid,  dial  the 
Beterley  did  not  gorem  die  present.     He  ^wmat  tM  < 
that,  in  the  erents  that  had  happened,  die  plainti& 
effectoallj  excluded  firom  the  £1500  Xarj  5L  per  i 

The  second  qnesdon  was,  whedKr,  as  the  plainti^  wen 
exdoded,  die  stod^  in  qnesdoo  dev^jtred  to  the  nephewi 
and  niece  equally,  or  bdonged  to  ^  aiinimr  of  dii 
foor. 


Mr. 

foor. 


and  Mr.  Craig,  fijr  die  sm^hor  of  th 
SeurfiM  r.  Homxs  («> 


The  Vicb-Ch 
snnriTcd  the 
fbarwoold  have 
sonriTed  bT  die 
cquaDr. 


— ^If  die  funiiurof  die  toar  \m 
',  I  diink  diat  die  suniror  of  th 
die  whole:  bat  as  aU  die  foar  wer 
;  I  diink  deu  aD  tiie  fixir  tod 


(•)  3  Bro.  C.  C.  90. 


MEMOEANDA. 


In  Trinity  Vacation,  1846,  Serjeants  TalfaurdeLad  Man^ 
ning  were  appointed  her  Majesty's  seijeants;  Serjeants 
Murphy  and  Bylet  received  patents  of  precedence;  and 
Joseph  Humphry^  Esq.,  of  Lincoln's  Inn,  James  Bacon^  Esq., 
of  Gray's  Inn,  Spencer  Horatio  WalpoUy  Esq.,  of  Lincoln's 
Inn,  and  John  RoU,  Esq.,  of  the  Inner  Temple,  were  ap- 
pointed her  Majesty's  counseL 

In  July,  in  the  same  vacation,  Lord  Lyndhurst  resigned 
the  great  seal,  whereupon  the  same  was  delivered  to  Lord 
Cottenhanu 

Sir  Frederic  Thesiger,  at  the  same  time,  resigned  his 
office  of  Attorney-General  to  her  Majesty,  and  was  suc- 
ceeded by  Sir  Thomas  fViUe,  Knt. ;  and  Sir  Fitzroy  Kelly 
resigned  his  office  of  Solicitor-General  to  her  Majesty,  and 
was  succeeded  by  John  Jervis,  Esq.,  one  of  her  Majesty's 
counsel,  who  afterwards  received  the  honour  of  knighthood. 

On  the  6th  July,  in  the  same  vacation,  SiriV^  C  Tindal, 
Chief  Justice  of  the  Court  of  Common  Fleas,  died,  and 
was  succeeded  in  lus  office  by  Sir  Thomas  Wikky  her 
Majesty's  Attomey-GeneraL 

Sir  John  Jervisy  her  Majesty's  Solicitor-General,  suc- 
ceeded Sir  Thomas  Wilde  as  her  Majesty's  Attomey-Q^ 
neral,  and  David  Dundas,  Esq.,  one  of  her  Majesty's  coun- 
sel, was  appointed  her  Majesty's  Solicitor-General,  and 
afterwards  received  the  honour  of  knighthood. 

VOL.  u.  c  c  c  c.  c.  c. 
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MEMORANDA. 

In  September,  in  the  same  Vacation,  Sir  John  WilUoanz^ 
one  of  the  Justices  of  the  Court  of  Queen's  Bench,  died, 
and  was  succeeded  by  Sir  William  ErUy  one  of  the  Justices 
of  the  Court  of  Common  I^eas. 

Early  in  Michaehnas  Term,  1846,  Edward  Vaughan 
}nUiam8,  Esq.,  of  Lincohi's  Inn,  was  called  to  the  degree 
of  the  coif,  and  gave  rings,  with  the  motto,  **  Legum  serci 
et  liberi;^  and  was  immediately  afterwards  appointed  one  o! 
the  Justices  of  the  Court  of  Common  Pleas,  in  the  room  o 
Su-  W.  Erie. 


In  the  same  torm,  Charles  Buller^  Esq.,  of  Liincoln's  Im 
was  appointed  one  of  her  Majesty's  coimsel. 


AN 


INDEX 


TO  THB 


PRINCIPAL     MATTERS. 


ACCOUNT. 

See  Pleading,  4. 

ACCRUING  SHARES. 
See  Will,  6. 

ADEMPTION. 

1.  A  testatrix,  in  loco  parentis  to 
A.,  bequeathed  ^10,000  sterling  to 
M.,  and  afterwards  transferred 
^12,000  consols  into  the  joint  names 
of  herself  and  M.  : — Ileldt  under  the 
circumstances  of  the  case,  that  the 
transfer  was  an  ademption  or  satis- 
faction of  the  legacy.  Twining  v. 
Powelly  202 

2.  A  legacy  is  given  to  M.,  with  a 
contingent  limitation  over  to  N.,  in 
the  event  of  M.  dying  without  chil- 
dren. The  legacy  to  M.  is  adeemed 
by  a  subsequent  gift  to  M.,  in  the 
lifetime  of  the  testatrix,  to  which  no 
limitation  in  favour  of  N.  is  attached. 
The  legacy  is  not  merely  adeemed  as 
to  M.,  but  also  extinguished  as  to  N. 

lb. 

ADMINISTRATION  (LIMITED). 
A.  devised   his  real  and  personal 


estate  charged  with  the  payment  of 
his  debts  to  B.,  whom  he  appointed 
his  executor,  and  B.  devised  them  to 
C,  whom  he  appointed  his  executor, 
upon  trust  for  the  payment  of  his  own 
and  A.*s  debts.  After  the  death  of 
A.  and  B.  a  bill  was  filed  on  behalf 
of  the  creditors  of  A.  against  C.  and 
D.,  charging  that,  by  collusion  between 
C.  and  D.,  the  latter  had  fraudulently 
obtained  large  sums  of  money  arising 
from  the  real  and  personal  estate  of 
A.,  and  praying  that  the  transactions 
between  C.  and  D.  might  be  set  aside, 
and  for  the  due  administration  of  A.'s 
estate.  There  were  also  some  charges 
of  misapplication  of  A.'s  assets  by  B., 
and  the  bill  prayed  that  B.'s  estate 
might  be  charged  with  the  losses  oc- 
casioned thereby.  To  this  bill  (D. 
having  refused  probate  of  B.'s  will)  a 
person  was  made  a  defendant,  who 
had  obtained  a  grant  of  letters  of  ad- 
ministration of  B.*s  estate,  authorising 
him  to  attend,  supply,  substantiate 
and  confirm  tho  proceedings  which 
had  been  already  had,  or  which  might 
be  had  in  the  suit,  until  a  final  decree 
should  be  had : — Held,  that  B.'s  estate 
was  sufficiently  represented  in  the  suit 
by  this  administrator.  Ellice  v.  Good- 
son,  4 
c  c  c  2 
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BANKER. 


ADMINISTRATION  OF 
ASSETS. 

See  Parties,  2. 
Pleading,  2,  3. 
Statute  op  Limitations,  2. 
Trust  Executed. 

1.  In  the  administration  of  assets  in 
a  court  of  equity,  a  debt  for  arrears  of 
rent  has  priority  over  simple  contract 
debts ;  but  an  executor  or  administra- 
tor will  not  be  personally  responsible 
for  payment  of  simple  contract  debts, 
in  priority  to  a  debt  for  arrears  bf 
renty  of  which  he  has  no  notice. 
Clcuph  V.  French,  277 

2.  A  testator,  having  made  a  par- 
ticular devise  of  all  his  real  estates, 
and  having  bequeathed  several  specific 
legacies,  dies  indebted  by  specialty  and 
simple  contract.  His  personal  estate 
not  specifically  bequeathed  is  more 
than  sufficient  to  pay  his  simple  con- 
tract  debts,  but  not  sufficient  to  pay 
his  specialty  debts : — Held,  that  the 
amount  necessary  to  complete  the  pay- 
ment of  the  specialty  debts  must  be 
contributed  rateably  by  the  specific 
legatees  and  devisees.  Tombav,  Bochy 

490 
d.  A  trader  devised  his  real  estate 
to  a  person,  whom  he  also  appointed 
his  executor,  upon  trust  for  sale ;  and 
he,  by  his  will,  declared,  that  the  mo- 
nies arising  from  such  sale  should  be 
deemed  part  of  his  personal  estate ;  he 
then  directed  that  his  personal  estate, 
which  should  be  remaiDing  after  pay- 
ment of  his  debts,  should  be  collected, 
and  the  convertible  part  of  it  converted 
into  money ;  and  that  all  the  monies 
arising  from  the  said  real  and  personal 
estates,  should  be  invested  in  the 
funds,  or  on  real  securities : — Held, 
that  the  real  estates  were  equitable 
assets,  for  payment  of  the  testator's 
debts.  ShakeUv,  Richardson,  31 
4.  In  order  to  obtain  a  decree  for 
the  sale  of  a  testator's  real  estate  for 
payment  of  his  debts,  under  the  stat. 


3  &  4  Will.  4,  c  104,  it  is  not  neces- 
sary that  the  bill  should  be  filed  by  a 
creditor.  Dinning  v.  Henderson,  330 


AGREEMENT. 

See  Specific  Performance. 
Usury. 

Upon  the  construction  of  certain 
letters,  aided  by  parol  evidence, — 
Held,  that  a  testator,  for  valuable 
consideration,  contracted  to  grant  an 
annuity  for  the  lives  of  certain  per- 
sons; and  upon  the  construction  of 
the  testator's  will, — Held,  that  the 
same  annuity  was  charged  as  a  *^  debt" 
upon  his  real  estate  in  exoneration  of 
his  personalty.  Maneypenny  v.  Mat* 
call,  213 

ASSENT. 
See  Executor,  1. 

ASSETS. 
See  Administration  of  Assets. 

AUCTION. 
See  Vendor  and  Purchaser,  1,  3. 

AUCTIONEER. 
See  Vendor  and  Purchaser,  2. 

BANKER. 
See  Debtor  and  Creditor,  I,  2. 

Bankers,  under  the  circumstances 
of  the  case,  decreed  to  refund  monies 
which  had  been  drawn  by  a  trustee 
from  a  trust  account  standing  in  their 
books,  and  placed  to  the  credit  of  the 
trustee's  private  account  with  the  bank, 
upon  the  balance  of  which  latter  ac- 
count the  bankers  were  creditors. 
Pannell  v.  Hurley,  241 


CHARITY. 

BANKRUPT. 

See  Costs,  5. 

Pleading,  4,  5,  6. 

(JsUBY,  4. 

VOLUNTAEY  SETTLEMENT,  2. 

BREACH  OF  TRUST. 
See  Solicitor  and  Client,  7,  6. 

CHARITY. 
Testator,  who  hod  been  bom  in 
Scotland,  and  educated  at  Glasgow 
College,  by  his  will  dated  in  1677,  and 
made  while  ho  was  resident  in  Eng- 
land, gave  the  residue  of  his  estate  to 
trustees  for  the  maintenance  and  edu- 
cation, at  the  University  of  Oxford,  of 
scholars  bom  and  educated  in  Scot- 
land, who  should  have  spent  a  certain 
time  as  students  at  Glasgow  College : 
and  he  declared  it  to  be  his  will  that 
every  such  scholar  should,  upon  his 
admission  at  Oxford,  execute  a  bond 
conditioned  for  payment  of  j£5Q0  to 
the  college,  if  he  should  not  enter  into 
holy  orders,  and  if  he  should  accept 
any  spiritual  promotion,  benefice,  or 
other  preferment  in  England  or  Wales; 
it  being  the  testator's  will  that  every 
such  scholar  should  return  into  Scot- 
land, there  to  be  preferred  or  advanced 
as  hia  capacity  should  deserve,  but  in 
no  case  to  come  back  into  England, 
nor  to  go  into  any  other  place,  but 
only  into  Scotland  for  his  preferment. 
The  testator  died  in  1679.  Gla^ow 
College  was  Presbyterian  while  the 
testator  was  a  student  there,  but  Epis- 
copalian at  the  date  of  this  will  and  of 
his  death.  In  16B3  a  decree  was  made 
by  Lord  Somera  in  relation  to  this 
charity,  whereby  it  was  declared  that 
Balliol  College  should  receive  the  tes- 
tator's exhibiUoners  according  to  the 
condition  of  his  will ;  and  directions 
were  given  as  to  the  number  of  stu* 
denta,  and  their  stipends,  &c.  In 
1759,  this  decree  was  adopted  by  Lord 
Keeper  Henley,  with  certain  variations 
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as  to  increasing  the  number  of  exhi- 
bitioners, and  the  stipends  of  each. 
Under  these  decrees,  students  had 
been  admitted  for  many  years  at  Bal- 
liol College  from  Glasgow  CoUt^, 
without  regard  to  their  destination  for 
holy  orders.  Upon  an  information, 
filed  in  1845,  at  the  relation  of  certain 
members  of  the  Episcopal  Church  in 
Scotland,  praying  a  scheme  for  the 
regulation  of  the  charity,  the  Court 
directed  a  reference  to  the  Master,  to 
inquire  whether,  consistently  with  the 
law  of  Scotland,  the  scheme,  according 
to  which  the  charity  was  administered 
could  be  modified,  so  as  to  make  it 
more  effectually  conducive  to  the  sup- 
ply of  the  present  Episcopal  Church 
of  Scotland,  with  fit  and  competent 
clergymen,  who  being  bora  in  Scot- 
land and  educated  at  Glasgow  and 
Oxford,  should  exercise  the  clerical 
functions  in  Scotland.  The  Court 
also  declared,  that  in  administering 
the  charity  in  the  meantime,  Glasgow 
College  ought  to  have  regard,  so  far 
as  conveniently  might  be  in  the  pre- 
sent state  of  the  Episcopal  Church  in 
Scotland,  to  the  circumstances  that  the 
testator  ought  to  be  considered  as 
having  been,  when  he  made  his  will, 
a  member  of  the  Established  Church 
of  England  or  the  Established  Church 
of  Scotland,  and  therefore  an  Episco- 
palian Protestant,  and  having,  by  the 
expression  "  holy  orders,"  meant  holy 
orders  by  Episcopal  ordination.  At- 
torney-General V.  Gl<ugmo  College, 
665 

COMMISSION  TO  EXAMINE 

WITNESSES. 
See  Practice,  4. 

COMPENSATION. 

SmIn7ant,  6. 

COMPOSITION  DEED. 
See  Trtjst  Deed. 
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COSTS. 


CONDITIONS  OF  SALE. 
See  Vendor  AND  Purchaser's,  6. 

CONSIDERATION. 

See  Agreement. 

Voluntary  Settlement. 

CONTRIBUTION. 

£>tfe  Administration  of  Assets,  2. 

The  owner  of  estates  in  the  coun- 
ties of  Oxford  and  Berks  covenanted 
on  his  marriage  to  convey  such  part 
of  them  to  trustees  as  should  be  of 
the  atinual  value  of  ^00,  to  the  use 
of  himself  for  life,  with  remainder  to 
the  use  and  intent  that  his  intended 
wife  should  yearly  receive  for  her 
jointure  ^^00,  to  be  charged  upon 
the  same  hereditaments.  The  settlor, 
not  having  made  any  settlement  in 
pursuance  of  the  covenant,  by  his  will, 
confirming  the  settlement,  devised  his 
estates  in  the  counties  of  Oxford  and 
Berkshire  to  his  wife  for  life.  He 
afterwards,  by  deed,  revoked  his  will 
as  to  the  estates  in  Oxfordshire,  which, 
consequently,  on  his  death,  deseend- 
ed  to  his  heir-at-law.  The  jointress 
insisted  that  she  was  entitled  to  the 
Berkshire  estate  for  her  life,  free  from 
any  contribution  towards  her  join- 
ture; and  that  the  Oxfordshire  estates 
were  exclusively  liable  to  satisfy  the 
covenant.  But  it  was  held,  that,  as 
no  intention  to  benefit  the  jointress  to 
the  extent  for  which  she  contended 
appeared  on  the  face  of  the  will,  the 
two  estates  were  liable  to  contribute 
rateably  to  the  satisfaction  of  the  co- 
venant.    Eyre  v.  Green,  527 

CONVERSION. 

i^ee  Administration  of  Assets,  3. 
Will,  17. 

COPY  OF  BILL. 
See  New  Orders,  1,  5. 


COSTS. 

See  Executor,  4. 

Mortgagor  and  Mortga- 
gee, 3,  o^  o* 
Railway  Act. 
Solicitor  and  Client,  2, 
3,  4,  8. 

1 .  Trustee  of  a  term  in  tnist  for  se- 
curing to  a  mortgagee  in  fee  (with  a 
power  of  sale^  his  mortgage-money, 
and  subject  thereto  in  trust  for  the 
mortgagor,  his  heirs,  Stc.y  decreed,  in 
a  plain  case,  to  pay  the  costs  of  a  suit 
brought  against  him  to  compel  him  to 
execute  a  deed  for  surrendering  the 
term  to  a  purchaser  from  the  mort* 
gagee.     Hampshire  v.  Bradley^     34 

2.  Where  the  fund  in  a  creditors*  suit 
is  insufficient  to  pay  the  plaintiff  his 
costs,  the  creditors  who  have  had  the 
benefit  of  the  suit  by  proving  and  ob- 
taining payment  of  their  debts  must 
contribute  to  the  plaintiff's  costs;  and 
it  is  not  matter  of  exception  to  the 
rule  that  they  obtained  payment  by 
reason  of  being  associated  as  joint 
creditors  with  a  person  who  had  a 
right  of  retainer  against  the  estate. 
Thompson  v.  Cooper^  87 

3.  In  an  injuoction  cause,  certain 
issues  which  had  been  directed  on  the 
motion  for  the  injunction  having  been 
tried,  and  verdicts  found  for  the 
plaintiff,  he  moved,  before  answer,  for 
payment  of  the  costs  of  the  issues. 
The  motion  was  refused,  as  being  in- 
consistent with  the  practice  of  the 
Court.     Malins  v.  Price,  190 

4.  Plaintiff  decreed  to  pay,  out  of  a 
fund  recovered  from  persons  who  had 
acquired  it  by  a  breach  of  trust,  the 
extra  costs  occasioned  by  making  a 
party  a  defendant  instead  of  a  co-pUun- 
tiff  to  a  bill  of  revivor.  Pannel  v. 
Hurley,  241 

5.  Plaintiff  decreed  to  pay  the  costs 
of  a  certificated  bankrupt  who  had 
been  made  a  defendant  to  the  suit.  lb, 

6.  In  a  suit  instituted  on  fair  grounds 
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DISCOVERY. 
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to  establish  a  claim  to  a  residuary  be- 
quest, the  Court  will  give  the  plaintiff, 
though  failing,  his  costs  out  of  the 
estate.  Turner  v.  Framptofiy  331 
7.  Costs  as  between  solicitor  and 
client  will  be  allowed  to  the  plaintiff 
in  a  legatee's  suit,  where  there  is  a  de- 
ficient fund.  Burkitt  v.  RaMom,  536 

COVENANT. 
See  £xECUTOR»  1. 

DEBTOR  AND  CREDITOR. 

See  Equitable  Mortgage. 
Pleading,  4,  5,  6. 
Trust  Deed. 
Voluntary  Settlement. 

1 .  T.  being,  under  a  will,  trustee  of 
£800  for  two  persons,  in  moieties, 
leaves  that  sum  outstanding,  on  the 
promissory  note  of  J.  The  note  is 
payable  to  T.  only,  and  not  to  T.  or 
order.  In  1839,  T.  becoming  em- 
barrassed, indorses  the  note  to  his 
banker,  M.  (who  is  also  the  banker 
of  J.),  as  a  security  for  advances ;  M. 
having  no  notice  of  the  trust.  In 
1840,  T.  becomes  beneficially  entitled 
to  one  moiety  of  the  £800.  In  1841, 
J.  becomes  a  creditor  of  T.  for  goods 
sold,  and  claims  let-off  against  the 
note.  On  the  7th  April,  1842,  J.  has 
notice,  through  his  agent,  of  the  in- 
dorsement of  the  note  to  M.  In  July, 
1842,  T.  becomes  bankrupt:— /f^W, 
that,  as  to  the  moiety  of  the  j6800, 
which  is  held  by  T.  in  trust,  the  trust 
must  prevail  against  the  banker's  se- 
curity; 2ndly,  that  as  to  the  other 
moiety,  the  set-off  of  J.  must  prevail 
against  the  banker's  security  up  to 
the  7th  April,  1842 ;  Srdly,  that,  sub- 
ject to  the  trust,  and  the  set-off,  M. 
has  a  lien  on  the  monies  of  J.  in  his 
hands,  which  will  operate  pro  tanto  in 
discharge  of  the  debt  secured  by  the 
promissory  note,  and  so  assigned  to 
M.     Moore  v.  JerviSy  60 


2.  A  landowner  employs  an  agent  to 
act  for  him  generally  in  his  money 
matters,  draw  clieques  on  his  bankers, 
&c.  The  person  so  employed  being 
directed  by  his  principal  to  pay  a  cer- 
tain debt  on  the  next  rent-day,  gives 
notice  to  the  creditor  that  the  debt  will 
be  paid  at  that  time : — Semble,  That 
this  direction  and  notice,  even  with 
the  additional  promise  by  the  agent 
that  the  debt  shall  be  paid  out  of  the 
rentsy  give  the  creditor  no  specific  lien 
on  the  rents.  lb, 

3.  A  debtor  who,  for  money  advanc- 
ed, had  given  to  his  creditor  his  pro- 
missory note,  and,  as  a  collateral  secu- 
rity, had  deposited  with  him  a  policy 
of  assurance,  and  who  had,  on  the 
other  hand,  a  right  of  set-off  in  respect 
of  goods  sold,  applied  to  the  creditor 
to  have  the  policy  delivered  up,  for  a 
purpose  unconnected  with  the  debt, 
and  replaced  by  another  security.  The 
policy  was  accordingly  delivered  up : 
— Ueldy  that  the  debtor's  right  of 
set-off  was  not  thereby  displaced.     lb. 

DEED. 

See  Equitable  Mortgage. 
Trust. 

DEMURRER. 

See  Delivery  up,  6lc 
Pleading,  3, 4,  6. 

DELIVERY  UP  OF  INSTRU- 
MENT. 

A  bill  for  the  delivery  up  of  a  void 
lease  may  not  be  demurrable,  although 
it  may  appear  from  the  statements  in 
the  bill  that  the  lease  is  void  on  the  face 
of  it.     Moleeworth  v.  Howardy     145 

DEPOSIT. 

See  Equitable  Mortgage. 

DISCOVERY. 
See  Statute  of  Limitations,  4. 
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Set  Production. 

DONATIO  MORTIS  CAUSA. 
A  fonon,  having  some  Dutch 
bonda  and  the  title-deeds  of  certain 
eitates,  which  he  keeps  in  a  box,  de- 
livers the  kOT  of  the  box  to  J.,  in 
whose  house  ne  Uves,  and  with  whom 
he  is  on  tenns  of  intimacy,  and  t«lls  a 
third  person  that  the  contents  of  the 
box  belong  to  J.  He,  however,  keeps 
possession  of  the  box,  directing  J.  to 
open  it  for  him  from  time  to  time  as 
occBsioni  require.  He  also  receives 
tlie  dividends  due  on  the  bonds.  A 
few  weeks  before  his  deatfi,  being 
in  his  eightieth  year,  and  infirm  in 
health,  he  directs  bis  nurse  to  deliver 
the  bos  to  J.,  which  she  accordingly 
does;  and  J.  keeps  the  box  till  his 
death.  Upon  the  box  being  subse- 
quently opened,  the  envelope  in  which 
the  bonds  are  contained  is  found  to 
be  addressed,  in  the  handwriting  of 
the  deceased,  to  the  wife  and  sinters 
of  J.,  with  a  direction  that  it  is  to  be 
delivered  ■'  unopened;"  and  attached 
to  the  envelope  is  a  letter  addressed 
by  the  deceased  to  the  same  persons, 
stating  the  shares  in  which  each  is  to 
have  the  bene6t  of  the  bonds,  stating 
also,  by  way  of  postscript,  to  J.,  that 
the  writer  takea  this  course  solely  to 
evade  the  legacy  duty,  and  that  he 
reeommendi  perfect  silence  on  the 
subject ,  The  transaction  amounts 
neither  to  a  gift  inter  vivos,  nor  to  a 
donatio  mortts  cauia  in  favour  of  the 
wife  and  sisters  of  J.  FarqttAaraon 
T.  Cave,  356 

DOWER. 

See  Mortgagor  and  Mortgaobe. 

DOWER  TRUSTEE. 
See   Mortgagor    and   Mortoa- 


ESTATE  FOR  LIFE- 
ELECTION. 
See  Ikfamt,  6. 

EQUITABLE  ASSETS. 

See  Admimstratiom  or  Assets,  3. 

EQUITABLE  MORTGAGE. 

1.  A  deposit  of  title-deeds  pfT*uf/a- 
n>createsan  equitable  mortgage  npon 
the  whole  property  comprised  in  them, 
Ashton  v.  Dalton,  565 

2 .  A  debtor  deposited  bis  title  deeds 
with  his  creditor  until  such  time  as  his 
account  should  not  exceed  ^100,  at 
which  time  they  were  to  be  restored 
him.  The  debtor  died  indebted  to 
the  creditor  in  ^lA: — Held,  that 
the  creditor's  lien  extended  to  the 
whole  *274.  lb. 

3.  Qmtre,  whether  the  deposit  of 
title-deeds,  without  a  le^al  secnrity, 
will  make  a  debt  bear  interest  whi^ 
does  not  in  its  nature  bear  interest  ? 

lb. 

4.  An  equitable  mortgagee  having 
taken  from  the  adroinistratrii  of  the 
mortgagor  a  legal  mortgage,  contain- 
ing a  power  of  sale,  and  having  filed 
his  bill  to  enforce  specific  perform- 
ance of  a  contract  for  sale  under  the 
power,  the  Court  declined  to  enter- 
tain the  suit,  in  the  absence  of  the 
administratrix,  and  the  parties  bene- 
ficially interested  under  the  mortga- 


gor. 


Sanders  v.  Richards, 


566 


ESTATE  FOR  LIFE. 


1 .  Asbetween  tenant  for  life  and  re- 
mainder-man, the  thinnings  of  fir-trees, 
under  twenty  years  of  age,  belong  to 
the  tenant  for  life.  Pidgeley  v.  Aoxi- 
ling,  275 

2.  Estate  for  life  by  implication  in 
real  and  personal  estate.  CoeltaMott 
V.  Coek»hott,  432 


EXECUTOR- 
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ESTATE  FOR  LIVES. 
See  Lease. 

ESTREPEMENT.    See  Waste,  2. 

EVIDENCE. 

See  Principal  and  Agent,  2. 
Trust  executed. 
Vendor  and  Purchaser,  2. 
Will,  9. 
Witness. 

EXAMINATION  OF  ^VITNESS. 

See  Practice,  8. 

EXAMINER'S  OFFICE, 
See  Practice,  8. 

EXECUTOR. 

£iee  Administration  of  Assets,  I. 
Parties,  2. 
Pleading,  2, 3. 
Statute  op  Limitations,  2. 
Will,  15,  27,  28,  84. 

1.  An  executor,  who  has  assented 
unconditionally  to  specific  bequests  of 
the  testator's  leasehold  estates,  is  not 
entitled  to  an  indemnity  out  of  the 
testator's  general  estate  in  respect  of 
his  covenants  contained  in  the  lease. 
Shadbolt  y.  Wood/ally  30 

2.  The  Court  will  not  order  an  ex- 
ecutor to  pay  into  Court  money,  which 
he  states,  by  his  answer,  to  have  re- 
tained in  satisfaction  of  a  debt  due  to 
him  from  the  testator.  Middleton  y. 
Poole,  246 

3.  An  executor  held  chargeable  with 
interest  upon  certain  sums  which  he 
retained  and  mixed  with  his  own  mo- 
nies at  his  banker's,  the  sums  being 
retained  out  of  the  income  of  the  tes- 
tator's residuary  estate,  in  order  to 
satisfy  a  debt  which  there  was  pro- 
bable ground  to  believe  was  due  to 
the  testator's  estate  from  a  person  en- 
titled to  a  share  of  such  income,  but 


which  turned  out  not  to  be  due  to  the 
extent  supposed.    Melland  y.  Gray, 

295 
4.  Executors  not  allowed  the  costs  of 
an  action  which  had  been  successfully 
brought  against  them  by  a  surgeon 
for  medicines  and  medical  attendance 
furnished  to  the  testator.  Chamber* 
y.  Smithy  742 

FIR-TREES. 
See  Estate  for  Life. 

FOREIGN  AGENT. 
See  Injunction,  I. 

FRAUD. 

Sale  of  a  reversionary  interest  in 
real  and  personal  property  set  aside 
on  the  ground  of  inadequacy  of  price. 
Edwards  v.  Broum,  100 


HUSBAND  AND  WIFE. 

See  Infant,  I,  2,  4,  5,  6. 

Marriage  Settlement,  4. 
Power,  1, 3,  4. 
Voluntary  Settlement. 

1 .  Husband  executed  mortgages  of 
his  wife's  equitable  chattels  real,  and 
died  in  his  wife's  lifetime  without  hay- 
ing paid  the  mortgage  money : — Held^ 
upon  the  construction  of  the  instru- 
ments of  mortgage,  that  the  transac- 
tions were  intended  solely  as  a  secu- 
rity to  the  mortgagees  for  the  money 
lent,  and  not  as  a  reduction  of  the 
chattels  into  the  husband's  possession ; 
consequently,  that  the  wife,  by  sur- 
vivorship, was  entitled  to  the  equity 
of  redemption.     Clark  y.Bwghy   221 

2.  By  a  post-nuptial  settlement,  re- 
citing that  a  sum  of  stock,  originally 
standing  in  the  name  of  the  wife,  had 
been  transferred  into  those  of  trus- 
tees, and  that  it  had  been  agreed  that 
a  promissory  note  for  £500,  given  to 
the  wife  by  her  brother,  should  be 
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INFANT- 


INFANT. 


oanoelled,  and  that  he  should  give  his 
bond  to  the  trustees  for  the  amount, 
it  was  witnessed,  agreed,  and  declared 
that  the  trustees  should  stand  pos- 
sessed of  these  fiinds,  in  trust  to  pay 
the  interest  and  dividends  to  the  hus- 
band for  life ;  then  to  the  wife  for  life ; 
and,  upon  the  death  of  the  survivor, 
to  transfer  the  funds  to  the  children 
of  the  marriage,  and,  in  case  there 
should  be  no  children,  then  to  such 
persons  as  the  wife  should  by  deed  or 
will,  during  and  notwithstanding  her 
coverture,  appoint ;  and,  in  default  of 
such  appointment,  to  the  husband,  his 
executors,  administrators,  and  assigns. 
There  were  no  children  of  the  mar- 
riage. The  wife  survived  the  hus- 
band:— Held,  that,  in  the  event  of 
the  death  of  the  wife  without  making 
a  valid  appointment,  the  fund  would 
belong  to  the  husband*s  personal  re- 
presentative, as  having  been  reduced 
into  the  husband*s  possession  by  the 
settlement.     Durnham  v.  Bennetty  254 

INADEQUACY  OF  PRICE. 

See  Fraud. 

INDEMNITY. 

See  Executor,  1. 

INFANT. 

1.  Where  a  female  infant  had  been 
made  a  ward  of  court,  and,  in  con- 
templation of  her  marriage,  terms  for 
the  settlement  of  her  property  and 
that  of  her  intended  husband  (which 
were  for  the  benefit  of  the  intended 
husband  and  wife,  and  the  issue  of 
the  marriage)  had  been  approved  by 
the  Master,  and  his  approval  had 
been  confirmed  by  the  Court,  it  was 
held  not  to  be  competent  to  the  hus- 
band and  wife,  by  delaying  the  mar- 
riage till  after  the  wife  had  attained 
her  majority,  and  entering  into  fresh 
settlements,  to  defeat  the  settlement 


of  the  Court.     Hobsan  y.   Ferrahy, 

412 

2.  Principles  on  which  the  Court 
acts  in  relation  to  the  marriage  of  in- 
fants and  the  settlement  of  their  pro- 
perty, lb. 

3.  A  portion  of  the  income  of  an  in- 
fant's real  estate  ordered  to  be  applied 
in  charity.     Langton  v.  Brackenbury, 

446 

4.  Order  under  the  stat.  2  A  8  Vict, 
c.  54,  that  an  infant  daughter  should 
be  delivered  out  of  the  custody  of  the 
father  into  that  of  the  mother.  Ex 
parte  Bartlett,  661 

5.  It  is  not  necessary,  in  order  to 
enable  the  mother  to  apply  under  this 
act  for  the  custody  of  her  child,  that 
she  should  have  obtained,  or  be  en- 
titled to  obtain,  a  divorce  it  mensd  et 
thoro.  lb. 

6.  Upon  the  marriage  of  a  man  with 
an  infant  ward  of  court  who  was  en- 
titled, jointly  with  her  sister,  to  real 
and  personal  estate  held  by  trustees 
in  undivided  moieties,  he,  with  the 
sanction  of  the  Court,  covenanted 
that,  upon  the  wife  coming  of  age, 
her  real  property  should  be  settled 
upon  himself  and  herself,  and  the 
children  of  the  marriage,  with  an 
ultimate  limitation,  in  default  of  issue, 
to  the  heirs  of  the  wife.  He  also 
settled  the  personal  prop^iiy  in  the 
same  manner,  except  that  there  was 
an  ultimate  limitation,  in  default  of 
issue,  to  the  next  of  kin  of  the  wife. 
The  marriage  took  eflPect,  the  wife  at- 
tained twenty-one,  and,  about  a  month 
after  the  marriage,  died  without  issue, 
and  without  executing  a  settlement  of 
the  real  estate,  leaving  her  sister,  who 
was  also  an  infant  ward  of  court,  her 
sole  heiress  and  next  of  kin : — Heid, 
that  the  surviving  sister  could  not 
compel  a  conveyance  to  herself  of  her 
deceased  sister's  moiety  of  the  real 
estate,  without  making  compensation 
to  the  husband  for  his  loss  of  that  in- 
terest in  the  real  estate  which  he  would 
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LEASE. 
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bave  taken  under  the  settlement,  had 
it  been  executed  by  the  wife.  Saviil 
V.  Savin,  721 

7.  Order  made  for  a  liberal  allowance 
for  the  maintenance  and  education  of 
a  female  infant,  whose  father  was 
living,  with  a  view  to  her  being 
brought  up  in  a  manner  suitable  to 
her  fortune  and  expectations.  Ex 
parte  Williams,  740 

INFANT  HEIR. 

See  Mortgagor  and  Mortgagee, 

1. 

INFANT  TRUSTEE. 
See  Mortgagor  and  Mortgagee, 

1. 

INJUNCTION. 

See  Costs,  3. 
Waste. 

1 .  An  injunction  cannot  be  sustained 
against  the  agent  of  a  foreign  go- 
vernment, whose  business  in  diis 
country  is  only  that  of  settling  certain 
claims  upon  the  foreign  government, 
and  whose  acts  in  that  capacity  are 
done  entirely  under  the  control  of  the 
ambassador  of  the  foreign  country 
resident  in  this  country.  Service  v. 
Castaneda,  56 

2.  Injunction  to  restrain  a  party 
claiming  by  an  adverse  legal  title  from 
committing  acts  of  trespass,  alleged  to 
be  productive  of  irreparable  waste,  re- 
fused, under  the  special  circumstances 
of  the  case.     Haigh  v.  Jaggar,     231 

INSANITY. 

See  Partnership,  3. 

INTEREST. 
See  Executor,  3. 

ISSUE. 
See  Costs,  3. 

JOINT-STOCK  COMPANY. 
Set  Parties,  3. 


Declaration  of  various  liabilities  in- 
curred by  directors  of  a  joint-stock 
company  in  respect  of  the  acts  of 
their  co-director.  Benson  v.  Ilea' 
thorn,  309 

JOINTRESS. 
See  Contribution. 

LAPSE. 
See  Will. 

LEASE. 

Lands  holden  under  a  lease  for  four 
lives,  and  renewable  upon  payment  of 
a  fine,  are  devised  to  trustees  in  trust 
for  the  testator's  wife  for  life,  she 
keeping  good  the  renewals  and  filling 
up  the  lives,  and  subject  to  her  life- 
interest  in  trust  to  let  and  set  the 
same,  and  aRer  paying  the  chief  and 
other  rents  and  land-tax,  and  keeping 
full  the  lives,  to  pay  the  residue  there- 
of to  W.,  and  after  his  decease,  upon 
certain  trusts  for  the  benefit  of  the 
testator's  grand-children.  Upon  the 
death  of  the  testator,  his  widow  en- 
ters. She  afterwards  dies  insolvent, 
having  neglected  to  substitute  a  life 
for  that  of  C,  one  of  the  nominees  for 
life,  who  died  in  her  lifetime.  W. 
then  enters,  and  likewise  omits  to 
substitute  a  life  for  that  of  C. ;  and 
seven  years  after  the  commencement 
of  his  possession  Q.,  another  nominee, 
dies : — Held^  that  two  lives  must  be 
substituted  for  those  of  C.  and  Q., 
and  that  the  costs  of  the  renewal  being 
in  the  first  instance  raised  by  a  mort- 
gage of  the  estate,  W.  must  pay 
such  part  of  the  expenses  as  is  in- 
curred in  renewing  the  second  life, 
but  that  he  is  in  no  default  for  not 
having  renewed  the  first  life,  and  is 
exempt  from  such  portion  of  the  ex- 
penses as  ought  on  the  death  of  C. 
to  have  been  paid  by  the  widow,  to- 
gether with  interest  thereon,  at  the 
rate  of  £5  per  cent,  per  annum  from 
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the  death  of  C.  to   the  death  of  Q. 
Wadley  v.  Wadley,  H 

LEGACY. 

See  Ademption. 
Will  (jxusimy 

LEGATEE. 

See  Contribution. 
Pleading,  3. 
Railway  Shares. 

LIEN. 
See  Debtor  and  Creditor,  1, 2. 

LIMITATIONS  (Statute). 
See  Statute  op  Limitations. 

MAINTENANCE. 
See  Will,  4. 

MARRIAGE  SETTLEMENT. 

See  Husband  and  Wife,  2. 
Power,  1,  8,  4. 

1.  By  a  marriage  settlement,  a  sum 
of  £30,000,  Irish  currency,  was  vested 
in  trustees,  upon  trust,  out  of  the  in- 
terest and  dividends  of  two  equal  third 
parts  of  it,  together  with  the  interest 
and  dividends  of  the  remaining  third 
part,  to  make  up  the  annual  sum  of 
£500,  and  pay  such  annual  sum  to  the 
hushand  and  wife  during  the  life  of  A. : 
— Held,  that  the  husband  and  wife 
were  entitled  during  the  life  of  A.  to 
the  income  of  the  remaining  third 
part,  whether  it  did  or  did  not  exceed 
£500  per  annum.     Davis  v.  Morier, 

303 

2.  A  person,  who  by  mistake  had 
received  for  some  years  a  less  income 
than  he  was  entitled  to  under  his  mar- 
riage settlement,  held,  under  the  cir- 
cumstances of  the  case,  to  be  entitled 
to  have  the  difference  made  up  to  him 
out  of  the  estate  of  the  deceased  set- 
tlor. Jb. 


MISTAKE. 

See  Marriage  Settlement,  2. 
Pleading,  1. 

MORTGAGOR   AND   MORT- 
GAGEE. 

See  Costs,  1. 

Equitable  Mortgage 
Husband  and  Wife,  1. 
Solicitor  and  Client,  1. 

I .  Upon  a  petition  by  a  mortgagee  for 
the  appointment  of  a  new  trustee  in 
the  room  of  the  infant  heir  of  a  trus- 
tee, for  sale  under  a  mortgage  deed, 
the  Court,  in  the  absence  of  the  mort- 
gagor, refused  the  application.  In  re 
Green,  91 

2.  Form  of  a  decree  of  foreclosure 
where  a  widow  claimed  dower  out  of 
the  mortgaged  premises,  paramount, 
to  some  extent,  to  the  mortgagee. 
Jones  v.  Griffith,  207 

3.  Mortgagor's  trustee  to  bar  dower 
not  entitled  as  against  the  mortgagee 
to  his  costs  of  a  suit  brought  to  fore- 
close the  mortgage.  Horrocks  v. 
Ledsam,  208 

4.  Mortgagor,  on  the  marriage  of  his 
daughter,  executed  a  settlement  of  the 
mortgaged  property  to  the  use  after 
the  marriage,  that  his  daughter  should 
receive  a  rent-charge  of  ^^00  a  year 
for  her  life,  and  subject  thereto  to  the 
use  of  trustees  for  a  term  of  years, 
for  further  securing  the  rent-charge, 
and  for  raising  ^000  for  the  children 
of  the  marriage,  remainder  to  the  use 
of  the  mortgagor  in  fee.  There  were 
several  children  of  the  marriage,  who, 
with  their  father  and  mother,  were  re- 
sident out  of  the  jurisdiction : — Held, 
that  a  suit  of  foreclosure  could  not 
proceed  in  their  absence.  Anderson 
v.  Slather,  209 

5.  Sale  under  a  power  of  sale  con- 
tained in  a  mortgage-deed,  the  power 
being  proved  to  have  been  oppressively 
exercised  by  the  mortgagee,  set  aside 


MORTGAGOR  &  MORTGAGEE. 


NEW  ORDERS.    761 


with  costs,  as  against  the  mortgagee. 
Edwards  v.  Maithie,  465 

6.  Bill  by  mortgagor  against  mort- 
gagee and  his  solicitors,  praying  to  have 
a  sale  under  the  mortgage-deed  set 
aside  for  fraud  and  oppression,  dis- 
missed as  against  the  solicitors,  the 
main  charges  in  the  bill  against  them 
not  having  been  made  out — but  with- 
out costs,  on  the  ground  that  they  were 
the  substantial  movers  and  authors  of 
the  sale,  which,  as  between  the  mort- 
gagor and  the  mortgagee,  was  proved 
not  to  be  sustainable  in  a  court  of 
equity.  lb. 

7.  A  mortgagee  having  a  power  of 
sale  cannot,  as  between  him  and  the 
mortgagor,  exercise  it  in  a  manner 
merely  arbitrary,  but  is,  as  between 
them,  bound  to  act  in  a  prudent  and 
business- hke  manner,  with  a  view  to 
obtain  as  large  a  price  as  may  fairly 
and  reasonably,  with  due  diligence  and 
attention,  be  under  the  circumstances 
obtainable.  Therefore,  where  a  man 
who  had  a  reversionary  interest  in  a 
sum  of  money  expectant  on  the  death 
of  his  wife  without  issue  by  him,  died 
in  his  wife's  lifetime  after  having  mort- 
gaged that  interest,  and  a  few  weeks 
after  his  decease  the  mortgagee,  under 
a  power  of  sale,  advertised  the  pro- 
perty for  sale  as  a  reversion  expectant 
on  the  death  of  a  widow  ladv  "  now 
aged  thirty,  or  thereabouts"  and  made 
no  offer  to  satisfy  the  purchaser  that 
there  was  no  possibility  of  the  widow 
having  issue,  it  was  held,  that  the  sale, 
under  such  circumstances,  was  im- 
provident, and  could  not  be  sustained 
as  against  persons  claiming  under  the 
mortgagor.  lb, 

8.  Afteraction  brought  by  mortgagee 
(a  solicitor)  against  mortgagor,  for  his 
bill  of  costs  on  effecting  the  mortgage, 
and  £S5  taken  out  of  Court  in  that 
action  by  mortgagee,  in  satisfaction  of 
his  demand,  and  after  second  action 
brought  between  the  same  parties,  to 
recover  the  mortgage-money,  and  costs 


in  that  action  taxed  at  19/.  I6s,  4d., 
mortgagor  tendered  to  mortgagee  prin- 
cipal, interest,  said  sum  of  19/.  I6s.  4d,y 
and  ^10  for  any  other  costs  and 
expenses  that  might  be  due:  mort- 
gagee, however,  refused  to  reconvey, 
because  the  bill  of  costs,  the  subject 
of  the  first  action,  had  not  been  satis- 
fied, and  the  taxed  costs  of  the  second 
action  were  only  costs  as  between 
party  and  party.  Upon  a  bill  filed  by 
mortgagor  against  mortgagee,  to  com- 
pel a  reconveyance: — Held,  that  the 
mortgagee  must  pay  the  costs  of  the 
suit.     Morley  v.  Bridges^  621 

9.  Under  the  circumstances  of  the 
case,  a  tender  of  mortgage-money  held 
to  be  absolute,  and  not  conditional. 

n. 

MULTIFARIOUSNESS. 
See  Pleading,  5. 

NEW  ORDERS. 
See  Practice,  2,  8. 

1 .  Where  a  bill  in  a  creditors'  suit 
does  not  pray  that  the  debtor's  will 
may  be  established  against  his  heir- 
at-law,  it  is  improper  to  serve  the  heir 
with  a  copy  of  the  bill.  ShakeU  v. 
Richardson,  31 

2.  Quare,  whether  the  SSth  Order  of 
August,  1841,  applies  to  cases  where 
a  general  demurrer  to  the  bill  might 
have  been  sustained.  Molesworth  v. 
Howard,  145 

3.  The  38th  Order  of  August,  1841, 
does  not  extend  to  the  case  of  interro- 
gatories objectionable  only  on  the 
ground  that  a  demurrer  to  the  whole 
bill,  if  filed  in  time,  would  have  been 
sustainable.      Baddeley  v.  Curwen^ 

151 

4.  Effect  as  between  co-defendants 
of  the  2drd  Order  of  August,  1841. 
Boydw.Moyle,  316 

5.  Course  of  proceeding  where  a  de- 
fendant, served  with  a  copy  of  the  bill 
under  the   23rd   Order  of  August, 
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1841 1  dies  before  appearance.  Sdinff- 
ton  V.  Banham,  619 

6.  The  25th  article  of  the  16th  of 
the  Orders  of  May,  1845,  does  not 
extend  to  injunction  causes.  Hughe9 
V.  Thomas,  239 

7.  The  d2nd  Order  of  August,!  84 1 , 
enabling  a  plaintiff  to  proceed  against 
one  or  more  persons  severally  liable, 
does  not  apply  to  the  case  of  a  gene- 
ral administration  suit.  Hall  v.  Aus- 
/tl^  570 

8.  Thed2nd  Order  of  August,  1841, 
applies  to  the  case  of  an  information 
filed  against  individual  members  of  a 
body  of  public  trustees,  charging  such 
individuals  with  a  breach  of  trust 
Attorney-General  v.  Pearson,      581 

NOTICE. 

See  Administration  of  Assets,  1. 
Solicitor  and  Client,  1. 

OPENING  BIDDINGS. 

See  Practice,  6. 

ORDERS. 
See  New  Orders. 

PARISH  OFFICER. 

Parish  officers  having  received  in- 
formation that  a  person  was  a  pauper- 
lunatic,  likely  to  do  mischief,  caused 
an  order  to  be  left  with  A.  B.,  who 
lived  at  his  house,  and  appeared  to 
have  the  care  of  him,  for  his  re- 
moval to  the  workhouse.  A.  B.  soon 
afterwards,  assisted  by  other  persons, 
took  him  forcibly  to  the  workhouse 
in  a  strait  waistcoat.  He  remained 
in  the  workhouse  about  a  week,  at  the 
expiration  of  which  he  was  brought  be- 
fore a  magistrate  and  discharged.  He 
then  brought  an  action  for  an  assault 
and  false  imprisonment,  and  an  action 
of  trespass,  against  the  parish  officers, 
and  in  one  of  them  recovered  ^00 
damages,  which,  upon  a  motion  for  a 
new  trial,  was   reduced,   by  consent, 


to  ^00,  no  new  trial  being  granted. 
The  other  action  was  not  tried.  The 
trustees  of  the  parish  having,  under  a 
local  act,  authority  to  manage  the 
parish  accounts  and  to  superintend  the 
treatment  of  the  poory  charged  the 
damages  and  costs  incurred  in  these 
actions  against  the  poor-rates  of  the 
parish.  The  rates  so  charged  were 
subsequently  allowed  in  open  vestry, 
and  the  charges  paid  out  oi  them. 
Upon  an  information  filed  against  the 
trustees,  for  the  purpose  of  compellii^ 
them  personally  to  r^und  the  money 
so  paid,  as  for  a  breach  of  trust,  the 
Court  dismissed  the  information,  being 
satisfied  upon  the  evidence  before  it, 
without  regard  to  the  proceedings  at 
law,  that  the  parish  officers  had  not 
participated  in  the  forcible  removal  of 
the  lunatic,  and  had  in  other  respects 
acted  reasonably,  though  perhaps  not 
strictly  according  to  law,  in  tlus  dis- 
charge of  their  duty;  consequently, 
that  they  were  entitled  to  be  allow^ 
the  payment  so  made,  either  under  the 
26th  section  of  the  local  act,  which 
provided,  that  all  costs  and  expenses 
to  be  incurred  by  the  trustees,  or  any 
persons  employed  by  them,  in  prose- 
cuting or  defending  any  action  touch- 
ing the  execution  of  the  act,  should 
be  defrayed  out  of  the  money  arising 
by  virtue  of  the  act — or  the  genend 
law  applicable  to  overseers  and  their 
accounts.  Attorney*  General  v.  Pear- 
eon,  581 

PARTIES. 

See  Administration  (Limited). 
Mortgagor  and  Mortgagee, 

4. 
Equitable  Mortgage,  4. 
Practice,  1,  7. 

1.  Trustees  of  a  term  for  raising 
portions  under  a  mariiag^  settlement, 
held,  to  be  necessary  paries  to  a  bill 
for  appointing  new  trustees  in  the 
room  of  the  trustees  for  preserving 
contingent  remainders,  with  a  power 
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763 


of  sale  and  exchasge.      Elluon  v. 
CooksaUf  52 

2.  A.  and  B.  having  been  co-execu- 
tors, and  A.  having  survived  B.,  the 
representatives  of  A.,  many  years  after 
the  testator's  death,  filed  a  bill  against 
the  representatives  of  B.,  to  recover 
assets  of  the  testator  alleged  to  have 
been  possessed  by  B.  The  bill  did 
not  state  that  any  debts  or  legacies  of 
the  testator  were  unpaid,  or  that  there 
was  any  residuary  legatee,  or  that  the 
plaintiff  or  any  other  person  was  bene- 
ficially interested  in  the  assets.  There 
was,  however,  in  fact,  a  residuary  le- 
gatee, and  the  defendants,  by  their 
answer,  objected  that  such  legatee 
ought  to  have  been  made  a  party  to 
the  suit : — Heldf  that  the  objection 
was  valid.     Adams  v.  Bcaryy      285 

3.  A  bill  brought  by  A.,  on  behalf  of 
himself  and  all  other  shareholders  in 
a  company  provisionally  registered, 
except  the  defendants,  against  the  pro- 
visional committee,  and  praymg  relief 
against  the  defendants,  on  the  ground 
that  the  concern  had  been  brought 
inunaturely  to  an  end,  by  reason  of 
their  frJid  u>d  miJanagement, 
charged,  that  the  other  shareholders 
were  unknown  to  the  plaintiff,  and,  if 
known,  would  be  too  numerous  to  be 
made  parties  to  the  suit.  Demurrer, 
for  want  of  parties,  overruled.  Wilton 
V.  Stanhope,  629 

PARTNERSHIP. 

1 .  .A,  B.,  and  C.  having  been  in  part- 
nership together, and  A.  and C. having 
died,  a  bill  by  the  residuary  legatees 
of  A.  against  his  executors  and  against 
B.  and  the  executors  of  C.  for  an  ac- 
count of  the  personal  estate  of  A., 
was  sustained  under  the  special  cir- 
cumstances of  the  case,  although  col- 
lusion between  the  executors  of  A. 
and  the  other  defendants  was  neither 
charged  nor  proved.  Law  y.  Law,   41 

2.  The  case  of  Newfand  v.  Cham" 
puntf  I  Ves.  sen.  105,  considered.   lb. 


S.  Decree  for  a  dissolution  of  part- 
nership, on  the  ground  of  insanity,  as 
from  the  date  of  the  decree.  Sander 
V.  Sander,  276 

PLEADING. 

See  Delivery  up  of  Instrument. 
Parties. 

Statute  of  Limitations,  3, 
4. 

1.  Supplemental  answer  permitted 
to  be  filed  on  the  ground  of  mistake, 
no  fraud  being  suggested.  Swallow 
V.  Day,  138 

2.  The  administrator  ought  not  to 
be  sole  plaintiff  in  a  bill  filed  for  admi- 
nistering the  intestate's  real  assets. 
Tubby  V.  Tubby,  136 

3.  Bill  by  a  legatee  against  an  exe- 
cutor and  a  person  alleged  to  have 
possessed  himself  of  the  testator's 
assets: — Held,  demurrable,  on  the 
groimd  of  there  not  being  sufficient 
charges  of  collusion  between  the  de- 
fendants.  Baddeley  v,  Curwen,    151 

4.  To  a  bill  filed  by  the  assignees 
of  a  bankrupt  against  a  creditor,  im- 
peaching the  amount  of  a  debt  for 
which  the  creditor  had  obtained  judg- 
ment and  taken  the  bankrupt's  goods 
in  execution,  and  prajring  an  account 
of  the  dealings  and  transactions  be- 
tween the  bankrupt  and  the  creditor, 
a  general  demurrer  for  want  of 
equity  was  allowed.     Boyd  v.  Moyle, 

316 

5.  After  judgment  and  execution  ob- 
tained by  a  creditor  agunst  his  debtor, 
the  debtor  becomes  bankrupt,  and  his 
goods  are  seized  by  the  messenger. 
The  creditor  then  brings  trover  against 
the  assignees,  and  trespass  against  the 
messenger.  Upon  a  bill  filed  by  the  as- 
signees against  the  creditor  to  enforce 
a  substantial  right  in  equity  in  respect 
of  the  bankrupt's  goods,  it  is  not  an 
objection  for  multifariousness,  that  the 
bill  prays  an  injunction  to  restrain 
both  actions.  lb. 
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6.  SMUf,  that, upon  a  bin  iMbj 
assignees  of  a  bankrupt  against  a 
judgment  creditor  of  the  bankropt, 
impeaching  the  alleged  amoont  of  the 
judgment  debt,  and  praying  an  ae^ 
count,  it  is  a  good  ground  of  equitable 
rdief,  that,  at  the  time  when  the 
action  in  whidi  tl^  judgment  was  ob- 
tained was  coonnenced,  the  bankrupt 
was  in  peconiary  difficulties,  and  was 
pressed  for  payment  of  his  debts  by 
sereral  of  his  creditors ;  and  that  he 
was  miable,  by  reason  of  such  diffi- 
culties, to  attend  to  the  defence  of  the 
action.     Bofd  t.  Jtfby/^,  824 

7.  Where  a  defendant,  neither  plead- 
ing nor  demurring  to  any  part  of  a 
bin,  answers  it,  whether  si^dently  or 
insufficiently,  he  is  generaUy  thence- 
fwth  preduded  from  filing  a  plea  in 
the  smt,  notwithstanding  the  bin  be 
amended.  Where,  therefore,  an  ori- 
ginal bin  was  answered,  and  the  biU 
was  then  amendwl,  the  amended  biU 
not  diiering  from  the  original  biU  in 
parties  or  subject-matter,  thcHigh  dif- 
fering from  it  materiaUy  as  to  the  ex- 
tent of  disooTery  sought  in  relation  to 
the  main  charges  and  anegations 
against  the  defendant,  a  plea  to  the 
imfijrd  biU  was  ovemiled.  Esdaile 
y.  McXyneuXy  636 

POLICY  OF  ASSURANCE. 

See  Debtor  and  Creditor,  3. 
Solicitor  and  Client,  5. 

POWER. 

1.  A  married  woman  having  power 
under  her  marriage  settlement  to  dis- 
pose of  personal  estate  by  a  will  to  be 
sigpaed  and  published  by  her  in  the 
presence  of  two  or  more  credible  wit- 
nesses, made  her  will  in  pursuance  of 
the  power,  and  signed  her  name  at 
the  foot  of  it.  Then  followed  the 
signature  of  three  witnesses,  and  be- 
low those  signatures  was  a  memo- 
randum  in  the   handwriting  of  the 


testatrix,  to  the  effect  that  the  wfll  had 
been  s^^ned  and  sealed  by  her  in  the 
presence  of  the  above  three  witnesses. 
Upon  the  eTaminatJoo  of  the  witnesses 
after  the  death  ci  the  testatrix,  two 
of  them  deposed  to  the  testatrix  hav- 
ing signed  the  wiU  in  the  presence  of 
an  the  witnesses,  but  the  third  stated 
her   belief  that  the   wiU    had  been 
signed  befcHe  the  witnesses  entered 
the  room : — Heid^  that  coupling  the 
menMurandnm  with  the  testnnony  of 
the  witnesses,  there  was  sufficient  evi- 
dence of  signing  in  the  presence  of 
the  witnesses,  or  two  of  them,  to  satis- 
fy the  requisition   of  the  power  in 
that  respect: — Heldj  also,  that  the 
testatrix  callii^  the  witnesses  to  attest 
her  win,  sealing  it,  and  declaring  it  to 
be  her  act  (which  circumstances  were 
given  in  evidence)  thereby  published 
her  win  within  the  wM^«»»y  of  the 
power : — Hddj  further,  that  as  no  at- 
testation clause  was  required  by  the 
power,  the  omission  of  any  statement 
as  to  publication  in  the  menMrandnm 
(considered  as  an  attestation  danse) 
was  immaterial:  —  Heldy   therefore, 
under  all  the   circumstaiices  of  the 
case,  that  the  will  was  a  due  execu- 
tion of  the  power.    Warren  v.  Poetle- 
ikwaite,  108 

2.  Where  an  attestation  danse  is  not 
required,  the  mere  circumstance  that 
there  is  an  attestation  clause  specify- 
ing certain  things,  does  not  exdude 
evidence  that  other  things  were  done 
besides  those  which  are  attested.     lb. 

3.  By  amarriage  settlement,  the  wife 
has  power,  notwithstanding  **  her  co- 
verture,** to  appoint  to  the  duldren  of 
the  marriage ;  and,  in  default  of  such 
children,  she  has  a  power,  ^Muring 
and  notwithstanding"  her  coverture,  to 
appoint  to  other  persons.  The  latter 
power  cannot  be  exercised  during  her 
widowhood.  Qu4grey  whether  the  for- 
mer can. — Bumham  v.  Betmett^  260 

4.  A  married  woman,  having  a  power 
to  appomt  a  fund  to  her  duldr^,  ap- 


PRACTICE. 

pointed  it  to  sn  only  child  of  tender 
years,  who  died  four  months  after- 
warda.  Her  husband  attested  the 
deed  of  appointment  as  a  witness. 
Twenty-four  years  afterwards  the 
wife  died,  in  the  Jifetime  of  her  hus- 
band, who  then  claimed  the  fund  as 
administrator  of  the  child.  The  Court 
directed  issues  to  try  whether  the 
power  had  been  executed  without 
fraud  on  the  part  of  the  husband  and 
wife.     Gee  v.  Gvnuy,  486 

POWER  OF  SALE. 
See  EguiTABLE  Mortgaoe,  4. 
Mortgagor  and  Moktoaoee, 
5,  7. 

PRACTICE. 
See  New  Orders. 

1.  Appointees  of  a  fiind,  not  bein^ 
parties  to  the  suit  for  administering 
the  fiittd,  are  not  entitled,  adversely 
to  the  parties  to  the  suit,  to  appear  by 
counsel  on  the  hearing  of  the  cause 
for  further  directions,  for  the  purpose 
of  claiming  th^ir  costs  of  proving 
their  tide  in  the  Master's  office  :  they 
ought,  with  a  view  to  obtain  such  costs, 
to  present  a  petition.  Capper  v.  Ter- 
rington,  53 

2.  Service  of  tuhpeena  to  appear 
and  answer  upon  the  deputy-governor 
of  the  house  of  correction  in  Cold 
Bsth-fields,  held,  under  the  circum- 
stances of  the  case,  to  be  good  ser- 
vice on  a  defendant  a  prisoner  there, 
so  as  to  found  an  applica^on  for  leave 
to  enter  an  appearance  for  the  defend- 
ant under  the  8th  of  the  Orders  of 
August,  IS-II.  NeweiAam  v.  PetM- 
herton,  54 

3.  The  Court,  on  the  ground  of  in- 
convenience in  practice,  which  might 
possibly  arise  if  the  application  were 
granted,  refused anapplication  to  allow 
an  answer  to  be  sworn  tn  open  court, 
SaaUow  v.  Day,  135 

4.  Upon  what  affidavits  the  Master 
nay  certify  aa  to  the  propriety  of 
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granting  a  commissioa  to  examine 

witnesses  abroad.     Bauer  y,  Mitford, 

188 

5.  It  is  not  the  practice  to  enter  evi- 
dence aa  read,  saving  just  exceptions. 
Sherwood  v.  Beveridge,  536 

6.  The  Court  declined  to  open  bid- 
dings upon  an  advance  under  £10 
per  cent.     Holroyd  v.  JFyatt,      537 

7.  Where  a  cause  is  set  down  upon 
an  objection  for  want  of  parties,  the 
defendant  begins.  Attorney- General 
V.  Gardner,  564 

8.  Thegeneral  rule  is,that  witnesses 
resident  in  London  or  its  neighbour- 
hood ought  to  be  examined  before 
the  examiner,  and  not  under  a  com- 
mission ;  but,  lemble,  that  the  rule  is 
not  inflexible.     Soieden  v.  Marriott, 

588 

9.  After  plea  and  answer  filed,  and 
plea  overruled,  the  plaintiff,  notwith- 
standing the  expiration  of  six  weeks 
from  the  filing  of  the  pica  and  an 
swcr,  filed  exceptions  to  the  answer, 
and  obtained  an  order  at  the  Rolls  to 
refer  them  to  the  Master: — Held, 
that  the  excepUons  were  regularly 
filed,  and,  per  the  Matter  of  the  Roll*, 
and  Wigram,  V.  C,  that  the  IGth 
Order  of  May,  1845,  rule  23,  applies 
to  this  case  ;  the  six  weeks  mentioned 
in  the  order  running  from  the  lime  of 
overruling  of  the  plea.  Eidaile  v. 
Molyneux,  641 

10.  A  motion  to  take  exceptions  off 
the  file  for  irregularity,  may  be  made 
before    a    Vice-Chan  cell  or,    notwith- 


order  at  the  Rolls  for  referring  the 
exceptions  to  a  Master.  lb. 


PREROGATIVE  PROBATE. 

An  i^rcement  having  been  entered 
into  for  the  sale  of  certain  securities 
upon  tolls  within  the  diocese  of  Lin- 
coln, it  appeared  from  the  abstract  of 
title,  that  the  will  of  one  in  the  series 
of  owners  through  whom  the  property 
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FRIORITY  OF  DEBTS. 

See  AD3ci!nsTRATio3r  OF  Assets,  1. 
TarsT  Dkzd. 

PROBATE. 
See  PnsaoGATiYX  PaoaATX. 

PRODUCTION  OF  DOCU- 
MENTS. 

On  an  information  filed  at  tlie  rela- 
tion of  certain  parisliioners  against 
tlie  chnrchwardens  and  oyerseers  of 
tlie  parish,  praying'  the  due  adminis- 
tralion  of  a  ciiarity,  of  wliich  the 
chnrchwardens  and  overseers  were 
trustees,  the  chnrchwardens  and  over- 
seers' books  were  ordered  to  be  pro- 
dncedy  although  it  was  sworn  bj  tlie 
defendants  that  they  did  not  relate  to 
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PU 
Ser  Tcnma  ash  PcncHAsn,  1,  2l 

RAILWAY  ACT. 
Upon  the  awatmction  of 
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RAILWAY  SHARESL 


L  A  testator,  at  die  time  of  his 
vas  eatxtled  to  I^  shares  in 
the  Great  Western  RailwaT  Conpenj. 
For  thirty-eight  of  these  he  had  hcea 
an  original  sohacriber,  and  had  signed 
the  parfiamentary  contract,  undertak- 
ing to  pay  the  aiaotinl  snhscribcd 
within  ten  years  to  the  diiecuas  to 
he  appointed  by  the  Railway  AcL 
The  remaining  eighty-two  shares  had 
been  purchased  by  him  as  scrip.  By 
the  act,  which  was  passed  in  his  life- 
time, the  direcUvs  had  power  to  com- 
pel payment  of  the  monies  subscribed, 
and  also  to  make  calls,  and  to  enforce 
the  payment  of  sndi  calls  hy  action, 
or  otherwise  to  dedare  die  shares  for- 
feited, and  to  sdl  the  shares.  The 
act  also  gave  the  proprietcMrs  of  shares 
the  right  of  sale  and  transfer ;  declar- 
ing, in  effect,  that  the  vendor  ceased 
to  be  liable  for  calls  after  a  proper 
memorial  of  such  sale  and  transfer. 
All  the  calb  had  not  been  paid  on  the 
shares  at  the  time  of  the  testator  s 
death.  After  his  death,  the  company 
passed  a  resolution,  declaring  that  the 
proprietors  of  shares  should  be  en- 
titled to  two  new  q[uarter  shares  in 
respect  of  each  whole  share.     By  his 


RESALE. 
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will>the  testator  had  bequeathed  thirty 
shares  to  A.  and  thirty  shares  to  B., 
declaring  that  the  legacies  should  not 
be  deemed  specific  so  as  to  be  capable 
of  ademption: — Held,  first,  that  the 
legatees  were  entitled  to  the  income 
of  the  shares  from  the  death  of  the 
testator;  secondly,  that  the  legatees 
were  entitled  to  a  proportional  num- 
ber  of  new  quarter  shares;  thirdly, 
that  the  legatees  were  not  entitled  to 
have  the  deposits  and  calls  on  the 
new  quarter  shares,  or  the  calls  due 
on  the  eighty-two  whole  shares,  or 
(semble)  the  calls  due  on  the  thirty- 
eight  original  shares,  paid  out  of  the 
testator's  general  estate ;  fourthly,  that 
the  legatees,  and  not  the  executors, 
had  the  right  of  electing  out  of  which 
class  of  shares  their  legacies  should 
be  delivered  to  them.  Jacques  v. 
ChamberSy  435 

2.  If  a  testator,  dying  solvent,  be- 
queaths to  A.  a  given  number  of  ar- 
ticles forming  part  of  a  stock  of  ar- 
ticles of  the  same  description,  as,  for 
instance,  if  he  has  twenty  horses  in 
his  stable,  and  bequeaths  to  A.  six  of 
them,  A.  has  the  right  of  selection.  lb. 

REAL  ASSETS. 

See  Administration  of  Assets,  4. 
Pleading,  2. 

RELEASE. 
See  Trustee,  1. 

REMAINDER-MAN. 
See  Estate  for  Life. 

RENEWAL. 
See  Lease. 

RENT. 

See  Administration  of  Assets,  1. 
Debtor  and  Creditor,  2. 

RESALE. 
See  Vendor  and  Purchaser,  3. 


REVERSIONARY  INTEREST. 
See  Fraud. 

REVIVOR. 

After  decree  in  a  creditor's  suit, 
the  plaintiff  died,  leaving  no  personal 
representative.  The  decree  was  or- 
dered to  be  prosecuted  on  the  petition 
of  another  creditor,  without  bill  of 
revivor.    Brawn  y.Lake,  620 

SALE  OF  REVERSION. 
See  Fraud. 

SALE  UNDER  DECREE, 

See  Administration  of  Assets, 
3,4. 

SERVICE. 
See  Practice,  1. 

SET-OFF. 
See  Debtor  and  Creditor,!  ,  3. 

SETTLEMENT. 

See  Infant,  1,  2,  6. 

Marriage  Settlement. 
Voluntary  Settlement. 

SOLICITOR  AND  CLIENT. 

See  Costs,  7. 

Mortgagor  and  Mortgages, 

6,8. 

1 .  A  solicitor  took  a  mortgage  in  fee 
from  a  client,  and  entered  into  pos- 
session  of  the  mortgaged  premises. 
He  afterwards  transferred  the  mort- 
gage to  another  client,  and  delivered 
to  him  the  title-deeds,  but  remained 
in  possession  as  the  visible  owner  of 
the  property,  paying  interest  on  the 
mortgage-money  to  the  transferee. 
Afterwards,  in  January,  1841,  the 
transferee,  upon  the  application  of  the 
solicitor,  delivered  to  him  the  title- 
deeds  (except  the  deeds  of  transfer) 
for  the  purpose  of  prepariDg  an  ab- 
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pay  to  the  other  parties  to  the  suit, 
their  costs,  charges,  and  expenses. 
Goodwin  v.  Gosneif,  462 

SPECIALTY  DEBT. 
See  Trustee,  2. 

SPECIFIC  LEGATEE. 

See    Administration    of     As- 
sets, 2. 
Contribution. 

SPECIFIC  PERFORMANCE. 

5e^  Equitable  Mortgage,  4. 
Vendor  and  Purchaser,  1,  4. 

Under  a  marriage  settlement,  te- 
nant for  life,  with  remainder  to  liis 
first  and  other  sons  by  his  wife  F.  in 
tail,  with  remainder  to  himself  in  fee, 
had  power  to  grant  leases  for  ninety- 
nine  years  in  possession  at  the  most 
improved  rent  under  an  indenture  of 
lease,  to  be  executed  with  certain 
formalities.  Twenty-eight  years  after 
the  marriage,  the  wife  still  living,  and 
there  being  no  issue  of  the  marriage, 
the  husband  gave  a  bond  conditioned 
for  the  granting  a  lease  for  ninety-nine 
years,  at  a  rent  of  ^20  per  annumy 
upon  the  expiration  of  a  subsisting 
lease.  As  soon  as  the  subsisting  lease 
determined  the  obligee  of  the  bond 
entered  into  possession,  and  for  some 
years  paid  a  rent  of  ^20: — Heldy 
notwithstanding  some  evidence  of  in- 
adequacy in  the  rent,  that  the  repre- 
sentatives of  the  obligee  were  entitled 
to  a  decree  for  specific  performance  of 
the  agreement  contained  in  the  bond. 
Butler  V.  Poicis,  156 

STATUTE. 

See3k4  Will. 4,  c.  104  (Adminis- 
tration OF  Assets,  4). 
6  &  7  Vict.  c.  85  (Witness). 

STATUTE    OF  LIMITATIONS. 
1.  The  lord  of  a  manor  granted  a 


lease  of  the  manor  to  A.  B.,  to  hold 
for  three  lives,  and  deposited  with  A. 
B.  the  court  rolls.  In  1820,  the  lease 
expired  by  the  death  of  the  survivor 
of  the  lives.  In  1 822,  the  grantor  by 
letter  requested  A.  B.'s  representative 
to  deliver  up  the  court  rolls.  No  no- 
tice was  taken  of  this  letter,  nor  was 
any  further  application  made  by  the 
grantor  till  the  year  1844,  when  he 
filed  a  bill  against  A.  B.'s  representa- 
tives to  recover  the  court  rolls  and 
title  deeds  of  the  manor.  The  de- 
fendant, by  his  answer,  relied  on  tho 
Statute  of  Limitations: — Heldy  that 
the  bill  was  filed  too  late.  Dean  and 
Chapter  of  Wells  v.  Doddington,    73 

2.  More  than  twenty  years  after 
the  death  of  a  testator,  the  representa- 
tive of  one  of  his  executors,  and  the 
residuary  legatee  imder  his  will,  file  a 
bill  against  the  representative  of  the 
co-executor  to  recover  residuary  as- 
sets of  the  testator,  alleged  to  have 
been  possessed  by  the  co-executor. 
The  plaintiffs  are  barred,  by  the  stat. 
3  &  4  Will.  4,  c.  27,  s.  40,  as  to  as- 
sets possessed  by  the  executor  more 
than  twenty  years  before  the  filing  of 
the  bill,  but  they  are  not  barred  by 
assets  possessed  by  him  since  that 
time.     Adams  v.  Barry^  29 

3.  Defendants,  by  their  answer, 
claim  the  benefit  of  the  "  Statute  "  of 
Limitations.  This  is  tantamount  to 
claiming  the  benefit  of  the  Statute 
Law  of  Limitations,  and  entitles  them 
to  the  benefit  of  any  Statute  of  Limi- 
tations that  is  applicable  to  their  case. 

lb. 

4.  Plea  of  the  Statute  of  Limita- 
tions to  a  bill  of  discovery  in  aid  of 
an  action  of  ejectment.  Scott  v. 
Broadwoody  447 

SUBPOENA. 
See  Practice,  1. 

TITLE  DEEDS. 
See  Equitable  Mortgage, 
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USURY. 


TRUST. 

See  Costs,  1,  4. 

Parish  Officer. 
Solicitor  and  Client,  7,  8. 
Trustee. 


TRUST  DEED. 

A  debtor  conveyed  real  and  per- 
sonal estate  to  a  trustee  for  sale,  with 
a  declaration  that  the  proceeds  of  the 
sale  should  be  applied  by  the  trustee 
in  satisfaction  and  discharge  of  the 
several  debts  and  sums  oi  money 
mentioned  in  the  schedule  to  the  con- 
veyance, '<  and  now  remaining  justly 
due  and  owing  "  by  the  debtor  to  the 
persons  named  in  the  schedule,  **  ac- 
cording to  the  priority,  nature,  and 
specialty  of  such  debts  respectively  :'* 
— Heldj  upon  the  construction  of  the 
whole  instrument,  that  a  bond-debt 
mentioned  in  the  schedule,  with  into* 
rest,  (the  principal  and  interest  not 
exceeding  the  penalty  of  the  bond), 
was  payable  in  priority  to  a  simple 
contract  debt  mentioned  in  the  sche- 
dule.    Paesingham  v.  Selby^         405 


TRUST  EXECUTED. 

A.  having  lent  B.  ^1000,  without 
taking  any  security  for  it,  states  to  C. 
and  his  family  that  the  money  had 
been  held  by  him  (A.)  in  trust  for 
C.  Afterwards,  B.  becoming  embar- 
rassed in  his  circumstances,  and  un- 
likely to  repay  the  money,  A.,  at  the 
urgent  solicitation  of  C,  gives  the 
latter  his  promissory  note  for  the 
amount.  Subsequently  B.  dies  in- 
solvent, and  without  having  repaid  the 
money.  Then  A.  dies.  In  a  suit  for 
the  administration  of  A.'s  assets, 
(there  being  no  evidence  to  rebut  the 
trust) — Heldy  that  C.  may  prove  the 
note  against  A.'s  estate  as  a  valuable 
security.    Burkitt  v.  Ramom^      395 


TRUSTEE. 

See  Costs,  I. 

Mortgagor  and  Mortgagee, 

8. 
Parties,  1. 
Principal  and  Agent,  1. 

1.  Trustee  of  stock,  on  transferring 
the  stock  to  his  cestui  que  trusty  was 
held,  under  the  circumstances  of  the 
case,  entitled  to  an  acknowledgment 
by  the  cestui  que  trust  of  the  stock 
being  received  in  full  of  all  demands, 
though  not  entitled  to  a  release  under 
seal.  And,  inasmuch  as  the  cestui 
que  trust  declined  to  make  the  ac- 
knowledgment, the  Court  directed  a 
general  administration  account  to  be 
taken  of  the  real  and  personal  estate 
of  the  testator,  from  whose  real  and 
personal  estate  the  stock  was  derived, 
although  no  account  but  a  mere  trans- 
fer of  the  stock  was  prayed  by  the 
bill,  and  no  open  unsettled  account 
suggested  by  the  answer.  Chadwiek 
V.  Heatley,  187 

2.  The  money  due  in  respect  of  a 
breach  of  trust,  where  the  trust  is 
created  by  instrument  under  seal,  is  a 
specialty  debt.     Wood  v.  Hardisty, 

542 

USURY. 

I.  A.,  a  builder,  being  equitable 
lessee  of  lands  for  a  term  of  ninety- 
nine  years,  for  building  purposes,  and 
having  received  from  B.  certain  ad- 
vances of  money  for  building,  agreed 
that  the  leases  should  be  ma^de  out  to 
B.,  and  signed  an  acknowledgment  to 
B.  in  these  words : — **  I  hereby  ac- 
knowledge that  I  have  received  from 
you  the  several  sums  of,  &c.,  on  ac- 
count of  the  eight  houses  which  I  am 
building  for  you.  I  agree  to  pay  you 
rentf  at  the  rate  of  eight  per  centy 
from  the  date  of  such  advance,  and  to 
take  a  lease  of  the  houses  upon  the 
usual  conditions,  or  find  you  a  tenant, 
subject  to  your  approval.  I  am  to 
have  the  option  of  selling  the  houses, 


USURY. 
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provided  I  repay  you  the  amount  ad- 
vanced on  the  houses,  and  all  rent  due 
thereon  to  the  day  you  assign  the  lease 
or  leases  to  me  or  my  nominee."  A. 
and  B.  afterwards,  by  letter,  requested 
the  agents  of  the  head  landlord  to 
make  out  the  leases  to  B. ;  and  by  a 
subsequent  document,  signed  by  A. 
and  B.,  and  written  and  sent  to  C,  a 
creditor  of  A.,  it  was  stated  that,  in 
case  C.'s  debt  was  not  paid  by  a  cer- 
tain time,  B.  thereby  undertook  to 
hold  the  leases,  subject  to  his  claim 
upon  A.  for  £ — ,  and  interest  for  ad- 
vances made  by  him  to  A.  for  the 
building  of  the  said  houses,  until  C.'s 
demand  should  be  satisfied : — Heldy 
that  if,  independently  of  the  usury 
laws,  these  documents  vested  in  B. 
any  interest  in  or  lien  upon  the  pro- 
perty, they  were  usurious  and  void. 
Held,  also,  that  assuming  they  did  not 
vest  any  such  interest  or  lien  in  B., 
yet  as  he  by  his  answer  to  a  bill  filed 
against  him  by  the  assignees  under 
A.'s  bankruptcy,  insisted  that  he  had 
such  an  interest  or  lien,  he  was  not 
entitled  as  against  the  plaintiflTs  to 
the  leases.  Belcher  y.  Fardan,  162 
2.  A.,  a  builder,  being  lessee  of 
lands  for  terms  of  seventy  years,  for 
building  purposes,  signed  an  agree- 
ment in  writing,  whereby,  in  consi- 
deration of  monies  to  be  advanced  to 
him  by  B.  for  building,  he  agreed  to 
assign  the  leases  to  B.,  subject  to  the 
ground  rents,  and  to  the  several  con- 
ditions therein  contained,  and  to  take 
the  underleases  from  B.  (when  the 
houses  should  be  completed)  for  the 
whole  of  the  terms,  wanting  ten  days, 
at  a  rent  that  should  amount  to  eight 
per  cent,  upon  the  money  to  be  ad- 
vanced, such  rents  to  commence  from 
the  time  of  the  respective  advances. 
By  a  subsequent  document  signed  by 
A.,  in  which  he  acknowledged  certain 
advances,  and  stated  that  he  had  built 
two  shops,  after  repeating  the  agree- 
ment to  pay  B.  rent  at  eight  per  cent^ 


and  to  take  underleases,  he  added : — 
*'  It  is  also  agreed  that  I  am  to  have 
the  privilege  of  selling  the  two  shops, 
provided  I  repay  you  the  amount  ad- 
vanced on  the  shops,  and  all  interest 
due  thereon  to  the  day  you  assign  the 
lease  or  leases  to  me  or  my  nominee : 
— Heldf  that  these  agreements  were 
usurious.  lb. 

3.  If  A.,  his  necessities  requiring 
an  advance  of  ^1000,  obtain  it  from 
B.,  upon  a  bargain  that,  in  considera- 
tion of  it,  A.,  his  executors  and  ad- 
ministrators, shall  pay  B.^  his  execu- 
tors and  administrators,  an  annuity  of 
^0  per  annumt  for  a  term  of  seventy 
years,  commencing  immediately,  the 
annuity  to  be  secured  by  the  covenant 
of  A.,  binding  himself  personally,  and 
after  his  death  his  assets  generally, 
the  transaction  is  usurious  and  bad  on 
that  ground,  unless  upheld  by  those 
provisions  of  the  legislature  which 
have  recently,  as  to  certain  cases,  re- 
pealed or  relaxed  the  usury  laws.   lb. 

4.  Assigpdees  of  a  bankrupt,  who 
have  entitled  themselves  to  the  de- 
claration of  a  court  of  equity,  that 
contracts  entered  into  between  the 
bankrupt  and  one  of  his  creditors  are 
usurious,  are  entitled  to  consequential 
relief,  on  the  terms,  not  of  paying  to 
the  creditor  the  amount  of  his  ad- 
vances, but  of  allowing  him  to  prove 
under  the  fiat  for  the  amount  of  these 
advances  with  legal  interest.  lb, 

VALUABLE  SECURITY. 
See  Trust  Executed. 


VENDOR  AND  PURCHASER. 

I.  At  the  sale  of  an  estate  by  public 
auction,  one  of  the  conditions  being 
that  the  highest  bidder  should  be  the 
purchaser,  a  person  attended  who  had 
no  intention  of  being  a  purchaser,  but 
was  employed  by  the  vendor  to  bid  in 
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TRUST. 

See  Costs,  1,  4. 

Parish  Officer. 
Solicitor  and  Client,  7,  8. 
Trustee. 


TRUST  DEED. 

A  debtor  conyeyed  real  and  per- 
sonal estate  to  a  trustee  for  sale,  with 
a  declaration  that  the  proceeds  of  the 
sale  should  be  applied  by  the  trustee 
in  satisfaction  and  discharge  of  the 
sereral   debts  and   sums   of  money 
mentioned  in  the  schedule  to  the  con- 
veyance, *'  and  now  remaining  justly 
due  and  owing  **  by  the  debtor  to  the 
persons  named  in  the  schedule,  **ac- 
oording  to  the  priority,  nature,  and 
specialty  of  such  debts  respectively  :** 
— Heldy  upon  the  construction  of  the 
whole  instrument,   that  a  bond-debt 
mentioned  in  the  schedule,  with  inte- 
rest, (the  principal  and  interest  not 
exceeding  the  penalty  of  the  bond), 
was  pajrable  in  priority  to  a  simple 
contract  debt  mentioned  in  the  sche- 
dule.    Paetingham  y.  Selby^         405 


TRUST  EXECUTED. 

A.  having  lent  B.  ^1000,  without 
taking  any  security  for  it,  states  to  C. 
and  his  family  that  the  money  had 
been  held  by  him  (A.)  in  trust  for 
C.  Afterwards,  B.  becoming  embar- 
rassed in  his  circumstances,  and  un- 
likely to  repay  the  money.  A.,  at  the 
urgent  solicitation  of  C,  gives  the 
latter  his  promissory  note  for  the 
amount.  Subsequently  B.  dies  in- 
solvent, and  without  having  repaid  the 
money.  Then  A.  dies.  In  a  suit  for 
the  administration  of  A.'s  assets, 
(there  being  no  evidence  to  rebut  the 
trust) — Heldy  that  C.  may  prove  the 
note  against  A.'s  estate  as  a  valuable 
security.    Burkitt  v.  Ramomj      395 


TRUSTEE. 

See  Costs,  I. 

Mortgagor  and  Mortgagkk, 

d. 
Parties,  1. 
Principal  and  Agent,  1. 

1.  Trustee  of  Stockton  transferring 
the  stock  to  his  eeehd  que  truei^  was 
held,  under  the  drcomstances  of  the 
case,  entitled  to  an  acknowledgment 
by  the  eeetwi  que  trust  of  the  stock 
being  received  in  full  of  all  demands, 
though  not  entitled  to  a  release  under 
seal.  And,  inasmuch  as  the  cestui 
que  truit  declined  to  make  the  ac- 
knowledgment, the  Court  directed  a 
general  administradon  account  to  be 
taken  of  the  real  and  personal  estate 
of  the  testator,  from  whose  real  and 
personal  estate  the  stock  was  derived, 
although  no  account  but  a  mere  trans- 
fer of  the  stock  was  prayed  by  the 
bill,  and  no  open  unsettled  account 
suggested  by  the  answer.  Ckadwiek 
V.  Heatleyy  187 

2.  The  money  due  in  respect  of  a 
breach  of  trust,  where  the  trust  is 
created  by  instrument  under  seal,  is  a 
specialty  debt.     Wood  v.  UardUtyy 

542 

USURY. 

I.  A.,  a  builder,  being  equitable 
lessee  of  lands  for  a  term  of  ninety- 
nine  years,  for  building  purposes,  and 
having  received  from  B.  certain  ad- 
vances of  money  for  building,  agreed 
that  the  leases  should  be  made  out  to 
B.,  and  signed  an  acknowledgment  to 
B.  in  these  words : — "  I  hereby  ac- 
knowledge that  I  have  received  from 
you  the  several  sums  of,  &c.,  on  ac- 
count of  the  eight  houses  which  I  am 
building  for  you.  I  agree  to  pay  you 
renty  at  the  rate  of  eight  per  cent^ 
from  the  date  of  such  advance,  and  to 
take  a  lease  of  the  houses  upon  the 
usual  conditions,  or  find  you  a  tenant, 
subject  to  your  approval.  I  am  to 
have  the  option  of  selling  the  houses, 
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own  title  is  just  and  valid,  or  that  the 
title  of  his  adversary  is  unjust  and  inva- 
lid, that  state  of  things  docs  not  prevent 
a  court  of  equity  from  interfering 
(before  judgment  at  law  or  decree  in 
equity)  to  restrain  the  party  in  pos- 
session from  committing  waste  upon 
the  inheritance.     Haigh  v.  Jaggar^ 

231 
2.  Qu€erey  what  is  the  present  extent 
and  effect  of  the  writ  of  estrepement, 
lb. 

WILL. 

See  Ademption. 
Agreement. 
Charity. 

Donatio  Mortis  Causje. 
Estate  for  Life. 
Power,  1,  2,  4. 
Prerogative  Probate. 
Railway  Shares. 

L  Testator  devised  certain  messuages 
to  trustees,  upon  trust  to  pay  the  rents 
to  his  wife  for  her  life,  and  after  her 
decease  he  gave  and  devised  the  said 
messuages  to  the  same  trustees,  upon 
trust  to  sell,  &c.,  and  apply  the  pro- 
ceeds amongst  all  his  the  testator's 
nephews  and  nieces,  children  of  his  bro- 
thers A.  and  B.,  and  his  sister  C,  and 
the  survivors  and  survivor  of  them, 
share  and  share  alike,  to  be  paid  them 
respectively  as  they  attained  the  age 
of  twenty-one  years.  The  testator's 
wife  survived  him: — Hefd,  that  the 
property  was  divisible  among  such 
only  of  the  children  of  A.,  B.,  and 
C.  as  survived  the  widow.  Williams 
V.  Tartt,  85 

2.  Testator  gave  his  daughter  A. 
"  ^2000  after  marriage."  In  a 
subsequent  part  of  the  will  was  the 
following  clause : — "  As  to  my  daugh- 
ters, I  trust  that  they  will  not  dispose 
of  themselves  in  marriage  without 
consulting  my  executors,  and  getting 
their  assistance  in  drawing  up  proper 
articles,  to  the  intent  that  should  any 
of  them  die  without  issue,  then,  on  the 


decease  of  their  respective  husbands 
and  themselves,  their  fortune  to  revert 
to  their  surviving  brothers,  share  and 
share  alike."  The  testator's  daughter 
A.  married,  and  died  without  leaving 
issue,  in  the  lifetime  of  three  of  her 
brothers.  The  brothers  afterwards 
died  in  the  lifetime  of  the  daughter's 
husband : — Held,  that  the  gift  (if  any) 
in  derogation  of  the  absolute  gift  of 
J^OOO  having  failed,  the  gift  re- 
mained absolute,  and  the  husband  was 
entitled  to  it.  Eaton  v.  Barker,    124 

3.  Testator  bequeathed  the  dividends 
of  ^10,000  stock  to  his  wife  for  her 
life,  and  after  her  decease  he  gave  and 
bequeathed  the  principal  unto  and 
amongst  A.,  B.,  C.,  and  D.,  and  all 
and  every  other  the  child  and  children 
of  N.  that  might  be  living  at  the  de- 
cease of  his  said  wife,  to  be  trans- 
ferred and  paid  to  them  respectively 
on  their  attaining  the  age  of  twenty- 
one  years,  with  benefit  of  survivor- 
ship in  case  any  of  them  should  die 
under  that  age.  N.  never  had  any 
other  children  than  those  named  in 
the  will.  They  all  attained  twenty- 
one,  and  died  in  the  lifetime  of  the 
widow : — Held,  that  they  took  vested 
interests  in  the  ^10,000  stock.  Bo- 
berts  V.  Burder,  130 

4.  Testator  devised  estates  to  trus- 
tees, upon  tnist  to  pay  certain  annuities 
to  his  wife  and  other  persons,  with  a  di- 
rection that  during  the  life  of  his  wife 
the  surplus  rents  should  be  applied 
in  discharge  of  incumbrances  affecting 
the  devised  property,  and  subject  to 
these  trusts,  he  declared  that  the  trus- 
tees should  stand  seised  of  the  pro- 
perty, in  trust  for  various  persons 
(not  in  esse  at  the  testator's  death) 
successively  in  tail,  with  reminder  to 
the  testator's  niece  for  life,  with  a  di- 
rection that  during  her  minority  the 
rents  should  be  applied  as  after-men- 
tioned, and  then  followed  a  clause  to 
the  effect  that,  if  any  person  benefi- 
cially entitled  to  the  rents  should  bo 
in  his  or  her  minority,  an  annual  sum, 
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order  to  prevent  the  property  from 
being  sold  at  an  under  value;  and 
this  person  made  several  biddings,  till 
he  reached  the  sum  of  ^650,  when  he 
ceased  to  bid.  The  property  was  af- 
terwards purchased  for  ^90.  Upon 
the  purchaser  objecting  to  perform  his 
contract,  on  the  ground  that  puffers 
had  been  employed  at  the  sale,  the 
Court  decreed  specific  performance, 
the  purchaser  declining  to  have  the 
validity  of  the  contract  tried  in  a  court 
of  law.     Woodward  v.  Miller^     279 

2.  QutBrCy  whether  the  declarations 
of  an  auctioneer  at  a  sale,  to  the  effect 
that  there  are  no  puffers,  are  receivable 
in  evidence,  unless  the  expressions 
used  are  put  m  issue  by  the  pleadings. 

lb. 

3.  If,  at  a  sale  by  auction  under  the 
order  of  the  Court,  a  purchaser  sell 
his  purchase  for  an  additional  sum 
beyond  his  purchase-money,  the  Court 
will  order  the  property  to  be  resold  ; 
and,  9emhle^  that,  if  upon  such  resale, 
the  property  does  not  produce  the  im- 
proved price  agreed  to  be  given  by  the 
sub-purchaser,  he  will  be  responsible 
to  the  Court  for  the  difference.  Hoi- 
roydy,  Wyatt,  327 

4.  Purchaser  agreed  to  accept  ven- 
dor's title  "without  dispute."  The 
purchaser  afterwards  objected,  that,  at 
the  date  of  the  agreement,  there  was 
a  flaw  in  the  vendor's  title,  consisting 
of  an  unreleased  incumbrance,  which 
left  the  legal  estate  in  the  property 
outstanding.  Upon  a  bill  filed  by  the 
vendor  for  specific  performance — 
Heldf  that  the  purchaser  was  pre- 
cluded, by  the  terms  of  his  contract, 
from  insisting  on  the  objection.  Duke 
V.  Bametty  337 

5.  Vendors  having  put  forth  ambi- 
guous conditions  of  sale,  held  to  be 
bound  strictly  by  those  conditions. 
Seatofi  V.  Mappy  556 

6.  Time  held  to  be  of  the  essence  of 
the  contract  between  vendor  and  pur- 
chaser, partly  by  reason  of  the  nature 


of  the  trade  carried  on  upon  the  pro- 
perty offered  for  sale,  and  partly  upon 
the  construction  of  the  conditions  of 
sale.  76. 


VOLUNTARY  SETTLEMENT. 

1 .  A  deed  of  settlement,  in  form  vo- 
luntary, but  appearing  from  extrinsic 
evidence  to  have  been  made  for  va- 
luable consideration,  supported  against 
creditors.     Pott  v.  Todhunter,       76 

2.  A  person  who  was  in  loco  parentis 
to  a  married  woman,  devised  to  her  a 
rent-charge  for  her  life,  and  bequeath- 
ed certain  personal  property  to  her  for 
her  separate  use.  The  will  being  in- 
operative both  as  to  the  real  and  per- 
sonal estate,  the  heir-at-law  and  next 
of  kin  of  the  testator  made  a  partial 
sacrifice  of  their  interests  in  order  to 
carry  the  testator's  intentions  into  ef- 
fect ;  the  property  given  up  by  them 
being  invested  in  the  funds  and  after- 
wards settled  upon  the  woman  and  her 
children.  At  the  time  of  the  invest- 
ment the  husband  of  the  woman  was 
insolvent  in  his  circumstances,  and 
about  three  months  after  the  date  of 
the  settlement  he  became  a  bankrupt : 
— Heldy  that  the  settlement  was  for 
valuable  consideration,  and  was  good 
against  the  husband's  creditors.     lb. 


WARD. 
See  Infant,  1,  2,  6. 


WASTE. 

1 .  Sembhy  that,  although  a  man  be 
in  full  and  complete  possession  of  an 
estate,  by  a  title  adverse  to  another 
who  claims  it  against  him,  and  there 
be  no  privity  between  the  parties,  and 
the  party  in  possession  swear  that  his 


WILL. 


WILL. 


775 


for  her  own  use  and  benefit  during 
her  life,"  is  a  bequest  to  her  for  life, 
to  her  separate  use.  Inglefield  v. 
Coghlanj  247 

Id.  Testator,  having  ^7300  stock, 
bequeathed  to  his  nephew,  J.  C,  ^200 
stock,  part  of  the  aforesaid  ^7300, 
in  order  that  he  might  be  effectually 
enabled  to  resist  by  law  any  attempt 
to  deprive  him  of  the  little  property 
which  he  and  his  connexions  possess- 
ed in  Crook  haven ;  and,  in  order  the 
better  to  deter  any  person  from  at- 
tempting the  same,  he  requested  that 
^00  of  the  above-named  stock  should 
be  placed  in  the  National  Bank  of 
Ireland,  subject  to  the  control  of  the 
said  J.  C,  and  the  testator's  niece, 
M.,  should  it  be  found  necessary  to 
call  for  or  remove  it  from  the  bank, 
to  defend  any  attempt  that  might  be 
made   to   dispossess   them.     On   no 
other  account  was  the  said  ^00  stock 
to   be   removed   from   the    National 
Bank;  but  the  interest  of  the  same 
might,  nevertheless,  be  drawn  for  the 
use  and  benefit  of  the  said  J.  C. ;  the 
principal  to  contiuuo  in  the  bank  for 
ten  years  after  the  testator's  death,  at 
the  expiration  of  which  time  it  might 
be  withdrawn  for  the  benefit  of  his 
family,  provided  no  threat  or  intima- 
tion of  a  claim  was  made  against  the 
property.     The   property   was   reco- 
vered by  law  against  J.  C,  in  the 
testator's  lifetime,   and   the   testator 
paid  the  costs  of  the  action  : — Held, 
that  J.  C.  was  entitled  to  two  lega- 
cies of  ;€200  stock  each,  absolutely.  lb, 
14.  Testator,   by  will,   distributed 
^7300  stock  amongst  several  legatees, 
except  J^OO,  surplus  of  the  stock, 
which  he  directed  to  be  applied  in  de- 
fraying any  necessary  expenses.    By  a 
codicil,  dated  two  years  af^er  the  will, 
at  which  time  there  was,  by  reason  of 
certain  erasures  made  in  his  will,  a 
much  larger  surplus  than  ^^00  stock, 
he  left  "  the  surplus  of  his  money  in 
the  funds  "  to  be  appropriated  as  his 


executors  might  think  proper  among 
the  several  legatees.  By  a  subse- 
quent codicil,  dated  a  few  days  after 
the  former,  the  testator,  afler  be- 
queathing certain  snuff-boxes,  ^., 
and  stating  that  there  appeared  a 
*<  surplus  remaining  after  the  lega- 
cies libresaid  were  paid,"  begged  his 
executor  to  distribute  the  same  among 
the  children  of  his  son  W.  There 
was  property  of  inconsiderable  amount 
besides  stock,  to  which  the  residuary 
bequest,  contained  in  the  last  codicil, 
might  be  applied: — Held,  that  that 
bequest  did  not  operate  as  a  revoca- 
tion of  the  bequest  of  the  surplus  of 
the  funds  contained  in  the  second 
codicil.  lb, 

15.  Testator  distributes  a  sum  of 
stock,  except  a  small  part-,  amongst  cer- 
tain legatees,  as  to  one  of  whom,  X.  Y., 
he  uses  expressions  of  resentment,  and 
says,  that  the  bequest  is  more  than 
she  deserves.  By  a  codicil,  he  leaves 
the  surplus  stock  to  be  appropriated, 
as  his  executors  think  proper,  among 
the  several  legatees.  The  executors, 
in  appropriating  the  stock,  cannot 
omit  X.  Y.  lb, 

16.  Testator  bequeathed  to  G.  two 
sums  of  stock,  and,  in  case  of  his  death 
in  the  testator*s  lifetime  without  issue, 
the  two  sums  were  to  be  equally 
divided  amongst  the  testator's  nieces 
thereinafter  named,  under  the  same 
conditions  and  restrictions  as  were 
thereinafter  mentioned,  respecting 
the  several  bequests  thereinafter  men* 
tioned,  to  them  respectively  given* 
The  testator  then  gave  ^12,000  stock 
to  trustees,  upon  trust  to  pay  the  divi- 
dends (in  thirds)  to  the  testator's 
three  nieces,  A.,  B.,  and  C,  for  their 
lives,  and,  after  their  respective  deaths, 
to  transfer  the  capital  (in  thirds)  to 
the  children  of  the  nieces ;  with  limit- 
ations over,  in  the  nature  of  cross 
remainders,  in  the  event  of  any  of  the 
nieces  dying  without  leaving  children ; 
with   an   ultimate  limitation,  in  the 
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for  her  own  use  and  benefit  during 
her  life/'  is  a  bequest  to  her  for  life, 
to  her  separate  use.  Inglefield  v. 
Coghlany  247 

Id.  Testator,  having  ^7300  stock, 
bequeathed  to  his  nephew,  J.  C,  ^00 
stock,  part  of  the  aforesaid  ^7300, 
in  order  that  he  might  be  effectually 
enabled  to  resist  by  law  any  attempt 
to  deprive  him  of  the  little  property 
which  he  and  his  connexions  possess- 
ed in  Crookhaven ;  and,  in  order  the 
better  to  deter  any  person  from  at- 
tempting the  same,  he  requested  that 
^00  of  the  above-named  stock  should 
be  placed  in  the  National  Bank  of 
Ireland,  subject  to  the  control  of  the 
said  J.  C,  and  the  testator's  niece, 
M.,  should  it  be  found  necessary  to 
call  for  or  remove  it  from  the  bank, 
to  defend  any  attempt  that  might  be 
made  to  dispossess  them.  On  no 
other  account  was  the  said  ^00  stock 
to  be  removed  from  the  National 
Bank;  but  the  interest  of  the  same 
might,  nevertheless,  be  drawn  for  the 
use  and  benefit  of  the  said  J.  C. ;  the 
principal  to  continue  in  the  bank  for 
ten  years  after  the  testator's  death,  at 
the  expiration  of  which  time  it  might 
be  withdrawn  for  the  benefit  of  his 
family,  provided  no  threat  or  intima- 
tion of  a  claim  was  made  against  the 
property.  The  property  was  reco- 
vered by  law  against  J.  C,  in  the 
testator's  lifetime,  and  the  testator 
paid  the  costs  of  the  action  : — Held, 
that  J.  C.  was  entitled  to  two  lega- 
cies of  ^200  stock  each,  absolutely.  lb. 

14.  Testator,  by  will,  distributed 
^7300  stock  amongst  several  legatees, 
except  j6200,  surplus  of  the  stock, 
which  he  directed  to  be  applied  in  de- 
fraying any  necessary  expenses.  By  a 
codicil,  dated  two  years  after  the  will, 
at  which  time  there  was,  by  reason  of 
certain  erasures  made  in  his  will,  a 
much  larger  surplus  than  ^200  stock, 
he  left  **  the  surplus  of  his  money  in 
the  funds  "  to  be  appropriated  as  his 


executors  might  think  proper  among 
the  several  legatees.  By  a  subse- 
quent codicil,  dated  a  few  days  after 
the  former,  the  testator,  afler  be- 
queathing certain  snuff-boxes,  he., 
and  stating  that  there  appeared  a 
**  surplus  remaining  after  the  lega- 
cies sibresaid  were  paid,"  begged  his 
executor  to  distribute  the  same  among 
the  children  of  his  son  W.  There 
was  property  of  inconsiderable  amount 
besides  stock,  to  which  the  residuary 
bequest,  contained  in  the  last  codicil, 
might  be  applied: — Held,  that  that 
bequest  did  not  operate  as  a  revoca- 
tion of  the  bequest  of  the  surplus  of 
the  funds  contained  in  the  second 
codicil.  lb, 

15.  Testator  distributes  a  sum  of 
stock,  except  a  small  part,  amongst  cer- 
tain legatees,  as  to  one  of  whom,  X.  Y., 
he  uses  expressions  of  resentment,  and 
says,  that  the  bequest  is  more  than 
she  deserves.  By  a  codicil,  he  leaves 
the  surplus  stock  to  be  appropriated, 
as  his  executors  think  proper,  among 
the  several  legatees.  The  executors, 
in  appropriating  the  stock,  cannot 
omit  X.  Y.  lb, 

16.  Testator  bequeathed  to  G.  two 
sums  of  stock,  and,  in  case  of  his  death 
in  the  testator's  lifetime  without  issue, 
the  two  sums  were  to  be  equally 
divided  amongst  the  testator's  nieces 
thereinafter  named,  under  the  same 
conditions  and  restrictions  as  were 
thereinafter  mentioned,  respecting 
the  several  bequests  thereinafter  men* 
tioned,  to  them  respectively  given* 
The  tesUtor  then  gave  ^12,000  stock 
to  trustees,  upon  trust  to  pay  the  divi- 
dends (in  thirds)  to  the  testator's 
three  nieces,  A.,  B.,  and  C,  for  their 
lives,  and,  after  their  respective  deaths, 
to  transfer  the  capital  (in  thirds)  to 
the  children  of  the  nieces ;  with  limit- 
ations over,  in  the  nature  of  cross 
remainders,  in  the  event  of  any  of  the 
nieces  dying  without  leaving  children ; 
with  an  ultimate  limitation^  in  the 
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24.  Upon  the  construction  of  a  will 
^-Held,  that  certain  legacies  of  stock, 
and  of  money  on  mortgages,  bonds, 
&c«,  were  specific.  lb, 

25.  Testator  directed  his  trustees  to 
pay  the  dividends  of  certain  stock  to 
his  wife  for  life,  and,  after  her  de- 
cease, to  transfer  the  capital  to  such 
person  or  persons,  in  such  shares  and 
proportions,  at  such  times,  and  in  such 
manner,  as  might  be  expressed  in  any 
codicil  or  codicils  to  his  will ;  and,  in  de- 
fault of  such  direction  or  appointment, 
to  transfer  and  make  over  the  same 
unto  such  person  or  persons  as  would, 
under  and  by  virtue  of  the  Statutes  of 
Distribution  of  Intestates'  Estates, 
have  been  entitled  to  his  personal  es- 
tate in  case  he  had  died  intestate. 
The  testator  died  without  making  any 
appointment  by  codicil,  leaving  his 
wife  surviving  him.  The  wife  after- 
wards died : — Held,  that  the  fund  be- 
longed to  those  who,  at  the  testator's 
death,  and  not  to  those  who,  at  the 
widow's  death,  would  have  been  en- 
titled to  his  personal  estate  in  case  he 
had  died  intestate ;  consequent!}*,  that 
the  widow  was  entitled  to  a  distributive 
share  of  the  fund.     Jenkins  v.  Gower, 

537 

26.  But  semble,  that  there  was  no 
joint-tenancy  between  the  widow  and 
the  next  of  kin  of  the  testator  living 
at  his  death  ;  and,  therefore,  that  the 
widow,  having  survived  those  next  of 
kin,  was  not  entitled  to  take  the 
whole  fund  by  survivorship,  lb* 

27.  Upon  the  construction  of  a  will 
— Held,  that  executors  were  entitled  as 
against  the  Crown,  claiming  in  default 
of  next  of  kin  of  the  testatrix,  to  the 
surplus  proceeds  of  certain  leaseholds 
which  were  bequeathed  to  be  sold  for 

I  payment  of  the  testatrix's  debts  and 
egacies.     Russell  v.  Clowesy        648 

28.  Executors  having  legacies  under 


the  will,  held  not  to  be  precluded 
from  taking  property  undisposed  of 
by  the  will  to  their  own  use  ;  the  le- 
gacies being  unequal  in  amount.     lb, 

29.  Testatrix  bequeathed  certain 
leaseholds  to  trustees  upon  trust  for 
sale,  and  to  apply  the  proceeds  in  or 
towards  payment  of  her  debts,  funeral 
and  testamentary  expenses  and  lega- 
cies as  far  as  the  same  would  go ;  and 
as  to  all  the  monies  and  personal 
estate,  not  thereinbefore  by  her  dis- 
posed of,  and  not  consisting  of  lands, 
tenements,  or  hereditaments,  or  the 
produce  thereof,  she  bequeathed  the 
same  for  charitable  purposes.  The 
produce  of  the  leaseholds  was  more 
than  sufficient  for  payment  of  her 
debts,  funeral  expenses,  and  legacies, 
and  she  had  not  devised  any  other 
than  leasehold  lands  to  be  sold . — 
Held,  that  the  surplus  produce  of  the 
leaseholds  did  not  fall  into  the  residue, 
but  was  undisposed  of.  lb, 

30.  Testator  devised  and  bequeathed 
all  his  real  estate,  and  all  the  residue 
of  his  personalty,  to  trustees  upon 
trust  to  pay  his  wife  an  annuity  for 
her  life,  and  subject  to  such  annuity 
upon  trust,  as  to  the  whole  of  his  said 
real  and  personal  estate,  for  his  son  F., 
his  heirs,  executors,  administrators, 
and  assigns,  as  and  when  he  should 
attain  the  age  of  twenty-five,  and  in 
case  his  said  son  should  die  after  the 
age  of  twenty-one,  but  before  twenty- 
five,  then  as  his  said  son  should  by 
will  or  deed  appoint ;  but  in  case  his 
said  son  should  not  make  any  such 
appointment,  or  should  die  before  at- 
taining twenty-five,  without  leaving 
issue,  then  upon  trust  for  the  testa- 
tor's men  heirs,  executors,  or  adminis* 
trators  : — Held,  that  the  last  limita- 
tion embraced  those  persons  only  who 
were  entitled  to  the  testator's  property 
at  the  time  of  his  death,  and  that  it 
was  no  objection  to  this  construction 
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stract  for  a  proposed  purchaser  of  the 
estate.  The  purchase  was  delayed 
some  time,  in  consequence  of  a  defect 
of  title,  but  was  completed  in  May, 
1841,  when  the  purchase-money  was 
paid  to  the  solicitor,  and  the  title- 
deeds  (with  the  exception  before  men- 
tioned) were  delivered  to  the  pur- 
chaser, who  was  let  into  possession, 
without  notice  of  the  transferee's  title. 
In  July,  1842,  the  solicitor  abscond- 
ed, and  then,  for  the  first  time,  the 
purchaser  had  notice  of  the  trans- 
feree's title : — Heidi  that  if  the  trans- 
feree had  not,  before  July,  1842, 
notice  of  the  payment  of  the  purchase- 
money  to  the  solicitor,  and  had  not 
authorized  or  assented  to  such  pay- 
ment, he  was  not  to  be  postponed  to 
the   purchaser.     Steveris  v.  Stevens^ 

20 

2.  A  solicitor's  bill  of  costs  paid 
under  pressure,  and  protested  against, 
referred  for  taxation.  Ux  parte  Wil' 
kinsouy  92 

3.  Protest,  combined  with  other  cir- 
cumstances, may  be  a  ground  of  re- 
ference of  a  bill  of  costs  for  taxation. 

lb. 

4.  Where  there  is  evidence  of  pres- 
sure, the  Court  will,  if  necessary,  di- 
rect a  general  reference  for  taxation, 
although  in  the  petition  for  taxation 
some  only  of  the  items  of  the  bill  of 
costs  may  be  objected  to.  lb, 
'*^  5.  A  person,  being  [embarrassed  in 
his  circumstances,  enters  into  a  compo- 
sition with  his  creditors,  one  of  whom 
is  his  solicitor.  The  solicitor  prepares, 
and  (with  the  debtor  and  the  other 
creditors)  executes  the  deed.  By  the 
terms  of  the  deed,  the  debtor  is  to  pay 
^1500  to  his  creditors  by  instalments, 
and  to  insure  his  life  for  that  amount, 
and,  on  failure  of  such  payment  and 
insurance,  the  deed  is  to  be  void. 
There  is  no  evidence  that  the  solicitor 
ever  instructed  his  client  that  the  co- 
venants in  the  deed  were  to  be  strictly 
observed  by  the  client,  or  that  he  the 


solicitor  was  bound  by  it ;  but  there 
is  evidence  of  a  private  understanding 
between  the  solicitor  and  the  client, 
that  the  solicitor,  notwithstanding  the 
deed,  shall  be  paid  in  full.  Tlie 
debtor  fails  to  insure  his  life  for  the 
whole  ^1500.  His  solicitor  cannot, 
as  between  himself  and  his  client,  in- 
sist upon  this  failure  as  ground  for 
avoiding  the  deed.      Watts  v.  Hyde^ 

368 

6.  Where  a  defendant  raised  a  new 
issue  by  his  answer,  and  the  plain- 
tiff proceeded  to  the  hearing  with- 
out amending  his  bill,  the  Court, 
under  the  circumstances  of  the  case, 
directed  the  plaintiff  to  amend  his  bill 
by  charging  the  new  matter  insisted 
on  by  the  answer.  lb, 

7.  On  a  bill  filed  by  parties  interest- 
ed under  a  will  against  the  sole  acting 
trustee  and  executor,  and  against  his 
solicitor,  under  whose  advice  the  trust 
property  had  been  improperly  sold 
out  by  the  trustee,  and  applied  prin- 
cipally to  the  solicitor's  use,  praying 
that  the  stock  might  be  replaced,  the 
Court,  at  the  hearing,  after  directing 
certain  inquiries,  ordered  that  the  so- 
licitor should  shew  cause  why,  having 
regard  to  his  answer  and  the  evidence 
in  the  cause,  his  name  should  not  be 
struck  off  the  roll  of  solicitors  of  the 
Court  of  Chancery.  Goodwin  v. 
Gotnell,  457 

8.  A  solicitor  having  advised  his 
client  (a  person  in  an  hiunble  station 
of  life)  to  commit  a  breach  of  trust  by 
selling  out  stock  of  which  the  client 
was  a  trustee,  and  having  himself 
profited  by  the  breach  of  trust,  was 
ordered  to  be  struck  off  the  roll,  un- 
less he  shewed  good  cause  to  the  con- 
trary ;  but  having,  in  obedience  to  the 
decree  in  the  cause,  replaced  the 
stock,  and  paid  the  costs  of  the  suit, 
the  Court  (taking  into  consideration 
his  youth  and  other  circumstances) 
abstained  from  further  proceeding  in 
the  matter^  upon  his  undertaking  to 
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this  course  were  taken,  the  witness 
would  be  the  plaintiff's  witness,  and 
that,  inasmuch  as  the  effect  of  it  would 
be  to  charge  A.  B.,  and  thereby  to  ex- 


onerate the  witness,  the  evidence  could 
not  be  received ;  the  case  not  being 
within  the  stat.  6  &  7  Vict  c.  85. — 
Carmichael  v.  Cartnichael,  1 
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provided  I  repay  you  the  amount  ad- 
vanced on  the  houses,  and  all  rent  due 
thereon  to  the  day  you  assign  the  lease 
or  leases  to  me  or  my  nominee."  A. 
and  B.  afterwards,  by  letter,  requested 
the  agents  of  the  head  landlord  to 
make  out  the  leases  to  B. ;  and  by  a 
subsequent  document,  signed  by  A. 
and  B.,  and  written  and  sent  to  C,  a 
creditor  of  A.,  it  was  stated  that,  in 
case  C.'s  debt  was  not  paid  by  a  cer- 
tain time,  B.  thereby  undertook  to 
hold  the  leases,  subject  to  his  claim 
upon  A.  for  £ — ,  and  interest  for  ad- 
vances made  by  him  to  A.  for  the 
building  of  the  said  houses,  until  C/s 
demand  should  be  satisfied : — Held^ 
that  if,  independently  of  the  usury 
laws,  these  documents  vested  in  B. 
any  interest  in  or  lien  upon  the  pro- 
perty, they  were  usurious  and  void. 
Heldy  also,  that  assuming  they  did  not 
vest  any  such  interest  or  lien  in  B., 
yet  as  he  by  his  answer  to  a  bill  filed 
against  him  by  the  assignees  under 
A.'s  bankruptcy,  insisted  that  he  had 
such  an  interest  or  lien,  he  was  not 
entitled  as  against  the  plaintiffs  to 
the  leases.  Belcher  y,  Fardon^  162 
2.  A.,  a  builder,  being  lessee  of 
lands  for  terms  of  seventy  years,  for 
building  purposes,  signed  an  agree- 
ment in  writing,  whereby,  in  consi- 
deration of  monies  to  be  advanced  to 
him  by  B.  for  building,  he  agreed  to 
assign  the  leases  to  B.,  subject  to  the 
ground  rents,  and  to  the  several  con- 
ditions therein  contained,  and  to  take 
the  underleases  from  B.  (when  the 
houses  should  be  completed)  for  the 
whole  of  the  terms,  wanting  ten  days, 
at  a  rent  that  should  amount  to  eight 
per  cent,  upon  the  money  to  be  ad- 
vanced, such  rents  to  commence  from 
the  time  of  the  respective  advances. 
By  a  subsequent  document  signed  by 
A.,  in  which  he  acknowledged  certain 
advances,  and  stated  that  he  had  built 
two  shops,  after  repeating  the  agree- 
ment to  pay  B.  rent  at  eight  per  cent^ 


and  to  take  underleases,  he  added : — 
*<  It  is  also  agreed  that  I  am  to  have 
the  privilege  of  selling  the  two  shops, 
provided  I  repay  you  the  amount  ad- 
vanced on  the  shops,  and  all  interest 
due  thereon  to  the  day  you  assign  the 
lease  or  leases  to  me  or  my  nominee : 
— Heldy  that  these  agreements  were 
usurious.  lb. 

3.  If  A.,  his  necessities  requiring 
an  advance  of  ^1000,  obtain  it  from 
B.,  upon  a  bargain  that,  in  considera- 
tion of  it,  A.,  his  executors  and  ad- 
ministrators, shall  pay  B.,  his  execu- 
tors and  administrators,  an  annuity  of 
£80  per  annumy  for  a  term  of  seventy 
years,  commencing  immediately,  the 
annuity  to  be  secured  by  the  covenant 
of  A.,  binding  himself  personally,  and 
after  his  death  his  assets  generally, 
the  transaction  is  usurious  and  bad  on 
that  ground,  unless  upheld  by  those 
provisions  of  the  legislature  which 
have  recently,  as  to  certain  cases,  re- 
pealed or  relaxed  the  usury  laws.   lb. 

4.  Assignees  of  a  bankrupt,  who 
have  entitled  themselves  to  the  de- 
claration of  a  court  of  equity,  that 
contracts  entered  into  between  the 
bankrupt  and  one  of  his  creditors  are 
usurious,  are  entitled  to  consequential 
relief,  on  the  terms,  not  of  paying  to 
the  creditor  the  amount  of  his  ad- 
vances, but  of  allowing  him  to  prove 
under  the  fiat  for  the  amount  of  these 
advances  with  legal  interest.  lb, 

VALUABLE  SECURITY. 
See  Trust  Executed. 
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1.  At  the  sale  of  an  estate  by  public 
auction,  one  of  the  conditions  being 
that  the  highest  bidder  should  be  the 
purchaser,  a  person  attended  who  had 
no  intention  of  being  a  purchaser,  but 
was  employed  by  the  vendor  to  bid  in 
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of  sale  and  exchange.      EllUon  v. 
Cookson^  52 

2.  A.  and  B.  having  been  co-execu- 
tors, and  A.  having  survived  B.,  the 
representatives  of  A.,  many  years  after 
the  testator's  death,  filed  a  bill  against 
the  representatives  of  B.,  to  recover 
assets  of  the  testator  alleged  to  have 
been  possessed  by  B.  The  bill  did 
not  state  that  any  debts  or  legacies  of 
the  testator  were  unpaid,  or  that  there 
was  any  residuary  legatee,  or  that  the 
plaintiff  or  any  other  person  was  bene- 
ficially interested  in  the  assets.  There 
was,  however,  in  fact,  a  residuary  le- 
gatee, and  the  defendants,  by  their 
answer,  objected  that  such  legatee 
ought  to  have  been  made  a  party  to 
the  suit : — Held^  that  the  objection 
was  valid.    Adams  v.  Barry y      285 

3.  A  bill  brought  by  A.,  on  behalf  of 
himself  and  all  other  shareholders  in 
a  c<Hnpany  provisionally  registered, 
except  the  defendants,  against  the  pro- 
visional committee,  and  praying  relief 
against  the  defendants,  on  the  ground 
that  the  concern  had  been  brought 
inEUDoaturely  to  an  end,  by  reason  of 
their  fraud  and  mismanagement, 
charged,  that  the  other  shareholders 
were  unknown  to  the  plaintiff,  and,  if 
known,  would  be  too  numerous  to  be 
made  parties  to  the  suit.  Demurrer, 
f(ur  want  of  parties,  overruled.  Wilwn 
V.  Stanhope,  629 

PARTNERSHIP. 

1.  A,  B.,and  C.  having  been  in  part- 
nership together, and  A.  and  C.  having 
died,  a  bill  by  the  residuary  legatees 
of  A.  against  his  executors  and  against 
B.  and  the  executors  of  C.  for  an  ao- 
coont  of  the  personal  estate  of  A., 
was  sustained  under  the  special  cir- 
cumstances of  the  case,  although  col- 
lusion between  the  executors  of  A. 
and  the  other  defendants  was  neither 
charged  nor  proved.  Law  v.  Law,   41 

2.  The  case  of  Newland  v.  Cham- 
pioMf  1  Vei.  sen.  105,  considered.   lb. 


3.  Decree  for  a  dissolution  of  part- 
nership, on  the  ground  of  insanity,  as 
from  the  date  of  the  decree.  Sander 
V.  Sander,  276 

PLEADING. 

See  Delivery  up  of  Instrument. 
Parties. 

Statute  of  Limitations,  3, 
4. 

1.  Supplemental  answer  permitted 
to  be  filed  on  the  ground  of  mistake, 
no  fraud  being  suggested.  Swallow 
V.  Day,  133 

2.  The  administrator  ouffht  not  to 
be  sole  plaintiff  in  a  bill  filed  for  admi- 
nistering the  intestate's  real  assets. 
Tubby  V.  Tubby,  136 

3.  Bill  by  a  legatee  ag^nst  an  exe- 
cutor and  a  person  alleged  to  have 
possessed  himself  of  the  testator's 
assets: — Held,  demurrable,  on  the 
ground  of  there  not  being  sufficient 
charges  of  collusion  between  the  de- 
fendants.  Baddeley  v.  Curwen,    151 

4.  To  a  bill  filed  by  the  assignees 
of  a  bankrupt  against  a  creditor,  im- 
peaching the  amount  of  a  debt  for 
which  the  creditor  had  obtained  judg- 
ment and  taken  the  bankrupt's  goods 
in  execution,  and  praying  an  account 
of  the  dealings  and  transactions  be- 
tween the  bankrupt  and  the  creditor, 
a  general  demurrer  for  want  of 
equity  was  allowed.     Boyd  v.  Moyle, 

316 

5.  After  judgment  and  execution  ob- 
tained by  a  creditor  against  his  debtor, 
the  debtor  becomes  bankrupt,  and  his 
g^oods  are  seized  by  the  messenger. 
The  creditor  then  brings  trover  against 
the  assignees,  and  trespass  against  the 
messenger.  Upon  a  bill  filed  by  the  as- 
signees against  the  creditor  to  enforce 
a  substantial  right  in  equity  in  respect 
of  the  bankrupt's  goods,  it  is  not  an 
objection  for  multifariousness,  that  the 
bill  prays  an  injunction  to  restrain 
both  actions.  lb* 


PRACTICE. 

pointed  it  to  an  only  child  of  l«nder 
years,  who  died  four  months  afler- 
vards.  Her  husband  attested  the 
deed  of  appointment  as  a  witness. 
Twenty -four  years  afterwards  the 
wife  died,  in  the  lifetime  of  her  hus- 
band, who  then  claimed  the  fund  as 
administrator  of  the  child.  The  Court 
directed  issues  to  try  whether  the 
power  had  been  executed  without 
fraud  on  the  part  of  the  husband  and 
wife.     Gee  v.  Gurnet/,  486 

POWER  OF  SALE. 
See  Equitably  Mohtcaoe,  4. 
Mortgagor  and  Murtoaoee, 
5,7. 

PRACTICE. 
See  New  Orders, 

1.  Appoint«es  of  a  fund,  not  being 
parties  to  the  suit  for  administering 
the  fund,  are  not  entitled,  adversely 
to  the  parties  to  the  suit,  to  appear  by 
counsel  on  the  heariag  of  the  cause 
for  further  directions,  for  the  purpose 
of  claiming  th^ir  costs  of  proving 
their  title  in  the  Master's  office :  ihcy 
ought,  with  a  view  to  obtain  such  costs, 
to  present  a  petition.  Capper  v.  Ter- 
rington,  53 

2.  Service  of  tuhpmta  to  appear 
and  answer  upon  the  deputy-governor 
of  the  house  of  correction  in  Cold 
Bath-fields,  held,  under  the  circum- 
stances of  the  case,  to  be  good  ser- 
vice on  a  defendant  a  prisoner  there, 
so  as  to  found  an  application  for  leave 
to  enter  an  appearance  for  the  defend- 
ant under  the  8th  of  the  Orders  of 
August,  1841.  Newenham  v.  Pen- 
berton,  54 

3.  The  Court,  on  the  ground  of  in- 
convenience in  practice,  which  might 
possibly  arise  if  the  application  were 
granted,  refused  an  application  to  allow 
an  answer  to  be  sworn  in  open  court. 
Swallow  V.  Day,  135 

4.  Upon  wh^  affidavits  the  Master 
may  certify  as  to  the  propriety  of 
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granting  a  commission  to  examine 

witnesses  abroad.     Bauer  v.  Sfif/brd, 

188 

5.  It  is  not  the  practice  to  enter  evi- 
dence as  read,  saving  just  exceptions. 
Sherwood  v.  Beveridge,  536 

6.  The  Court  declined  to  open  bid- 
dings upon  an  advance  under  £10 
per  cent.     Holroyd  v.  IFjfatt,      537 

7.  Where  a  cause  is  set  down  upon 
an  objection  for  want  of  parties,  the 
defendant  begins.  Mtomey- General 
V.  Gardner,  564 

6.  The  general  rule  is,  that  witnesses 
resident  in  London  or  its  neighbour- 
hood ought  to  be  examined  before 
the  examiner,  and  not  under  a  com- 
mission ;  but,  eemble,  that  the  rule  is 
not  inflexible.  Sotoden  v.  Marriott, 
588 

9.  After  plea  and  answer  filed,  and 
plea  overruled,  the  plaintiff,  notwith- 
standing the  expiration  of  six  weeks 
from  the  filing  of  the  pica  and  an  - 
swcr,  filed  exceptions  to  the  answer, 
and  obtained  an  order  at  the  Rolls  to 
refer  them  to  the  Master : — Held, 
that  the  exceptions  were  regularly 
filed,  and,  per  the  Maiitr  of  the  Bollt, 
and  Wigram,  V.  C^  that  the  16th 
Order  of  May,  1845,  rule  22,  applies 
to  this  case  ;  the  six  weeks  mentioned 
in  the  order  running  from  the  time  of 
overruling  of  the  plea.  Etdaile  v. 
Molyneux,  641 

10.  A  motion  to  take  excepliona  off 
the  file  for  irregularity,  may  be  made 
before  a  Vice- Chancel  lor,  notwith- 
standing the  pendency  of  tho  common 
order  at  the  Rolls  for  referring  the 
exceptions  to  a  Master.  16. 


PREROGATIVE  PROBATE. 

All  agreement  having  been  entered 
into  for  the  sale  of  certain  securities 
upon  tolls  within  the  diocese  of  Lin- 
coln, it  appeared  from  the  abstract  of 
title,  that  the  will  of  one  in  the  series 
of  owners  through  whom  the  property 
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passed  to  the  vendor  had  heen  proved 
only  in  the  Consistory  Court  of  the 
Bishop  of  Lincohi.  Upon  a  bill  filed 
by  purchaser  against  vendor,  the 
Court  declined,  either  to  force  the 
title  on  the  purchaser,  or  to  order  the 
vendor  to  procure  probate  in  the  Pre- 
rogative Court  of  the  Archbishop  of 
Canterbury.     Williams  v.  Bland,  575 

PRINCIPAL  AND  AGENT. 

1.  An  agent  who  had  purchased 
lands  of  his  principal,  and  who,  pre- 
viously to  the  contract,  had  entered  into 
a  secret  negotiation  for  a  resale  of  part 
of  the  property  at  a  profit,  declared  a 
trustee  for  his  principal  to  the  extent 
of  that  profit.     Barker  v.  Harrison^ 

546 

2.  In  a  suit  by  principal  against 
agent,  involving  charges  of  fraud 
against  the  defendant,  the  latter  was 
held  to  lie  under  the  burden  of  dis- 
proving several  particulars  of  the 
plaintiff's  case,  although  the  truth  of 
those  particulars  was  not  directly 
proved,  but  rested  on  circumstantial 
evidence  only.  lb. 

PRIORITY  OF  DEBTS. 

See  Administration  OF  Assets,  1. 
Trust  Deed. 

PROBATE. 
See  Prerogative  Probate. 

PRODUCTION  OF  DOCU- 
MENTS. 

On  an  information  filed  at  the  rela- 
tion of  certain  parishioners  against 
the  churchwardens  and  overseers  of 
the  parish,  praying  the  due  adminis- 
tration of  a  charity,  of  which  the 
churchwardens  and  overseers  were 
trustees,  the  churchwardens  and  over- 
seers* books  were  ordered  to  be  pro- 
duced, although  it  was  sworn  by  the 
defendants  that  they  did  not  relate  to 


the  matters  in  question  in  the  suit 
Attomey'General  v.  Berry,  8i 

PUBLICATION. 
See  Power,  1 

PUFFING. 

See  Vendor  and  Purchaser,  1, 2 

RAILWAY  ACT. 

Upon  the  constructu>n  of  a  railwa; 
act,  the  Court  declined  to  make  an; 
order  as  to  the  costs  of  an  applicatioi 
by  vendors  to  have  payment  out  o 
court  of  part  of  the  purchase-money 
and  investment  of  the  remaindei 
Ex  parte  Molyneux,  271 

RAILWAY  SHARES. 

1.  A  testator,  at  the  time  of  hi 
death,  was  entitled  to  120  shares  ii 
the  Great  Western  Railway  Company 
For  thirty-eight  of  these  he  had  beei 
an  origrinal  subscriber,  and  had  signer 
the  parliamentary  contract,  undertak 
ing  to  pay  the  amount  subscriber 
within  ten  years  to  the  directors  t 
be  appointed  by  the  Railway  Ad 
The  remaining  eighty-two  shares  hai 
been  purchased  by  him  as  scrip.  B; 
the  act,  which  was  passed  in  his  life 
time,  the  directors  had  power  to  com 
pel  payment  of  the  monies  subscribed 
and  also  to  make  calls,  and  to  enforo 
the  payment  of  such  calls  by  action 
or  otherwise  to  declare  the  shares  for 
feited,  and  to  sell  the  shares.  Thi 
act  also  gave  the  proprietors  of  share 
the  right  of  sale  and  transfer ;  declar 
ing,  in  effect,  that  the  vendor  cease< 
to  be  liable  for  calls  after  a  propei 
memorial  of  such  sale  and  transfer 
All  the  calls  had  not  been  paid  on  tb< 
shares  at  the  time  of  the  testator*i 
death.  After  his  death,  the  compan; 
passed  a  resolution,  declaring  that  th< 
proprietors  of  shares  should  be  en 
titled  to  two  new  quarter  shares  ii 
respect  of  each  whole  share.     By  hi 


